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UNITED STATE DISTRICT COURT 
FOR THE DISTRICT OF MONTANA, GREAT FALLS DIVISION 

__________________________________________________________________ 
 
Town of Browning,   ) 
a Montana Municipal Corporation ) 
      ) 
  Plaintiff,   )    CAUSE NO.: CV-14-24-6F-BMM-RKS 
      ) 
 v.s.     )   DEFENDANTS’ BRIEF IN SUPPORT   
      )   OF MOTION TO DISMISS AMENDED 
Willis A. Sharp, Jr.; Forrestina Calf )   COMPLAINT UNDER RULE 12(b)(7) 
Boss Ribs; Paul McEvers; William )    
Old Chief; Cheryl Little Dog;  )     
Shawn Lahr; Alvin Yellow Owl; )  
Derek Kline; Harry Barnes; Iliff Kipp; ) 
Joe McKay; Earl Old Person; Tyson ) 
Running Wolf; and Nelse St. Goddard,) 
      ) 
  Defendants.   ) 
__________________________________________________________________ 

 STATEMENT OF FACTS  

 As its Statement of Facts, the defendants reference and incorporate the 
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Statement of Facts in its Brief in Support of Motion to Dismiss Amended 

Complaint under Fed. R. Civ. P. 12(b)(1).       

INTRODUCTION 

 The Blackfeet Tribe is both a required party under Rule 19(a) and an 

indispensable party under Rule 19(b), requiring dismissal of this case.  There is no 

precise formula for determining whether a particular non-party is necessary to an 

action.  See Bakia v. County of Los Angeles, 687 F.2d 299, 301 (9th Cir.1982).  

“The determination is heavily influenced by the facts and circumstances of each 

case.” Id.; see Makah Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir.1990) (the 

Rule 19 inquiry is “a practical one and fact specific.”).  Nevertheless, Rule 19(a) 

contemplates a two-part analysis to aid in determining if an absent party is 

necessary, Makah, 910 F.2d at 558, and Rule 19(b) provides a four-part test to 

determine whether a non-party is indispensable to an action. Confederated Tribes 

of Chehalis Indian Reservation v. Lujan, 928 F.2d 1496, 1499 (9th Cir.1991).  

  I.  The Tribe is a Required Party Under Rule 19(a) 

  Under Rule 19(a) a person who is subject to service of process and whose 

joinder will not deprive the court of subject matter jurisdiction must be joined as a 

party if: 

(A) in that person’s absence, the court cannot accord complete relief 
among existing parties; or  
(B) that person claims an interest relating to the subject of the action 
and is so situated that disposing of the action in the persons absence 
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may: 
 (i) as a practical matter impair or impede the person’s ability to 
protect the interest; or 
 (ii) leave an existing party subject to a substantial risk of incurring 
double, multiple or otherwise inconsistent obligations because of the 
interest. 
  

 Under Rule 19(a)(1)(A), relief is “complete” where it is “meaningful relief 

as between the parties.” Disabled Rights Action Comm. v. Las Vegas Events, Inc., 

375 F.3d 861, 879 (9th Cir.2004).  Here, complete relief cannot be accorded 

among the existing parties in the absence of the Blackfeet Tribe since the Blackfeet 

Tribe is the party to the 1995 MOA and because the Tribe holds title to the water 

supply, the treatment plant, and the facilities transporting and storing water for 

distribution within the Town, and holds title all of one lagoon and portion of the 

other, which are all factors at issue.  To further provide the Court with support that 

it cannot provide complete relief in the absence of the Blackfeet Tribe, the 

defendants point to the Town’s filing pursuant to the Order of Mediation (ECF 56).  

The filing shows that the Tribe is the real party in interest.1 

  Furthermore, an injunction against the existing tribal defendants would not 

be binding on the Tribe who can continue to assert and implement the termination 

of the 1995 MOA.  Dawavendewa v. Salt River Project Agricultural Improvement 

and Power District, 276 F.3d 1150, 1156-57 (9th Cir. 2002) (The Navajo Nation 

                                                
1 The Town’s letter, dated August 12, 2014, is identified as Exhibit 22 (Anderson Affidavit) and 
admissible under FRE 408(b).  The defendants, in a separate motion, will seek to file the 
document under seal pursuant to F.R. Civ. P. 5.2(d), L.R. 5.1.  
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could continue to enforce its hiring preference policy being challenged even if an 

injunction was issued against SRP prohibiting it from applying the hiring 

preference policy.)  Therefore, the Court cannot accord complete relief among the 

existing parties as the Tribe is the real party in interest. 

 The Tribe also has an interest in the subject matter of the action under Rule 

19(a)(1)(B) since the Tribe is the party to the 1995 MOA which was terminated by 

action of the Tribe.2 (Amended Complaint, ¶ 22); Hall v. Club Corp. of Am., 33 

Fed.Appx. 873, 876 (9th Cir.2002)(“[i]t goes without saying that parties to a 

contract are necessary ones.”)  The Tribe also has a further interest in the MOA 

because: 1) Tribal water is provided to the Town under the MOA; 2) the Tribe 

owns the treatment plant that treats the water; 3) the Tribe owns the pipeline and 

rights of way transporting the water to the Town and surrounding areas; 4) the 

Tribe owns one of the Last Star Lagoons and a substantial part of the Hodson 

Lagoons; and, 5) the Tribe owns the majority of other critical infrastructure 

relating to the water and sewer system.  If the court grants an injunction, such relief 

would require the defendants to continue to provide Tribal water to the Town, to 

treat the water, and to deliver it to the Town using tribally owned facilities, so the 

Town can distribute the water using tribally owned facilities, notwithstanding the 

                                                
2 This factor alone is sufficient to find that the Tribe is not only required, but indispensable.  
Lomayaktewa v. Hathaway, 540 F.2d 1324, 1325 (9th Cir. 1975).  See Dawavendewa, 276 F.3d at 
1155-57. 
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Tribe’s termination of this arrangement.  It would, in effect, allow the unconsented 

use of tribal trust property and resources, including tribal trust assets, thereby 

impairing and impeding the Tribe’s ability to protect its property interest and water 

resources, and interfere with its sovereign governmental interests in managing and 

administering its property and water.  These interests clearly establish the Tribe is 

a necessary party to this proceeding as it affects the Tribe’s rights, both past and 

future, which it has an inherent right to protect.  American Greyhound Racing, Inc. 

v. Hull, 305 F.3d 1015, 1023 (9th Cir.2002)(The Indian Tribes were necessary 

parties to the litigation since the Tribes “claim[ed] an interest and [we]re so 

situated that th[e] litigation, as a practical matter impair[ed] or impede[d] their 

ability to protect [that interest].”)  

 An injunction would also subject the existing defendants, particularly the 

existing Council defendants, to inconsistent obligations. See Dawavendewa, 276 

F.3d at 1158-59.  It would require them to allow the Town to continue to use Tribal 

water and property and other tribal facilities and structures, at the same time it is 

obligated to uphold the legislative actions of the Tribal Council to terminate that 

use.    

  II. The Tribe is Required to Be Joined Under Rule 19(b)    

  Under Rule 19(b), the Tribe is a required party that cannot be joined in this 

action due to its sovereign immunity from suit.  Confederated Tribes of Chehalis 
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Indian Reservation, 928 F.2d at 1499; See Enter. Mgmt. Consultants, Inc. v. United 

States ex rel. Hodel, 883 F.2d 890, 895 (10th Cir.1989). Accordingly, under Rule 

19(b), the Court must determine whether, in equity and good conscience, the action 

should proceed among the existing parties or should be dismissed.  F.R. Civ. P. 

Rule 19(b).  The factors the Court is required to consider establish that dismissal is 

required.  The factors are: 

  (1) the extent to which a judgment rendered in the person's absence might 
 prejudice that  person or the existing parties; 
 
  (2) the extent to which any prejudice could be lessened or avoided by: 
    (A) protective provisions in the judgment; 
    (B) shaping the relief; or 
    (C) other measures; 
 
 (3) whether a judgment rendered in the person's absence would be adequate; 
 and, 
 
  (4) whether the plaintiff would have an adequate remedy if the action were 
 dismissed for nonjoinder.” 
 
 Prejudice – Prejudice, under Rule 19(b), is essentially the same as the 

inquiry under Rule 19(a)(2)(i) -- whether continuing the action will impair the 

ability of the Tribe to protect its interest relating to the subject of the lawsuit.  See 

Enter. Mgmt. Consultants, Inc., 883 F.2d at 894 n.4.  As set forth above, any relief 

granted by the Court will prejudice the Tribe’s governmental and property 

interests. 

 Shaping Relief – There is no way to shape relief against the defendants to 
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lessen or avoid prejudice to the Tribe.  Any decision that would satisfy the Town 

would come at the expense of the Tribe’s ability to protect its governmental and 

property interests.   

 Adequate Relief – Adequate relief, under Rule 19(b)(3), is intended to 

address the interest of the courts and public in complete, consistent and efficient 

settlement of controversies.  Provident Tradesmens Bank & Trust Co. v. Patterson, 

390 U.S. 102, 111 (1968).  However, no partial relief is adequate.  Any injunctive 

relief that would allow the Town to continue to provide water services necessarily 

results in prejudice to the property and governmental interests of the Tribe. See 

Dawavendewa, 276 F.3d at 1162.  Moreover, injunctive relief against defendants 

would not wholly settle the underlying dispute relating to the 1995 MOA since the 

Tribe can still act to implement the termination.  

 Alternative Forum – Dismissal is appropriate here even if there is no 

alternative forum when viewed in light of the Tribe’s sovereign immunity and the   

Rule 19(b) factors discussed above.  Dawavendewa, id; Shermoen v. United States, 

982 F.2d at 1319; Makah, 910 F.2d at 560; Lomayaktewa v. Hathaway, 520 F.2d 

1324, 1326 (9th Cir. 1975), cert denied, 425 U.S. 903 (1976).    

 Therefore, this action cannot proceed in the absence of the Blackfeet Tribe. 

CONCLUSION 

 Wherefore, the defendants request the Court to dismiss the Town’s 
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Amended Complaint for failure to join an indispensable party.  

 Respectfully submitted his 20th day of August 2014. 

/s/ Lawrence A. Anderson 
Lawrence A. Anderson 
 
 
 

CERTIFICATE OF COMPLIANCE 
 
 Pursuant to Local Rule 7.1(d)(2)(E), I certify that Defendants’ Brief in 

Support of Motion to Dismiss Amended Complaint Under Rule 12(b)(7) is double 

spaced, proportionately spaced, typed in Time New Roman font, has a typeface of 

14 points, and contains less than 4,000 words.   

      
/s/ Lawrence A. Anderson 
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