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I. INTRODUCTION 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Defendants S.M.R. Jewell, 

Secretary, United States Department of the Interior, and the United States Department of the 

Interior (“DOI” or “Interior”), by undersigned counsel, submit this Reply in Support of Summary 

Judgment.  For the reasons described below, and based upon the Administrative Record  

supporting DOI’s determination to accept land into trust for the benefit of the Oneida Indian 

Nation of New York (“Oneidas” or “Nation”), Plaintiffs Town of Verona, Town of Vernon, 

Abraham Acee and Arthur Strife’s (collectively “the Towns”) surviving claims challenging this 

administrative action should be denied and their Complaint dismissed. 

II. SUMMARY OF ARGUMENT 

The Court should grant the United States summary judgment on the Towns’ remaining 

claims for the reasons set forth in the United States’ opening brief.  The Towns’ Opposition brief 

does not address any of the arguments raised in the United States’ summary judgment brief and 

is not relevant to any of the claims that remain pending before this Court.  Instead, they rely on a 

non sequitur.  They argue that the settlement agreement reached between the Nation, New York, 

and the Counties of Oneida and Madison, New York, which is not at issue in this case, requires 

this Court to overturn Interior’s 2008 trust decision.  The Towns argument depends on provisions 

in the settlement agreement that prohibit the State and Counties from challenging future 

applications by the Nation to place land in trust, up to a 25,000 acre cap.  The Towns contend 

that Interior should be required to consider the impacts of potential future trust acquisitions on 

behalf of the Oneidas.  However, the settlement agreement is extra-record and irrelevant to the 

merits of this case.  Moreover, the United States was not a party to the settlement agreement and 

has not agreed to acquire additional trust lands.  This Court’s task is to consider Interior’s 
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decision based on the record before it at the time the decision was made.  But even if the Court 

were to consider the Towns’ argument based on the settlement agreement, it is meritless because 

the Towns’ argument boils down to a demand that Interior engage in speculation about future 

events, and such speculation cannot be the premise of reasoned agency decision-making. 

III. ARGUMENT: THE SETTLEMENT AGREEMENT PROVIDES  

 NO BASIS TO OVERTURN INTERIOR’S TRUST DECISION 

 

The Towns rely on provisions in the settlement agreement between the Nation, New 

York, and the Counties of Madison and Oneida, New York, that was approved by this Court in 

New York v. Salazar, 6:08-cv-644-LEK-DEP, to conclude that the Nation either already has, or 

will in the near future, file an application for 12,000 additional acres of land to be placed in trust.  

Dkt. No. 67 at 1-3.  The settlement agreement is irrelevant to the present motion for summary 

judgment because its approval by this Court post-dates the decision challenged here by over five 

years.  Under the Administrative Procedure Act, “judicial review of an agency decision . . . is 

generally limited to review of the administrative record at the time the decision was made.”  

Northcoast Envt’l Center v. Glickman, 136 F.3d 660, 665 (9th Cir. 1998); see also Florida Power 

& Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985) (“The task of the reviewing court is to apply 

the appropriate APA standard of review, 5 U.S.C. § 706, to the agency decision based on the 

record the agency presents to the reviewing court.”).  The settlement agreement is not part of the 

Administrative Record because it was never considered by Interior in making its decision to 

accept land into trust.  And it could not have been considered for the obvious reason that it did 

not come into existence until years after the agency decision was made.  Because it is outside the 

Administrative Record, this Court should not consider any arguments the Towns premise upon it.  

See Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50 
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(1983) (“It is well-established that an agency’s action must be upheld, if at all, on the basis 

articulated by the agency itself.”).   

The settlement agreement is also irrelevant because it does not mandate that the Nation 

apply to have more land placed in trust and does not (and could not) require the United States to 

approve any such application.  The settlement agreement provides for the dismissal of the State 

and Counties’ challenge to the present decision and further provides that they will not oppose 

any future application by the Nation for the approximately 4,000 acres of Oneida land Interior 

declined to accept into trust in the present decision.  New York v. Salazar, 6:08-cv-644-LEK-

DEP, Dkt. No. 319-2 at §§ VI(A)(1)(a), VI(B)(1).   The settlement agreement moreover provides 

that should the Nation acquire more land and seek to place it in trust, the State and Counties will 

not oppose such application provided the amount of the total land in trust is no more than 25, 370 

acres.  Id. at §§ VI(B)(2), (4).  The Towns misconstrue these provisions as mandating a new trust 

application by the Oneidas.
1
  The settlement agreement describes the circumstances in which the 

State and Counties will not challenge future Nation trust applications but it does not, in and of 

itself, mandate such a trust application.  Moreover, as the settlement agreement notes, it is not 

even clear the Nation owns any land beyond the approximately 17,000 acres that were subject to 

its 2005 trust application.  See id. at §§ VI(B)(2) (State and Counties will not oppose future trust 

applications “[i]f the Nation acquires additional Nation Land”).   Most importantly, the 

settlement agreement only governs the conduct of the parties to it.  It does not bind the United 

States.  Any future trust application submitted by the Nation pursuant to the Indian 

                                                           
1
 The Towns assert “the Department of the Interior has not assessed the potential impact of the 

recent decision by the Oneidas to submit a new application to expand the amount of trust land to 

25,000 acres.”  Dkt. No. 67 at 3.   
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Reorganization Act, 25 U.S.C. § 461 et seq., will be assessed and decided by Interior by the 

standards of that statute and its implementing regulations, as this Court has noted.  New York v. 

Jewell, 2014 WL 841764 at *10 (N.D.N.Y. March 4, 2014) (“If and when the DOI considers a 

future application by the OIN seeking to place in trust land . . . the DOI will need to decide the 

application based on the applicable regulations; the Settlement Agreement does not, and could 

not, alter those regulations.”).   

  The Towns assert that the settlement agreement makes its jurisdictional concerns 

something more than speculative and undermines the Federal Defendants’ argument that Interior 

need not speculate about future events.  Dkt. No. 67 at 1-2.
2
  The Record of Decision (“ROD”) 

was not premised upon the notion that the Nation would never apply to have additional land 

placed in trust.  As noted above, any future trust applications would be governed by the same 

standards that, in the present case, led Interior to accept some parcels but reject others.  

Moreover, although the Towns insist that Interior should now consider the specter of 12,000 

additional acres being placed in trust, there is no way Interior could meaningfully do so.  Interior 

has no way of knowing if and when the Nation will apply to have future lands placed in trust.  

Further, Interior has no way of knowing if and when the Nation will even acquire additional 

lands in fee, let alone where those lands will be located.   Depending on their location and 

contiguity, of course, such lands could either exacerbate or ameliorate the jurisdictional problems 

                                                           
2
 The Towns quote the United States’ opening brief, Dkt. No. 65-1 at 12, for the proposition that 

Interior need not speculate regarding future, alternative uses the Nation might make of its lands.  

But nothing in the settlement agreement requires or suggests the Nation will use its land 

differently. 
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associated with the checkerboarding of Indian and non-Indian lands to which the Towns object.  

See Dkt. No. 64-9.
3
   

The ROD itself addressed the impracticality of considering the present trust acquisition in 

the context of future trust applications: 

Land-into-trust applications are initiated by the applicant Indian tribes and 

individuals, and are highly variable in the period of the request and the 

submission of information in support of the request; the location, scale, purpose, 

and potential impacts of the acquisition; and the period of Department review.  

This renders a collective assessment unfeasible and ineffective.   

 

Dkt. No. 47-4 (ROD) at 28.  In short, the Towns, by invoking the settlement agreement, are 

doing nothing more than continuing to demand that Interior engage in the kind of empty 

speculation about future events that Interior rejected in the ROD because it cannot provide a 

reasoned basis for agency decision-making.   

IV. CONCLUSION 

 For the reasons stated above, the United States should be granted summary judgment on 

all Plaintiffs’ surviving claims and their complaint should be dismissed. 

 

 

 

 

 

 

 

 

 

 

 

                                                           
3
 Interior’s consideration of – and efforts to minimize – the problems associated with 

checkerboarding in the trust decision challenged here are discussed in the United States’ brief in 

opposition to the Towns’ motion for summary judgment, Dkt. No. 68 at 8-16. 
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