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BACKGROUND 

In this action, the Plaintiffs, the Towns of Vernon and Verona, located in Oneida 

County, New York, and a citizen from each of those towns, seek a declaratory judgment 

pursuant to the Administrative Procedure Act to declare illegal, null and void the decision by 

the United States Department of the Interior (DOI) to take into trust over 13,000 acres within 

Oneida and Madison Counties for the benefit of the Oneida Indian Nation (OIN).  Much of 

that land lies within the Towns of Vernon and Verona.  The result of such an action would be 

that the land would no longer be subject to taxation or local governmental control in terms of 

zoning and land use.  As this Court is well aware, DOI’s decision was originally made on 

May 20, 2008 after which the Plaintiffs herein initiated one of several lawsuits brought by a 

multitude of interested parties adversely affected by the determination, not the least of which 

were the State of New York and the Counties of Oneida and Madison, who joined together in 

a lawsuit challenging DOI’s action.  State of New York, et al. v. Jewell (N.D.N.Y. Case No. 

6:08-cv-00644 [LEK/DEP]). 

Plaintiffs’ Complaint (Dkt. No. 1) contains three causes of action: (1) that under the 

Tenth Amendment to the U.S. Constitution, the U.S. Government and/or its agencies lack the 

power to diminish the sovereignty of the State and, therefore, the statutory authority relied on 

by the Government to take the subject land into trust, 25 U.S.C. § 465, is unconstitutional to 

the extent it applies to land situated within New York State; (2) that even if § 465 were 

constitutional, it does not apply to the Oneida Indian Nation (OIN); and (3) that the actions 
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taken by the Government Defendants were otherwise arbitrary and capricious, illegal and an 

abuse of discretion. 

By Decision dated September 29, 2009 (Dkt. No. 38), this Court granted the 

Defendants’ Motion to Dismiss the First Cause of Action based on the 10th Amendment, 

and, on the Second Cause of Action, it denied Plaintiffs’ motion for summary judgment, 

holding that 25 U.S.C. § 465 applied to the Oneidas (Dkt. No. 38 at 15-21).  This Court 

rejected Plaintiffs’ argument that § 465 did not apply to the OIN because 25 U.S.C. § 2201 

defined Indian tribes as including only those for whom the U.S. held lands in trust (Dkt. No. 

38 at 16-21).  The Court, however, did not opine at that time as to whether the Oneidas were 

nevertheless ineligible for land into trust treatment because they were not “under federal 

jurisdiction” in 1934 as required by 25 U.S.C. § 479.  By Order dated September 24, 2012, 

this Court remanded that issue to the Bureau of Indian Affairs for a determination in light of 

the intervening decision by the U.S. Supreme Court in Carcieri v. Salazar, 55 U.S. 379 

(2009), which held that only tribes under Federal jurisdiction in 1934 were eligible to have 

their land placed into trust (Dkt. No. 56).  On December 23, 2013, the Bureau of Indian 

Affairs within DOI rendered its decision that the OIN met the 1934 jurisdictional 

requirement and the next day, DOI officially adopted that determination.  While Plaintiffs 

have preserved the Carcieri issue in their Complaint (Dkt. No. 1 at 21, ¶ 84),
1
 they will not 

address that issue in this brief, leaving it to other parties, who have also brought separate 

suits challenging the Defendants’ actions, to address that issue. 

                                                 

1
 See also Plaintiffs’ prior Motion for Summary Judgment on this issue (Dkt. No. 49 at 7-11). 
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The Court’s September 29, 2009 Decision (Dkt. No. 38) also partially dismissed 

Plaintiffs’ Third Cause of Action to the extent that it contended that the Defendants’ actions 

were arbitrary and capricious because they were based on the erroneous assumption that the 

current operation of the Turning Stone gambling casino by the OIN off Exit 33 of the New 

York State Thruway was illegal (Id. at 7-12). While Plaintiffs respectfully disagree with all 

those determinations and intend to hereafter appeal them should that become necessary once 

there is a final disposition of all remaining issues by this Court, Plaintiff hereby moves for 

summary judgment with respect to the balance of its Third Cause of Action.
2
  More 

specifically, they contend that DOI’s approval of OIN’s Land Into Trust Application will 

wreak havoc with the ability of the Plaintiff towns to govern, given the checkerboard 

jurisdictional nightmare that will be created if the Land Into Trust application is 

implemented.  It will also have a devastating impact upon the Town’s ability to raise revenue 

via taxation, and it will afford a sanctuary for OIN-owned businesses to operate on trust land 

with competitive advantages vis-à-vis their non-Indian citizens who, unlike their Native 

American brethren, are not exempt from property taxes and zoning and other land use 

controls. 

It is remarkable that an enormous tract of land in the middle of Central New York 

over which local governments have heretofore exercised sovereign jurisdiction for nearly two 

centuries could suddenly be stripped of their authority by the stroke of a bureaucratic pen 

                                                 

2
 By decision dated September 24, 2012 (Dkt. No. 56), this Court ordered that after DOI made an Amended 

Record of Decision on the Carcieri issue, Plaintiffs could submit a Motion for Summary Judgment within 30 

days (Id. at 44). 
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from a federal official hundreds of miles away in Washington, D.C.  As this Court is also 

well aware, until very recently, many of the very same arguments Plaintiffs make here were 

voiced by the State of New York itself and the Counties of Oneida and Madison.
3
  It is ironic 

that they have now executed a 180-degree about-face.  Well, perhaps not so ironic, given that 

they have now “settled” with the OIN and agreed to drop their opposition to the land into 

trust process.  The reason, of course, is because of a “Settlement Agreement” they entered 

into with the Oneidas whereby they agreed to drop the suit in exchange for (a) receiving a 

portion of the revenues derived from the operation of slot machines by the OIN at Turning 

Stone, and (b) the OIN’s agreement to support Governor Cuomo’s initiative to amend the 

State Constitution to allow casino gambling.  See Town of Verona, et al. v. Cuomo (N.D.N.Y. 

Case No. 1:13-CV-01100) (Dkt. No. 17 at 4) (“As part of the Settlement Agreement, the OIN 

agreed to support the referendum to amend the Constitution’s prohibition on casino 

gambling”).  Nothing in that Agreement provides for any of the additional slot machine 

revenue to go to either of the Towns.  To make matters worse, and as the Court is aware, the 

State and County have agreed pursuant to the Settlement Agreement to allow as much as 

25,000 additional acres to be placed into trust, which is 12,000 more than has already been 

approved by DOI.  See State of New York v. Jewell, N.D.N.Y. 6:08-CV-00644 (Dkt. No. 280-

12).  That agreement will only exacerbate the problems the Towns will encounter in 

attempting to govern in the future.  Even if additional revenue should flow to the Towns, it 

will not solve the problems presented by the Town’s loss of jurisdiction over property within 

                                                 

3
 See, Declaration of Cornelius D. Murray dated March 7, 2014, Exhs. “A” – “E”. 
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its borders.  It also does nothing for the competitive disadvantages that non-Indian citizens of 

the State of New York will now have to endure.   

The land into trust provisions enacted in 1934 as part of the Indian Reorganization 

Act (“IRA”) were adopted by Congress to bring economic prosperity to struggling Indian 

tribes whose lands had been diminished as a result of the disastrous policy of allotments 

under the Dawes Act, enacted in 1887 (formerly codified at 25 U.S.C. §§ 331-335), which 

was repealed by the IRA.  The Dawes Act, and the policy of allotments, had sought to reduce 

Indian reservation land by subdividing it into parcels and distributing (allotting) it to 

individual Indians.  South Dakota v. U.S. Department of Interior, 423 F.3d 790, 798 (8th Cir. 

2005).  See also Statement of Undisputed Facts, ¶¶ 5, 8, submitted herewith.  That policy, 

however, had never been applied to the Oneidas to begin with.  See Plaintiffs’ Memorandum 

of Law in Support of Prior Motion for Summary Judgment (Dkt. No. 34 at 11-14).  

Before the State and Counties bailed out of this case, they too emphasized that to 

employ the land into trust law to enrich an already wealthy tribe like the Oneidas was a 

perversion of the statute.  See State v. Salazar, Case No. 6:08-CV-00644.  Plaintiffs’ 

Memorandum of Law (Dkt. No. 237 at 69) (the OIN’s Turning Stone Casino generates 

annual revenues in excess of $330 million). Indeed, it is ironic that in the year 2014, it is the 

Oneida Indian Nation that enjoys enormous wealth and prosperity by virtue of its casino 

operation in Central New York.  The same, unfortunately, cannot be said for the rest of the 

citizens of Oneida and Madison Counties and the Towns of Vernon and Verona.  If the land 

into trust application is upheld, especially one of this “unprecedented” size and scope, more 

land will be converted into tax-free Indian land, and the Town’s citizens will be the ones who 
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will be forced to shoulder a larger share of the tax burden that has been shifted to them.
4
  

“The rich get richer, and the poor get poorer.” 

The Defendants’ failure to consider these important consequences other than to give 

them superficial “lip service,” renders their actions arbitrary and capricious. 

ARGUMENT 

POINT I 

DEFENDANTS ACTED ARBITRARILY AND 

CAPRICOUSLY AND ABUSED THEIR 

DISCRETION BY TAKING MORE THAN 13,000 

ACRES INTO TRUST DESPITE THE PRACTICAL 

PROBLEMS, INCLUDING “CHECKERBOARD” 

JURISDICTION PROBLEMS, THAT THEY KNEW 

WOULD ARISE FROM THIS ACTION 

A. The U.S. Supreme Court Has Rejected Assertions of Power that 

Result in Checkerboard Jurisdiction 

A pattern of checkerboard jurisdiction – in which parcels of non-Indian fee property 

mix and merge with parcels of Indian allotments and tribal lands – creates “almost surreal 

administrative problems” for local governmental entities and makes “the applicable law of 

civil relations” near impossible.  County of Yakima v. Confederate Tribes and Bands of 

Yakima Indian Nation, 502 U.S. 251, 262-263 (1992), quoting Moe v. Confederated Salish 

and Kootenai Tribes, 425 U.S. 463, 478-479 (1976); see also City of Sherrill v. Oneida 

Indian Nation, 544 U.S. 197, 219 (2005) (checkerboard jurisdiction hinders local 

governmental administration); Hagen v. Utah, 519 U.S. 399, 420-21 (1994) (“surviving 

                                                 

4
 The magnitude of the proposed acquisition is indeed “unprecedented.”  See fn. 6, infra at 19. 
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pockets of Indian allotments . . . seriously burden[]” local authorities), quoting Solem v. 

Bartlett, 465 U.S. 463, 471 n.12 (1984).  The “only beneficiaries” of checkerboard 

jurisdiction are “those who benefit from confusion and uncertainty.”  DeCoteau v. Dist. 

County Court for Tenth Judicial Dist., 420 U.S. 425, 467 (1975).   

For that reason, “Congress by its more modern legislation has evinced a clear intent 

to eschew any such ‘checkerboard’ approach.” Moe, 425 U.S. at 479; see also Seymour v. 

Superintendent, 368 U.S. 351, 358 (1962) (noting Congress’ intent to avoid “an impractical 

pattern of checkerboard jurisdiction”).  The Supreme Court’s Indian law “cases have in turn 

followed Congress’ lead in this area.”  Moe, 425 U.S. at 479.   

In Moe, for instance, the Supreme Court addressed whether the State of Montana had 

authority to tax tribal members’ sales transactions and automobile ownership on the tribe’s 

reservation.  Id. at 467-69.  The Court rejected Montana’s claim that its fee ownership of 

some parcels of land within the reservation – a reservation that had never been diminished – 

provided it with jurisdiction and thus the power to tax.  Id. at 478.  In finding against 

Montana, the Court reasoned that any other outcome could not have been Congress’ intent; if 

the state were able to have jurisdiction over a random set of lands within an otherwise 

undisturbed reservation, the result would be an impractical checkerboard jurisdiction 

“contrary to the intent embodied in the existing federal statutory law of Indian jurisdiction.”  

Id., citing United States v. Mazurie, 419 U.S. 544, 554-55 (1975).   

In Seymour, the Supreme Court addressed similar practical concerns after a tribal 

member appealed his attempted burglary conviction in state court.  368 U.S. at 352.  The 

Court held that the State of Washington did not have jurisdiction over the offense, which had 
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occurred on reservation land, and that Washington should not have jurisdiction because of 

the everyday difficulties that would surface if it could claim such power.  “[W]here the 

existence or nonexistence of an Indian reservation . . . depends upon the ownership of 

particular parcels of land, law enforcement officers operating in the area will find it necessary 

to search tract books in order to determine whether criminal jurisdiction over each particular 

offence, even though committed within the reservation, is in the State or Federal 

Government.”  Id. at 358.  The Court saw “no justification for adopting” a position “where 

the result would be merely to recreate confusion Congress specifically sought to avoid.”  Id.  

Moreover, the Court noted, the Department itself opposed checkerboard jurisdiction.  See id. 

n.16, citing 61 I.D. 298, 304 (“Objection to the possibility of such an administratively 

unworkable distribution of criminal jurisdiction has been voiced by the Solicitor of the 

Department of the Interior.”).
5
 

In more recent Indian law cases, the Supreme Court has also considered the pertinent 

area’s demographics when trying to avoid checkerboard jurisdiction’s impracticalities. For 

instance, in Hagen v. Utah, the Court held that the Uintah Reservation had legally diminished 

despite once being home to two million acres of reservation land.  510 U.S. 399, 420 (1994). 

 As justification for its holding, the Court explained that the reservation’s largest city was 93 

percent non-Indian, and the entire reservation roughly 85 percent non-Indian.  Id. at 421.  The 

Court argued “that ‘[w]hen an area is predominately populated by non-Indians with only a 

few surviving pockets of Indian allotments, finding that the land remains Indian country 

                                                 

5
 See CGR’s Jurisdictional and Economic Impacts of Granting the Oneida Indian Nation’s Application toTake 

Lands Into Trust in Oneida and Madison Counties, Dkt. No. 46-3 at 6-7. 
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seriously burdens the administration of state and local governments.”  Id. at 420-21, quoting 

Solem, 465 U.S. at 471-72 n.12.  Moreover, Utah had exercised jurisdiction over the lands 

for more than a century, from the reservation’s opening in 1861 until 1985.  Hagen, 510 U.S. 

at 421.  Therefore, if the Court concluded otherwise, and found that the reservation had not 

diminished, a jurisdictional checkerboard would have blanketed the land’s two million acres 

and “seriously disrupted the justifiable expectations of the people living in the area.”  Id. at 

421, citing Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 604-05 (1977) (“The longstanding 

assumption of jurisdiction by the State over an area that is over 90% non-Indian both in 

population and in land use . . . has created justifiable expectations which should not be 

upset”).  

B. The U.S. Supreme Court’s Decision in City of Sherrill v. Oneida Indian 

Nation (544 U.S. 197 [2005]) Predicted the Jurisdictional Nightmare 

Plaguing Plaintiffs 

The decision in Sherrill is consistent with the Supreme Court’s historical attempts to 

evade checkerboard jurisdiction.  More importantly, for purposes of this motion, the Sherrill 

decision illustrates the Court’s recognition that taking more than 13,000 acres of land into 

trust in central New York for the benefit of the OIN would lead to an unworkable patchwork 

of State, local and tribal sovereignty.   

In Sherrill, the OIN argued that open market purchases revived its sovereign 

immunity over the thousands of acres of land in question.  544 U.S. at 202-03.  The Supreme 

Court disagreed and reasoned that the OIN “long ago relinquished the reins of government 

and cannot regain them through open market purchases from current title-holders.”  Id.  The 

Court asserted that a “checkerboard of alternating state and tribal jurisdiction in New York 
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State – created unilaterally at the OIN’s behest – would ‘seriously burden the administration 

of state and local governments’ and would adversely affect landowners neighboring the tribal 

patches.”  Sherrill, 544 U.S. at 219-220, quoting Hagen, 510 U.S. at 421.  The Sherrill Court 

thus rejected and avoided the jurisdictional problems it knew would arise in Plaintiffs’ towns 

and the surrounding areas from a contrary result.    In addition, the Court noted that if the 

OIN were able to retain sovereignty over the land – which the OIN now claims to have done 

through the land-into-trust process – “little would prevent the Tribe from initiating a new 

generation of litigation to free the parcels from local zoning or other regulatory controls that 

protect all landowners in the area.”  Sherrill, 544 U.S. at 220.  

C. The Plaintiffs’ Practical Problems as a Result of the Checkerboard 

Jurisdiction Created by Defendants’ ROD 

 It is well understood that “[n]o power is more basic to the ultimate purpose and 

function of government than is the power to tax.”  Bates v. City of Little Rock, 361 U.S. 516, 

524 (1960), citing James v. Dravo Contracting Co., 302 U.S. 134, 150 (1937).  For 

Plaintiffs, however, there has been no larger downside from Defendants’ decision to take 

land-into-trust for the OIN than their sudden inability to collect sufficient taxes to maintain 

their communities’ most basic services. 

The OIN’s refusal to pay taxes – a by-product the Defendants knew would result from 

the issuance of the ROD – has affected nearly every aspect of life in and around the Plaintiff 

Towns.  In Verona, where Turning Stone is located, the OIN’s annual property tax liability in 

2006 was $3.8 million, or 98 percent of the total county and town property taxes (excluding 

school taxes) on all other taxable land in the town combined.  Dkt. No. 46-2 at 56.  In 
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Vernon, the annual loss of property tax revenue was equivalent to 263 percent of the town’s 

annual public safety spending in 2006, or 23 percent of its annual contracted utility services 

spending.  Id. at 57.  More recently, in 2010, the shortfall for Vernon increased to 10 percent 

of the town’s total tax levy.  This loss of tax revenues strains the local government’s 

resources and places undeniable burdens upon taxpaying landowners. 

Defendants’ decision to issue the ROD, and the OIN’s subsequent and inevitable 

claim of sovereign immunity over the lands taken into trust, has strained, unnecessarily so, 

the resources within the Vernon-Verona-Sherrill school district.  The school district, which 

welcomes OIN and non-Indian children alike, depends on two sources of revenue to fund its 

educational services: local property taxes and state educational aid.  In 2005, OIN-owned 

property amounted to 48% of the total assessed property value in the school district.  Id. at 

60-61.  The OIN’s refusal to pay property taxes affects the school’s ability to educate OIN 

and non-Indian children alike, pressing a greater portion of the cost of such necessary 

community services onto other property owners, primarily individual homeowners, farmers 

and small businesses.  

The OIN’s exponential growth and development has also significantly increased the 

demand for municipal services to OIN-owned land.  For instance, Turning Stone draws its 

water from the Town of Verona, which in turn relies upon the City of Oneida for its water 

supply.  The OIN’s ever-increasing demand for water at Turning Stone, an estimated 600,000 

gallons per day, exceeds the OIN’s permitted capacity of 150,000 gallons per day.  See Dkt. 

No. 46-3 at 20, 31.  Verona bills the OIN for water the same way it bills its other water 

customers.  Unlike other customers, however, if the OIN does not pay its bills, the Town 
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cannot compel payment through an assessment on real property.  Because the OIN claims 

sovereignty and refuses to participate in the permitting process, local government had no 

opportunity to plan for increases in system demand, to reconcile the needs of the OIN 

property and the rest of the community, or to distribute the cost of necessary system 

upgrades.  Having had no role at the planning stage, the Towns and other local municipalities 

now must shoulder the burden of managing resources for the entire community. 

The OIN’s ability to claim sovereignty over more than 13,000 acres of land in 

Plaintiffs’ towns and surrounding areas presents other practical concerns.  The tribe’s lack of 

a fire department is one such concern.  The Town of Verona’s volunteer fire district provides 

fire protection and rescue services to the Turning Stone casino and other properties.  See Dkt. 

No. 46-4.  In 1997, the OIN built the 20-story Tower Hotel, the tallest building in the 143-

mile corridor between Albany and Syracuse, see Dkt. No. 46-5 at 1, without complying with 

New York State’s Environmental Quality Review Act or the local permitting process.  To 

service the building, the Verona volunteer fire district incurs additional expenses to train 

firefighters in high-rise firefighting techniques and for increased insurance expenses due to 

the heightened risks.  See Dkt. No. 46-6.  Local volunteer fire districts rely on local property 

tax revenues to purchase equipment, build facilities and pay operating expenses.  The OIN, 

however, refused to pay its property taxes. 

Defendants’ approval to take land into trust for the OIN has also affected Plaintiffs’ 

ability to enforce land use and environmental laws and regulations.  The character of 

Plaintiffs’ communities defines the communities and helps attract business.  Through 

comprehensive planning and zoning, Plaintiffs’ governmental bodies enact and implement 
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laws, regulations and processes to protect their local and unique character and to help foster 

future development.  Vernon, for instance, utilizes a comprehensive planning process to 

promote the development of its agribusiness, a continuation of the Town’s rich agricultural 

heritage.  Dkt. No. 46-2 at 64.  Verona employs zoning ordinances to preserve its 

community’s rural nature.   

Since purchasing its extensive landholdings on the open market, the OIN has 

undertaken massive construction projects – the casino, hotels, restaurants, golf courses, gas 

stations, convenience stores, and campgrounds – without participating in Plaintiffs’ well 

established local planning, permitting and zoning processes.  Dkt. No. 46-3.  For instance, 

the OIN built its golf course in Vernon after clear-cutting and burning trees on the heavily 

forested site without regard to the impact of the spread of smoke on neighboring landowners. 

Dkt. No. 46-7.  The tribe also operates the course without regulatory oversight over the 

chemicals and pesticides it applies and without concern for the impact of run-off on the 

nearby streams and wetlands.  The OIN ignores Plaintiffs’ environmental laws and 

regulations, laws and regulations designed to protect the health and well-being of the 

community and its members.   

D. Defendants Recognized that Checkerboard Jurisdiction Would Result 

from Taking Land into Trust Yet Arbitrarily Ignored and Side-

Stepped Such Concerns 

An agency action is arbitrary and capricious if “the agency has . . . entirely failed to 

consider an important aspect of the problem [or] offered an explanation for its decision that 

runs counter to the evidence before the agency.” Motor Vehicles Mfrs. Ass’n of U.S. v. State 

Farm Mut. Auto Ins. Co. 463 U.S. 29, 43 (1983).  An agency “must examine the relevant 
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data and articulate a satisfactory explanation for its action including a ‘rational connection 

between the facts found and the choice made.’”  State Farm, 463 U.S. at 43, quoting 

Burlington Truck Lines, 371 U.S. 156, 168 (1962).   

Here, despite the Supreme Court’s historic warnings against creating a pattern of 

checkerboard jurisdiction and specific warning in Sherrill against creating such a pattern in 

central New York, and despite the Defendants’ own acknowledgements in the ROD of the 

negative jurisdictional implications taking more than 13,000 acres of land into trust would 

have on the surrounding communities, infra, the Defendants decided to issue the ROD in the 

OIN’s favor.  The decision has created jurisdictional and governmental havoc for Plaintiffs.  

The Department’s regulations require the Secretary to consider the “[j]urisdictional problems 

and potential conflicts of land use which may arise” from taking proposed lands into trust.  

25 C.F.R. § 151.10(f).  Defendants abused their discretion by acknowledging such problems 

are likely to arise from their proposed action but, nevertheless, issued an ROD that provides 

no solutions, side-steps major concerns voiced by public commenters, and bypasses other 

land-into-trust alternatives that would have produced fewer jurisdictional conflicts.  

Defendants’ brevity in dealing with these issues demonstrates result-oriented, arbitrary and 

capricious behavior.  See, e.g., Islander East Pipeline Co, LLC v. Conn. Dept. of Environ. 

Protection, 482 F.3d 79, 104-05 (2d Cir.2006) (finding agency action arbitrary and 

capricious for, in part, brevity of agency’s analysis); State of Connecticut v. U.S. Dept. of 

Commerce, 2007 WL 2349894 at *5 (D.Conn.2007) (same).   

Defendant’s 2008 Record of Decision admits that “[a]cquiring land in trust may 

negatively impact the ability of state and local government to provide cohesive and consistent 
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governance due to loss of regulatory control and lack of contiguity/compactness among the 

trust lands.”  Dkt. No. 1-2 at 21. Defendants also concede  

that checkerboard ownership could affect a community’s 

ability to effectively plan and regulate . . . particularly with 

respect to fractionated interest in individual Indian lands 

owned in restricted status or held by the United States in trust 

status.  Difficulties have included: complications in leasing of 

either trust or non-trust properties or a combination of both; 

obtaining access and rights-of way; large scale land use 

planning and natural response regulation; and the application 

of different jurisdictional codes and regulations to different 

landowners.  

Dkt. No. 1-1 at 68.   

  

Nevertheless, despite acknowledging these well-recognized difficulties in regulating 

an area of checkerboard jurisdiction, Defendants assert, without providing any substantive 

support, that “[i]n view of the [OIN’s] past and current management and use of its lands, this 

effect is not expected to be significant.”  Id. at 21.  This statement is a non sequitur; 

Defendants first acknowledge that taking land into trust can create jurisdictional concerns for 

state and local governments, and then try to assuage those concerns by focusing on the OIN’s 

use and management of lands.  Defendants’ statements are unrelated to jurisdictional 

concerns and an obvious attempt to circumvent more legitimate, practical concerns. 

Defendants next assert that the alternative it used to take land into trust – known in 

the ROD as the “Preferred Alternative” – provided more inevitable jurisdictional problems 

than other alternatives.  Id. at 21.  “The potential negative jurisdictional and land use effects 

on the surrounding community would be least conspicuous under Alternative E, F, H, or I, 

because the majority of the properties that would be acquired in trust under those alternatives 
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form highly contiguous and compact groupings.”  Id. at 21.  Nevertheless, without further 

addressing the difficulty Defendants knew Plaintiffs would experience in governing an area 

of checkerboard jurisdiction, Defendants moved forward with the “Preferred Alternative.”  

Defendants’ ROD also explains that “State and local governments opposed 

acquisition of land in trust” because of the “possible impacts to the environment, public 

health and safety, and zoning/land use planning following replacement of State and local 

jurisdiction with tribal jurisdiction.”  Id. at 55.   Commenters, including neighboring 

governmental units, “suggested that any ‘checkerboard’ jurisdiction and land use control that 

may result from the placement of land into trust conflicts with the Supreme Court’s decision 

in … Sherrill.”  Id. at 55.  “Further, State and local governments asserted that some State and 

local regulations are more stringent than their Federal and tribal counterparts” and would 

lead to governmental complications.  Id. 

Again, Defendants’ provide an inadequate response that is brief, unsatisfactory and 

wholly arbitrary and capricious for its brevity.  See, e.g., Islander East Pipeline, 482 F.3d at 

104-05; State of Connecticut, 2007 WL 2349484 at *5.  Defendants baselessly assert that 

“[p]lacing the Subject Lands into trust is not anticipated to make management significantly 

more difficult, because the Nation is prepared to assume jurisdiction over the lands.”  Id. at 

55.  The assertion confirms that the Defendants’ decision to take the lands into trust would 

create a patchwork of jurisdiction in Oneida and Madison Counties that renders 

governmental administration near impossible. County of Yakima, 502 U.S. at 262-263; Moe, 

425 U.S. at 478-479; City of Sherrill, 544 U.S. at 219.  Therefore, Defendants declarations 

that the ROD would “settle jurisdictional disputes” and minimize “potential impacts to the 
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State and local governments” are unavailing and demonstrate an abuse of the Defendants’ 

discretion. 

Defendants, in further disregard of 25 C.F.R. § 151, et seq., have also brushed aside 

evidence of the OIN’s disobedience with local environmental laws and regulations.  

Defendants state in the ROD that “[r]esource categories related to the physical environment 

(e.g., soils, groundwater, air, noise, wildlife, vegetation, wetlands, etc.) would not be 

affected” by handing the tribe more than 13,000 acres of land in checkerboard fashion.  Dkt. 

No. 1-1 at 29.  “Among the most substantive issues that were evaluated . . . none have a 

direct impact on the physical environment.”  Id. at 29.  The assertion is patently wrong and 

an arbitrary assurance.  For example, the OIN’s golf course in Vernon – one of at least five 

golf courses already operated by the OIN and in conjunction with Turning Stone Casino – 

was created without considering Plaintiffs’ environmental laws and regulations and with 

complete disregard of the OIN’s neighboring landowners. Dkt. No. 46-3 at 16.  This is a clear 

example, yet far from the only example, of the OIN flouting Plaintiffs’ laws and regulations 

designed to protect the health and well-being of the local communities.  Deference is not due 

to an agency’s review that is plainly erroneous.  See, e.g. South Dakota v. U.S. Department of 

Interior, 423 F.3d at 790, 799 (8th Cir. 2005).  Here, Defendants’ assertion that their actions 

will not have adverse effects on the local community is arbitrary and capricious. 

E. The Defendants Failed to Properly Consider the Jurisdictional Impact 

Of Its Taking So Much Land Into Trust and Applied the Wrong 

Legal Standard in Violation of Its Own Regulations 

In their previous Memorandum of Law (Dkt. No. 47) in support of Defendants’ 

previous Motion for Summary Judgment, Defendants invoked 25 C.F.R. 151.10(f), in 



 

 18 

support of their argument that they gave due consideration to the concerns of the state and 

local governmental entities affected by such a massive land into trust acquisition.
6
 

Defendants’ Memorandum of Law, Docket No. 47-1 at 24 et seq.  Reliance on that section, 

however, is misplaced because § 151.10 applies to the considerations to be weighed with 

respect to “on-reservation” acquisitions of land into trust.  The Department of Interior itself 

defines “on reservation,” in pertinent part, as follows: 

… that area of land over which the Tribe is recognized by the 

United States as having governmental jurisdiction, except 

that, in the State of Oklahoma or where there has been a final 

judicial determination that a reservation has been 

disestablished or diminished, Indian reservation means that 

area of land constituting the former reservation of the Tribe as 

defined by the Secretary.” 

25 C.F.R. 151.2(f). 

The 13,000 plus acres here at issue do not meet that definition.  To qualify as a 

“reservation” for purposes of a land into trust application, the land in question must be either 

(1) land over which the Indian tribe has governmental jurisdiction, or (2) land within a 

former reservation that has not been disestablished or diminished.  There is no way that the 

13,000 acres that are the subject of this land into trust application can meet that test.  In City 

of Sherrill, the Supreme Court held that the OIN “long ago relinquished the reins of 

government and cannot regain them” via open market purchases of the land.  544 U.S. at 

203.  Since the OIN could not exercise governmental jurisdiction over the 13,000 acres, it 

                                                 

6
 According to the State and County Plaintiffs in State v. Salazar, Case No. 6:08-CV-00644, the size of this land 

acquisition (13,000 plus acres) is twice the total amount of all other land taken into trust by the Defendants for 

87 other tribes in 2005.  Dkt No. 237-1 at 30. 
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failed the first test.  Nor has the land been disestablished or diminished.  See Defendants’ 

own Record on Decision, Docket No. 1-2 at 33, stating that the Oneida reservation has not 

been disestablished is the controlling law of this circuit.  See also Oneida Indian Nation v. 

Madison County, ____ F.3d ____ 2011 WL 4978126 *25 (October 20, 2011).  Thus, the land 

fails the second alternative test.  Therefore, 25 C.F.R. 151.10, relied upon by Defendants, 

was inapplicable. 

In contrast, 25 C.F.R. § 151.11 applies to “off reservation” land which is sought to be 

placed into trust.  The Defendants should have reviewed the OIN’s application under that 

standard, not under § 151.10.  Section 151.11 emphasizes that “as the distance between the 

tribe’s reservation and the land to be acquired increases, the Secretary shall give greater 

weight to the concerns raised pursuant to paragraph (d) of this section” (emphasis supplied).  

25 C.F.R. § 151.11(b).  But what, if any, weight did DOI give to the concerns of the affected 

State, counties and towns?  Very little.  See Plaintiff’s Memorandum of Law in State v. 

Salazar, 6:08-CV-0064, Dkt No. 237-1 at 64-66, quoting a Department of Interior official as 

stating that “… the concerns expressed over local jurisdiction and utilities or other services 

are not considered substantive reasons to deny the transfer.”  Id. at 65. 

In sum, it is clear that Defendants gave short shrift to the expressed concerns of the 

State, town and counties most directly affected by their loss of sovereignty and their inability 

to control and regulate the land.  This was error because Defendants applied the wrong 

standard, relying on regulations that applied to on-reservation rather than off-reservation 

parcels of land. 
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The Court’s attention is also respectfully referred to the annual lost tax revenues 

acknowledged by the Defendants in their own Record of Decision, Dkt. No. 1-2 at 42 et seq.: 

$739,280 to the City of Oneida; $1,135,200 in school taxes within Madison County and 

$298,400 to the Vernon-Verona School District.  The Defendants’ cold, indifferent and 

dismissive reaction to the plight of these communities is as follows:  

In sum, based on the taxes that have actually been assessed 

and paid, the Department of the Interior finds that the impact 

of removing the subject lands from the tax rolls is not 

significant when balanced with the benefits to the Nation of 

acquiring the subject lands into trust. 

Dkt. 1-2 at 45. 

Maybe these sums are “not significant” to a bureaucrat sitting in an office in faraway 

Washington, D.C.; but the economically depressed and struggling taxpayers living amidst the 

economic malaise that engulfs rural Upstate New York will have to somehow replace those 

lost tax dollars.  Meanwhile, the intended beneficiary of the land into trust, the Oneida Indian 

Nation, generated income of over $330 million per year operating the Turning Stone Casino. 

Plaintiffs’ Memorandum of Law, State v. Salazar, Case 6:08-CV-0064, Dkt. No. 237-1 at 69. 

That casino is operated on land on which the tribe, although swimming in wealth, pays no 

taxes to the school district its very own children attend.
7
 

As stated by the State and Counties’ own consultant, “If the petition of the OIN … is 

accepted, the residents of Oneida and Madison Counties will be significantly injured.  

                                                 

7
 While Plaintiffs acknowledge the recent so-called “Settlement Agreement” entered into by and between the 

State, the Counties and the OIN, whereby the Counties will receive a portion of the slot machine revenue 

generated at Turning Stone, there is no guarantee that any of that money will be received by the Towns, or what 

the amount of that revenue will be. 
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American Indians – not all of them members of the OIN – comprise less than 1% of the 

combined population of the two counties.  The OIN’s exercise of sovereignty over the 

scattered parcels of land will render ineffective the legitimate governing powers of the 

remaining 99% of the population … Finally, the competitive behavior of Oneida Enterprises 

has reduced economic opportunity for non-Indian residents and business owners.”  Dkt. No. 

46-3 at 55-56. 

Defendants will undoubtedly invoke “deference” in an attempt to shield their 

determination from any meaningful review by this Court.  Judicial deference, however, is not 

judicial abdication.  The Administrative Procedure Act does not relegate the judiciary to the 

status of a mere rubberstamp that must place its imprimatur on whatever a bureaucratic 

agency may conjure up.  National Labor Relations Board v. Brown, 380 U.S. 278, 291-292 

(1965). Even a cursory look beneath the surface will show that in this case the Bureau of 

Indian Affairs within the DOI was determined to accommodate the desires of an already 

prosperous Indian tribe via an unprecedented transfer of financial and traditional power 

despite the devastating consequences to an already economically distressed surrounding 

community.  This is definitely not what Congress had in mind when it enacted the IRA. 
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POINT II 

THIS COURT SHOULD DEFER RULING ON ANY 

MOTION FOR SUMMARY JUDGMENT BY EITHER 

PARTY 

Plaintiffs have submitted this motion in response to the Court’s September 24, 2012 

Order directing submission of such motions within 30 days of the issuance by the Defendants 

of the Amended Record of Decision dealing with the Carcieri issue (Dkt. No. 56 at 48).  

However, since that time, other events have unfolded that should give this Court pause 

before ruling on the instant motion and the Defendant’s own Motion for Summary Judgment 

which Plaintiffs’ Counsel has been advised will be forthcoming. 

More specifically, as this Court is fully aware, on March 4, 2014, a “Settlement 

Agreement” between the State and the Oneida and Madison Counties on the one hand, and 

the OIN on the other, was approved by this Court in State v. Salazar (Case No. 6:08-CV-

00644), dismissing the State and Counties’ challenge to the OIN’s Land Into Trust 

application.  As this Court is also well aware, two of the Plaintiffs in this case, the Towns of 

Vernon and Verona, have challenged the legality of that Settlement Agreement in State Court 

under State law.  See Town of Verona, et al. v. Cuomo, New York State Supreme Court, 

Albany County, Index No. 4624-2013.  More specifically, the Towns question whether the 

State and Counties could legally provide benefits to the OIN, including (a) the withdrawal of 

their lawsuit challenging the Land Into Trust application and (b) a guarantee of the 

exclusivity with reference with the operation of a gambling casino, in exchange for the 
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Tribe’s “support” of a referendum to approve Governor Cuomo’s referendum to amend the 

Constitution to allow casino gambling. 

The State and County defendants in that action sought to have that case removed to 

this Court, but on Plaintiffs’ motion, this court remanded the matter back to State Court to 

deal with purely state law issues.  Town of Verona, et al. v. Cuomo (N.D.N.Y. Case No. 1:13-

CV-01100 [LEK], Dkt. No. 17 [decided October 30, 2013]).  No decision has yet been made 

by State Court. 

If in fact, that Court nullifies the Settlement Agreement on the grounds that the 

Governor and/or the State exceeded their authority, the underlying basis for this Court’s 

dismissal of State v. Salazar will have been set aside.  Obviously, no federal court can 

approve a settlement agreement entered into by State officials who have no legal authority to 

do so in the first place. 

In addition, as this Court is also aware, the State and Counties have waived the so-

called “exclusivity” provision in the Settlement Agreement insofar as it affects the Cayuga 

Nation of Indians.  State v. Salazar, Case No. 6:08-CV-00644, Dkt. No. 341.  But neither the 

Madison nor the Oneida County Legislature ever approved such a waiver, notwithstanding 

the fact that they had to approve the original Agreement.  The Plaintiffs in the case remanded 

to the State Court have now sought leave to amend their Complaint in that action to add this 

as an additional reason for setting aside the Settlement Agreement.  See Plaintiffs’ 

Memorandum of Law in Support of Motion to Amend their Complaint attached as Exhibit 

“F” to Declaration of Cornelius D. Murray, dated March 7, 2014, submitted herewith.  The 

fact that the Cayugas may operate a casino in competition with the OIN at Turning Stone is a 
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substantial change in the “deal” because, under the Settlement Agreement, the Towns will 

lose tax revenue, which is theoretically supposed to be restored by revenue from the slot 

machines at Turning Stone.  However, if the revenue from the operation of slot machines is 

jeopardized by competition from the Cayugas, the terms of the Agreement will have 

materially changed. 

Until the foregoing issues are resolved by the State Court, this Court should not 

“bless” any land into trust application that would further shortchange the people of Vernon 

and Verona, whose interests to date have been ignored by the political agenda of higher 

elected officials. 
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CONCLUSION 

The Plaintiffs’ Motion for Summary Judgment should be granted declaring the 

approval by the Department of the Interior of the OIN’s Land Into Trust Application to be 

illegal, null and void, and said officials should be permanently enjoined from implementing 

same.  In the alternative, all motions for summary judgment in this case should be deferred 

until the State Court has rendered its decision in the case remanded there by this Court’s 

Order dated October 30, 2013.  Town of Verona, et al. v. Cuomo, Albany County Index No. 

4624-2013. 

DATED:  Albany, New York 

  March 7, 2014 
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