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INTRODUCTION AND SUMMARY OF ARGUMENT 

BHP Navajo Coal Company (“BNCC”) provides this response to Petitioners’ Opening 

Merits Brief (Doc. 48) (“Pet’rs Br.”).1  As an initial matter, BNCC concurs in and adopts the 

Federal Respondents’ Response Merit Brief (Doc. 53) (“Fed. Resp’ts Br.”), which demonstrates 

that the Office of Surface Mining Reclamation and Enforcement’s (“OSM”) approval of BNCC’s 

application for a mine plan revision for Area IV North was neither arbitrary nor capricious.  See 

Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1575 (10th Cir. 1994).  OSM’s 

Environmental Assessment (“EA”) fully complies with the National Environmental Policy Act’s 

(“NEPA”) requirements, including NEPA’s rule of reason.  See Point I infra.  Second, BNCC 

addresses Petitioners’ premature request that the Court set aside OSM’s approval of BNCC’s 

Area IV North mine plan revision application.  See Point II infra.  Finally, BNCC addresses 

certain statements in Petitioners’ Opening Brief and Declarations, which are either incorrect or 

irrelevant.  See Point III infra.   

I. OSM’S EA COMPLIES WITH NEPA’S REQUIREMENTS AND SHOULD BE 

UPHELD. 

 

Contrary to Petitioners’ contentions, OSM adequately analyzed the potential 

environmental impacts resulting from the limited action before it, i.e., impacts arising from coal 

mining and associated activities as proposed in BNCC’s narrowly tailored Area IV North mine 

                                                   
1 BNCC certifies that it has conferred with counsel for the Federal Respondents before filing this 
brief to determine whether the position stated herein could be set forth in a consolidated fashion, 
as required by the Court’s August 24, 2012 Order granting BNCC’s motion for leave to 
intervene.  (Doc. 18).  Respectfully, the Federal Respondents’ position does not adequately cover 
the matters raised in this brief.  BNCC’s arguments are consistent with the arguments raised by 
the original parties, and are not collateral issues. 
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plan revision application.2  OSM properly concluded that BNCC’s limited proposed action and 

coal combustion at the Four Corners Power Plant (“FCPP”) were not connected actions as that 

term is defined by NEPA.  Fed. Resp’ts Br. at 26-35.  OSM also properly identified and analyzed 

the indirect effects resulting from its approval of BNCC’s mine plan revision for Area IV North.  

Id. at 35-51.  Finally, OSM appropriately concluded that an environmental impact statement 

(“EIS”) was not required to analyze the impacts of BNCC’s proposed mine plan revision, which 

encompasses approximately 700 acres and allows BNCC to continue to supply the same quantity 

of coal that BNCC currently supplies to FCPP.  Id. at 52-61. 

Significantly, Petitioners fail to identify a deficiency in OSM’s analysis of the impacts 

resulting from mining in Area IV North; rather, Petitioners focus only on impacts resulting from 

coal combustion at FCPP, which are impacts outside SMCRA’s purview and OSM’s control.3  

See Fed. Resp’ts Br. at 36-52.  Petitioners’ attempt to improperly expand OSM’s authority is 

made clear by the following statement in their Opening Brief: “OSM has the ability to prevent 

coal combustion at FCPP by not approving the mine expansion.”  Pet’rs Br. at 44.   

                                                   
2 As the Federal Respondents explained, BNCC’s approved Surface Mining Control Reclamation 
Act (“SMCRA”) permit area has included Area IV North since 1989, and consequently, contrary 
to Petitioners’ assertions, see, e.g., Pet’rs Br. at 14, 44, OSM was not approving a mine or permit 
area “expansion.”  See Fed. Resp’ts Br. at 12 (citing 8-01-01-002264 to 65).   
 
3 Because OSM cannot reduce emissions from FCPP, which is the “cause” of Petitioners only 
claimed injuries, Petitioners cannot and have not demonstrated either that their injury is “fairly 
traceable” to OSM’s approval of BNCC’s mine plan revision or that a decision by this Court can 
redress their injuries.  Comm. to Save the Rio Hondo v. Lucero, 102 F.3d 445, 447, 449 (10th Cir. 
1996). Petitioners thus lack standing and this Court should dismiss their complaint.  Although 
certain declarations include allegations regarding impacts from mining, such as fugitive dust and 
noise and vibrations, see, e.g., Willie Declaration, ¶ 7, Long Declaration, ¶ 4, Petitioners do not 
challenge OSM’s analysis of those impacts.  Those allegations in the declarations therefore 
cannot support standing. 
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Not only is it legally impossible for OSM to prevent coal combustion at FCPP because 

OSM has no regulatory authority over FCPP, Petitioners’ statement entirely ignores the baseline 

against which OSM analyzed BNCC’s Area IV North mine plan revision application and the 

myriad Federal and State agencies with actual oversight over FCPP.  See Fed. Resp’ts Br. at 42-

46.  Petitioners’ invitation to use OSM’s NEPA analysis of BNCC’s mine plan revision to exert 

extra-jurisdictional control over FCPP should be rejected.  In sum, the Federal Respondents have 

demonstrated both a reasoned basis for OSM’s action and that the action is supported by facts in 

the record.  Olenhouse, 42 F.3d at 1575.  

II. THE COURT SHOULD REJECT PETITIONERS’ PREMATURE REQUEST 

FOR RELIEF. 

 

A. Petitioners’ Request for Relief Is Untimely Given the Parties’ Agreement to 

Bifurcate the Merits and Remedies Phases of Briefing. 

The Court should reject Petitioners’ request that this Court “set aside [OSM’s] approval 

of the Area IV North Permit Revision Application, and remand the matter to OSM with 

instructions to prepare an environmental impact statement (“EIS”).”  Pet’rs Br. at 2, 59.  The 

Joint Case Management Plan, submitted jointly by the Parties and approved by this Court on 

August 24, 2012 (Doc. 20), provides for bifurcation of the merits and remedy briefing in this 

action.  Thus, any request by Petitioners for relief is premature.  Moreover, as discussed in more 

detail below, and because Petitioners have addressed a matter of remedies in their Opening 

Merits Brief, BNCC takes this opportunity to apprise the Court of certain recent events and to 

explain briefly the consequences that would result from setting aside OSM’s approval, as 

requested by Petitioners.  The Court has discretion to avoid those consequences even if it should 

decide in Petitioners’ favor on some aspect of their merits position and determine that a remand 
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to OSM is required.  BNCC reserves its right to fully brief the Petitioners’ requested relief 

should it become necessary to do so in a remedy phase.  

B. The Court Retains Discretion To Remand Without Vacatur. 

As discussed above, the Federal Respondents have demonstrated that OSM’s EA was 

neither arbitrary nor capricious and should be upheld.  Even if the Court decides that OSM’s 

NEPA documentation was defective in some respect, however, remand without vacatur is the 

appropriate course of action here.  Courts have discretion in Administrative Procedure Act cases 

to remand agency decisions without vacating the agency action being challenged when 

intervening circumstances make it equitable to do so.  See, e.g., Sugar Cane Growers Coop. of 

Fla. v. Veneman, 289 F.3d 89, 98 (D.C. Cir. 2002) (remanding rule that violated notice and 

comment requirements without vacating it because of practical consequences of vacatur).  Those 

circumstances include situations where (a) shortcomings in the agency’s analysis do not 

fundamentally undermine its decision and can be readily corrected through further analysis or 

explanation on remand, and (b) events have transpired subsequent to, and in reliance upon, the 

challenged agency action such that relations between parties and/or third parties have been 

altered and vacating the underlying agency action would result in substantial harm to those 

parties.  See, e.g., Ctr. for Native Ecosystems v. Salazar, 795 F. Supp. 2d 1236, 1242 (D. Colo. 

2011) (quoting United Mine Workers v. Dole, 870 F.2d 662, 673 (D.C. Cir. 1989)). 

BNCC informs the Court that a significant and complex set of transactions, approvals,  

and commitments are in progress, involving BNCC; the Navajo Nation and its wholly owned 

subordinate tribal enterprise, Navajo Transitional Energy Company, LLC (“NTEC”); six third-

party corporations, Arizona Public Service Company (“APS”), Southern California Edison 
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(“Edison”), Public Service Company of New Mexico, El Paso Electric, Salt River Project, and 

Tucson Electric Power; the State of Arizona; the State of California; and the U.S. Environmental 

Protection Agency (“EPA”).  These efforts, if undermined by vacatur of OSM’s approval, could 

result in substantial harm to the Navajo Nation, the hundreds of well-paid tribal members 

employed at Navajo Mine, and the otherwise impoverished communities in which they live.  The 

Navajo Mine employs nearly 500 workers.  See APS Fact Sheet, Four Corners Power Plant: 

Preparing for the Future, at 2 (Jan. 2011), available at 

http://www.wrcc.osmre.gov/Current_Initiatives/Navajo_Mine/AreaIVN/Final-EA/Chapter3.pdf; 

see also AR 1-02-11-000121.  Over 80 percent of these workers are Navajo.  See APS Fact Sheet 

at 2. 

BNCC provides the following summary of several significant factual developments that 

occurred after the OSM approval being challenged in this case.  These developments are not 

documented in the Administrative Record, but are reflected in publicly available documents and 

governmental agency records of which this Court may take judicial notice.  See, e.g., St. Louis 

Baptist Temple, Inc. v. Fed. Deposit Ins. Corp., 605 F.2d 1169, 1172 (10th Cir. 1979), (“[A] 

court may . . . take judicial notice . . . of its own records and files, and facts which are part of its 

public records.”). 

 As discussed below, (i) a substantial percentage of the ownership of FCPP may change 

hands in order to avoid the likely shutdown of FCPP, (ii) the owners of FCPP are considering 

major investments to curtail air pollution emissions from FCPP, which include closing Units 1-3, 

(iii) the pricing structure for coal supplied by the Navajo Mine to FCPP will have to change to 

maintain FCPP’s economic viability, and (iv) BNCC is preparing to sell the Navajo Mine to an 
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entity owned and controlled by the Navajo Nation.  All of these proposed transactions and 

commitments have undergone extensive reviews and approvals by Federal and State agencies, 

and each proposed transaction and/or commitment was made in reliance on an uninterrupted, 

reliable and economical coal supply operation, including ongoing coal production at Area IV 

North of the Navajo Mine. 

1. Edison’s Sale of Its Interest in FCPP to APS 

On March 30, 2012, following a lengthy administrative proceeding, the California Public 

Utilities Commission (“California Commission”) issued a decision approving Edison’s proposal 

to sell its interest in FCPP.  See California Commission Decision Approving Southern California 

Edison Company’s Sale of Its Interest in Four Corners Generating Station, Decision No. 12-03-

034 (Mar. 30, 2012) (“CPUC Decision”), available at 

http://docs.cpuc.ca.gov/PublishedDocs/WORD_PDF/FINAL_DECISION/163052.PDF.  Edison 

owns a 48 percent share in Units 4 and 5 at FCPP.  APS, the operator and a part owner of FCPP, 

has agreed to purchase Edison’s interest for approximately $294 million.  Id. at 10.4  As 

discussed below, in conjunction with this acquisition, APS plans to close Units 1, 2, and 3.   

Edison’s proposal to sell its interest in FCPP was necessitated by California’s climate 

change policies.  California’s Senate Bill 1368 mandates that a greenhouse gas emissions 

performance standard must be met for life-extending investments in baseload power plants, and 

                                                   

4 Currently, Units 4 and 5 are owned jointly by Edison (48%), APS (15%), Public Service 
Company of New Mexico (13%), Salt River Project (10%), El Paso Electric Company (7%), and 
Tucson Electric Power Company (7%).  See Arizona Corporation Commission Opinion and 
Order at 2, Decision No. 73130, In The Matter Of The Application Of APS For Authorization 

For The Purchase Of Generating Assets From SCE And For An Accounting Order, Docket No. 
E-01345A-10-0474 (decided April 24, 2012) (“Arizona Commission Decision”), available at 
http://images.edocket.azcc.gov/docketpdf/0000135991.pdf.  

Case 1:12-cv-01275-JLK   Document 54   Filed 12/06/13   USDC Colorado   Page 11 of 28



 

7 
 

the California Commission has established the emission performance standard for Edison.  Id. at 

8-9.  Because emissions at FCPP do not and will not meet the emission performance standard, 

the California Commission has denied Edison the right to recover in its rates Edison’s share of 

anticipated capital expenditures for FCPP beginning in January, 2012.  Id.  The California 

Commission also has required Edison to exit totally from coal-fired generation ownership by 

2016.  Id. at 9.   

Edison therefore informed the other owners of FCPP that it would not pay its 48 percent 

share of the nearly $500 million needed to upgrade air emission controls on Units 4 and 5 that 

are required by 2016, and that it would withdraw entirely from FCPP by 2016, as required by the 

California Commission.  See APS Rebuttal Testimony, In the Matter Requesting Authorization 

for the Purchase of Generating Assets from SCE, Arizona Commission Docket No. E-01345A-

10-0474 (“Rebuttal Testimony”), Mark A. Schiavoni at 5 (submitted June 22, 2011), available at 

http://images.edocket.azcc.gov/docketpdf/0000126551.pdf.  APS determined to acquire Edison’s 

interests in order to hold the majority interest in FCPP (63 percent) and implement the necessary 

environmental upgrades.  APS’s agreement to acquire Edison’s interest was made contingent 

upon having an economical coal supply contract in place with BNCC to acquire fuel from the 

Navajo Mine.  See id. at 14; see also APS Fact Sheet at 2. 

To gain regulatory approval for the purchase of Edison’s interest in Units 4 and 5, the 

APS proposal also underwent close scrutiny in a lengthy proceeding before the Arizona 

Commission, which issued its approval of the transaction on April 24, 2012.  See Arizona 

Commission Decision.  APS provided evidence and testimony demonstrating that the transaction 

offered “unique value” in that it would preserve APS’s existing investment in a reliable, low-cost 
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generation resource, provide substantial economic benefits to the Navajo Nation and surrounding 

communities, and accelerate emissions reductions at FCPP.  Id. at 31-32.  According to APS and 

the Arizona Commission, these benefits would accrue from the transaction because only by 

acquiring Edison’s interest could APS prevent a likely shutdown of FCPP.  APS testified that 

The existing uncertainty about how almost half of the hundreds of 
millions of dollars worth of capital expenditures required for 
Units 4 and 5 . . . will be funded makes it almost impossible for 
APS and the other co-owners to reach a consensus about how to 
proceed if this transaction is not approved.  . . .  The likely result 
of continued uncertainty . . . if this transaction is not approved is 
that Units 4 and 5 could retire.   
 

APS Rebuttal Testimony, Schiavoni at 6-7 (emphasis in original).  In the end, the only likely 

alternative to APS’s acquisition of Edison’s interest was seen as a “forced closure of Four 

Corners,” a result which would “deal[] a devastating blow to the Navajo Nation’s economic 

well-being, as well as that of small communities surrounding FCPP.”  Id. at 7. 

 The Arizona Commission credited APS’s summary of the value that would accrue to the 

Navajo Nation from keeping FCPP operational: 

Four Corners is the economic lifeblood of the Navajo Nation, 
contributing millions of dollars in payroll and tax revenue to the 
Navajo Nation and surrounding community.  Four Corners and the 
Navajo mine provide jobs for approximately 1,000 people, with a 
combined payroll of over $100 million.  According to Mr. 
Schiavoni, 35 percent of the Navajo Nation’s general fund is from 
annual tax and royalty payments (approximately $65 million) 
associated with plant operations.  Mr. Schiavoni testified that 
retiring Four Corners would have a devastating impact on the 
Navajo Nation, citing a letter written from the Nation’s president 
to the EPA.  APS believes that its proposal eliminates the potential 
for Four Corners to shut down completely when SCE withdraws in 
2016.  If the transaction moves forward as proposed by APS, it 
expects that jobs will be saved, no Four Corners employee will be 
laid off, and the Navajo Nation will continue to benefit from the 
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payroll revenue and tax, fee and royalty contributions due to the 
continued operation of Units 4 and 5. 

 
Arizona Commission Decision at 11 (internal quotations omitted). 

2. APS Upgrade of FCPP 

By acquiring Edison’s interests in FCPP, APS would position itself to implement a 

strategy for meeting limits on emissions of nitrogen oxide (“NOx”) and particulate matter that 

had been mandated by EPA in order to reduce visibility impairment in affected national parks 

and wilderness areas.  In 2010, EPA proposed limits that would reduce visibility impairment 

from FCPP an average of 57 percent.  See EPA Fact Sheet, Federal Implementation Plan Best 

Available Retrofit Technology for Four Corners Power Plant, Navajo Nation, at 1 (Aug. 6, 

2012), available at http://www.epa.gov/region9/air/navajo/pdfs/four-corners-final-fact-sheet-08-

06-2012.pdf.  In response, APS proposed an alternative approach that would reduce impairment 

by 72 percent.  See id. at 2.  The APS alternative entailed retirement of Units 1, 2 and 3 at FCPP 

and installation of advanced selective catalytic reduction technology on Units 4 and 5.  Id.  On 

August 24, 2012, EPA approved the APS alternative.  See EPA Final Rule, Source Specific 

Federal Implementation Plan Best Available Retrofit Technology for Four Corners Power Plant, 

Navajo Nation, 77 Fed. Reg. 51,620, 51,621-22 (Aug. 24, 2012). 

In addition to this reduction in visibility impairment through cuts in emissions of NOx 

and particulate matter, the APS strategy will reduce emissions of other key pollutants at FCPP.  

Mercury emissions will be cut by 61 percent, carbon dioxide emissions will decline by 30 

percent, and sulfur dioxide emissions will be reduced by 24 percent.  See APS Fact Sheet at 1. 

These environmental improvements will be extraordinarily costly to achieve.  

Implementation of the strategy will require APS to make capital expenditures of approximately 
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$315 million for emission-control upgrades.  See APS Rebuttal Testimony, Judah L. Rose at 15.  

Thus, APS expects to commit over $600 million ($294 million to acquire Edison’s interest, plus 

$315 million for pollution control equipment) to securing the future, long-term operation of 

Units 4 and 5 at FCPP.   

The economic viability of FCPP and the Navajo Mine provides the bedrock of the entire 

region’s economic welfare.  APS estimates that continued operation of Units 4 and 5 will provide 

$6.3 billion in economic value to the region over the next 30 years.  See APS Fact Sheet at 2.  On 

an annual basis, APS calculates that FCPP and the Navajo Mine provide $225 million in benefits 

to the economies of the Navajo Nation and local communities.  See id.  As noted above, these 

facilities provide jobs for approximately 1,000 people and furnish approximately 35 percent of 

the Navajo Nation’s general fund (about $65 million per year).  See Arizona Commission 

Decision at 11. 

3. Arizona Commission Restrictions on APS Fuel Prices and Reduction in 

FCPP Fuel Needs 

In addition to approving APS’s acquisition of Edison’s 48 percent interest in Units 4 and 

5, the Arizona Commission restricted the price APS is allowed to pay for fuel.  See Arizona 

Commission Order Approving Rate Settlement Agreement, Decision No. 73183, at 10-11, 18-19, 

and Exhibit A (Settlement Agreement) at 8, In The Matter Of The Application Of APS For A 

Hearing To Determine The Fair Value Of The Utility Property Of The Company For Ratemaking 

Purposes, To Fix A Just And Reasonable Rate Of Return Thereon, And To Approve Rate 

Schedules Designed To Develop Such Return, Docket No. E-01345A-11-0224 (issued May 24, 

2012, available at http://images.edocket.azcc.gov/docketpdf/0000137042.pdf.  The Arizona 

Commission reduced the base fuel rate that APS is authorized to pay by nearly 15 percent.  See 
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id. (Exhibit A) at 8.  This fuel price is well below the level necessary for BNCC to cost-

effectively produce the fuel.  The gap would amount to tens of millions of dollars per year, and 

comes on top of a $40-million-per-year reduction in coal-production revenues to BNCC due to 

APS’s decision to retire Units 1-3 at FCPP.  See APS Rebuttal Testimony, Jeffrey B. Guldner at 

7-9.  Under these circumstances, BNCC’s ability to operate the mine economically following 

expiration of the current coal supply agreement in 2016 would be seriously jeopardized. 

4. The Navajo Nation’s Plan to Purchase the Navajo Mine 

BNCC and the Navajo Nation developed a plan that would keep both the Navajo Mine 

and the FCPP in operation.  Navajo Nation ownership of BNCC achieves favorable economics 

through a combination of various mechanisms, including lower overhead costs, tax exemptions 

and differing value positions of the parties.  Transferring ownership to the Nation therefore 

would avoid closure of the Mine and associated negative consequences for FCPP, the Nation and 

surrounding communities. 

BNCC and the Nation entered into a non-binding Memorandum of Understanding in 

December 2012, at which time the Nation agreed to purchase BNCC and its assets, including 

Navajo Mine.  Details of the transaction and associated permit transfers were described at length 

in an Environmental Assessment prepared by OSM.  See OSM, Environmental Assessment, 

Navajo Mine SMCRA Permit NM-0003F Transfer (Nov. 2013), available at 

http://www.wrcc.osmre.gov/current_initiatives/navajo_mine/Permit_Transfer/20131101_Navajo

_Mine_Permit_Transfer_EA_FNL.pdf.  The purchase price is $85 million. 

To facilitate the acquisition of BNCC, the Navajo Nation enacted legislation authorizing 

the formation of NTEC.  See id. at 7-8 (quoting Legislation 13-277-2 dated April 29, 2013).  The 
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legislation emphasized that NTEC was created “for the protection and promotion of the Navajo 

People’s and the Navajo Nation’s economic and financial best-interests, which are tied and 

related to mining operations within the Navajo Nation, as a means to ameliorate the economic, 

financial and social conditions of the Navajo People and the Navajo Nation.”  Id. at 8.  NTEC 

was “empowered and authorized to take appropriate actions to ensure the continuing operation of 

the Navajo Mine . . . in the most efficient, productive, and profitable manners possible, which 

shall be in the best-interest of the Navajo People [and] the Navajo Nation . . . .”  Id.  In turn, 

NTEC could afford a more cost competitive coal price to keep FCPP competitive in its smaller, 

cleaner form. 

On October 31, 2013, NTEC and BHP Billiton New Mexico Coal, Inc. (“BBNMC”) 

(BNCC’s parent) signed an Equity Interest Purchase Agreement.  The Agreement is a further 

commitment by both NTEC and BBNMC to finalize the sale of BNCC to NTEC.  

As the Federal Respondents have demonstrated, OSM complied with all applicable 

NEPA obligations in issuing the approval, and consequently, Petitioners’ Complaint should be 

dismissed.  Even if this Court disagrees, however, upon completion of the transactions described 

above, circumstances that justify remand without vacatur will be present here.  See, e.g., Int’l 

Union, United Mine Workers v. Fed. Mine Safety & Health Admin., 920 F.2d 960, 967 (D.C. Cir. 

1990) (“Relevant to the choice are the seriousness of the order’s deficiencies . . . and the 

disruptive consequences of an interim change that may itself be changed.”).  NTEC, BNCC, and 

several electric power producers will have entered into a series of transactions on the premise 

that coal will continue to be produced at the Navajo Mine.  All of these transactions have 

undergone close regulatory scrutiny by two state agencies, OSM, and the EPA.  Setting aside 
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OSM’s approval could unravel this complex web and disrupt those parties’ plans for the future of 

the Navajo Mine and FCPP.  Should the Court decide that it cannot uphold OSM’s NEPA 

analysis in all respects, the Court should avoid those impacts by remanding to OSM for further 

analysis without vacating OSM’s approval.5 

C. OSM’s Preparation of a Comprehensive EIS May Render This Matter 

Prudentially Moot. 

 Remand without vacatur may also be appropriate in that many, if not all, of Petitioners’ 

challenges may become prudentially moot because OSM is in the midst of preparing a 

comprehensive EIS that will analyze and document all impacts of, and alternatives to, the 

continued operation of the Navajo Mine and FCPP.  See BNCC Answer at 51 (Doc. No. 19) 

(citing Notice of Intent to Initiate Public Scoping and to Prepare an Environmental Impact 

Statement for the Four Corners Power Plant and Navajo Mine Energy Project, 77 Fed. Reg. 

42,329 (July 18, 2012)); e.g., Winzler v. Toyota Motor Sales U.S.A., Inc., 681 F.3d 1208, 1210 

(10th Cir. 2012).  The EIS will analyze impacts and alternatives for proposed mine operations 

commencing in 2016 pursuant to BNCC’s pending permit renewal application, as well as FCPP 

operations pursuant to APS’s proposed lease amendment to 2041 and right-of-way renewals for 

transmission lines.  See 77 Fed. Reg. at 42,329.  Accordingly, the EIS will address the impacts of 

several federal actions, including approval of a new SMCRA permit and approval of a permit 

renewal for BNCC, impacts of APS’ proposed lease amendment, and approval of Clean Water 

Act permits, road realignments, and rights-of-way for access to haul roads, etc.  See id.  The 

Navajo Nation, Bureau of Indian Affairs (“BIA”), Bureau of Land Management, EPA, U.S. Fish 

                                                   
5 Although BNCC has taken this opportunity to inform the Court briefly about the recent events 
that have occurred and are occurring, BNCC also reserves its right to raise this and any other 
relevant arguments regarding the appropriateness of vacatur at the time of the remedies briefing.   
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and Wildlife Service (“USFWS”), National Park Service, and U.S. Army Corps of Engineers 

(“USACE”) are cooperating agencies in the preparation of the EIS.  See id. at 42,330.  

 OSM has stated that “[t]he EIS will address the direct, indirect, and cumulative impacts 

of these connected and other actions . . . , including any other connected Federal actions relating 

to operations on the Navajo Mine Lease and at FCPP.”  Id.  The environmental issues to be 

addressed include each of the major resource areas:  threatened and endangered species, air 

quality and climate change, surface and ground water quality, environmental justice, cultural and 

historic resources, biological resources, visual resources, public health, socioeconomics, and 

noise and vibration.6  Id. at 42,330-31.   

 According to OSM’s website, the draft EIS is projected to be released during the spring 

of 2014.  See OSM Website, Four Corners Power Plant and Navajo Mine Energy Project 

Schedule, available at http://www.wrcc.osmre.gov/Current_Initiatives/fcnavprj/schedule.shtm.  

The final EIS is projected to be published in the Federal Register in the spring of 2015, with the 

Record of Decision following in the spring of 2015 as well.  Id. 

Thus, OSM has committed to undertaking the very analyses Petitioners seek in this case, 

and will take into account the greatly reduced coal production, air emissions, water usage and 

coal combustion byproducts that will result from implementation of the APS strategy at FCPP.  

Consequently, Petitioners’ claims may be moot and prudence may lead the Court to consider 

staying its hand because any remand ordering OSM to prepare an EIS will not afford the 

                                                   
6 In connection with its preparation of the EIS, OSM will conduct formal consultation with the 
USFWS pursuant to the Endangered Species Act, 16 U.S.C. § 1536, and its implementing 
regulations, 50 CFR Part 400.  See 77 Fed. Reg. at 42,330.  The formal consultation will consider 
direct and indirect impacts from operation of the FCPP, all mining related operations at the 
Navajo Mine, and continued operation and maintenance of transmission lines and ancillary 
facilities.  Id.
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Petitioners meaningful relief given that a comprehensive EIS already is underway and expected 

to be completed in a little over a year from now.  See Winzler, 681 F.3d at 1210 (“[O]nce the 

plaintiff has a remedial promise from a coordinate branch in hand, we will generally decline to 

add the promise of a judicial remedy to the heap.”). 

III. PETITIONERS’ OPENING BRIEF AND DECLARATIONS CONTAIN 

INACCURATE AND IRRELEVANT STATEMENTS REGARDING COAL 

COMBUSTION BYPRODUCTS DISPOSAL AND IMPACTS. 
 

Petitioners contend that OSM failed to adequately analyze the impacts of disposal of coal 

combustion byproducts (“CCB”), but it is unclear from Petitioners’ Brief whether Petitioners 

challenge OSM’s discussion of past CCB disposal at the mine, past and current CCB disposal at 

FCPP, or future disposal of CCBs at FCPP, or some combination of all three.  Petitioners’ 

challenges, however, are based on factual inaccuracies or lack support in the record and cannot 

be used as a basis to conclude that OSM violated NEPA.7   

BNCC is no longer disposing of CCBs at the mine nor did BNCC seek OSM approval to 

dispose of CCBs in its Area IV North mine plan revision.  AR 1-02-11-00019-20.  While 

Petitioners acknowledge that CCB disposal at the mine ended in 2008, at least one Declaration 

submitted by Petitioners suggests that Petitioners believe that CCB disposal is still occurring at 

the mine.  See Dailan Jake Long’s Declaration, ¶¶ 13-15.8  Any suggestion in Petitioners’ 

                                                   
7 The inaccuracies identified in this section and elsewhere in BNCC’s Response are examples of 
some of the inaccuracies contained in Petitioners’ Brief.      
8 Mr. Long’s Declaration also includes other outdated information and thus is largely irrelevant.  
For example, Mr. Long’s Declaration appears to primarily refer to OSM’s prior decision that was 
challenged in Dine CARE v. Klein.  See, e.g., Long Declaration, ¶ 12 (referring to a decision 
made in 2004 or 2005 and that OSM prepared a 14 page environmental analysis).  Mr. Long also 
contends that there was no public notice of OSM’s permitting decisions in either the Navajo 
Times or on tribal radio stations.  Id. ¶ 6.  For the current application, OSM and BNCC published 
multiple notices in the Navajo Times, AR 1-02-13-000004, 23 to 29, and multiple radio 
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Opening Brief or Declarations that BNCC is still actively disposing of CCBs is inaccurate and 

should be rejected. 

Moreover, Petitioners’ Brief and Declarations mischaracterize BNCC’s past CCB 

disposal practices.  Contrary to Petitioners’ recent assertions, see Long Declaration ¶ 14, BNCC 

has not “stockpile[d] massive mounds of CCW on site and prior to dumping into the mine.”  

There is no record support for this statement.  Instead, all CCB material at Navajo Mine was, as 

part of the disposal and reclamation process, covered by a total of 10 feet of topdressing and 

suitable root zone material and then re-vegetated.  AR 8-01-01-002343.  Nor could CCB material 

have been airborne in 2013, as asserted by the Eisenfeld Declaration, ¶ 10, because BNCC last 

accepted CCB material in January 2008 and that material was, at that time, placed in the Pinto 

Pit, and was subsequently graded and covered with top dressing.  See AR 7-03-01-00357 (2009 

report noting that suitable material was being hauled into Pinto Pit and graded); AR 7-03-01-

000224 to 228 (Pinto Pit seeded and “revegetation appeared to be abundant and diverse”).     

                                                                                                                                                                    

announcements were made regarding the availability of BNCC’s application and public 
workshops held at the Burnham and Nenahnezad Chapter houses on KNDN and KTNN. AR 1-
02-13-000015-18, 20-21, 34-39. Mr. Long also contends that OSM has not required groundwater 
monitoring, Long Declaration, ¶ 13, which is contradicted by the record, because BNCC has 
maintained a groundwater monitoring plan since the early 1970s.  See, e.g., AR 7-02-01-003918 
(examples of water quality reports submitted to OSM).  Nor has BNCC stored CCBs within the 
boundaries of the Burnham Chapter.  Mr. McKinnon declares that his interests, as well as the 
interests of the Center for Biological Diversity’s members, will be “harmed if BLM [sic] does 
not consult as required by the ESA.”  McKinnon Declaration, ¶ 18.  It is undisputed that, as part 
of its approval of BNCC’s Area IV North mine plan revision application, OSM consulted with 
USFWS as required by the ESA.  See AR 1-02-12-000017 (requesting USFWS’ concurrence in 
“may affect, not likely to adversely affect” Southwestern Willow Flycatcher determination of 
effect, and affirmatively stating that no effect determinations had been made for, among other 
species, the “Colorado pikeminnow, razorback sucker, [and] roundtail chub”); AR 1-02-12-
00018 (USFWS concurrence in “may affect, not likely to adversely affect” the Southwestern 
Willow Flycatcher); see also Biological Evaluation. AR 1-02-11-00380 to 446.         
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Any challenge to OSM’s analysis of the impacts from past CCB disposal in Areas I and II 

is refuted by the EA.  As OSM explained in the EA, there is no hydrologic connection between 

Areas I and II and Areas III and IV, the areas under consideration in the challenged EA.  AR 1-

02-11-000223.  And, as OSM noted, BNCC has implemented a supplemental groundwater study 

program and has installed an additional monitoring well to assess possible impacts to 

groundwater from historic mine placement of CCBs at Navajo Mine.  Id.  Finally, to the extent 

Petitioners challenge OSM’s analysis of historic CCB disposal at the mine, OSM’s analysis was 

appropriate given that BNCC did not seek approval to dispose of CCB in its application.  See 

Fed. Resp’ts Br. at 35-36.  As BNCC explained in its mine plan revision application, and as was 

the case in BNCC’s prior Area IV North permit revision, BNCC does not have any plans to 

dispose of CCB material at the mine nor did BNCC seek approval from OSM to do so. AR 1-02-

11-000019 to 20.  As OSM explained in its EA, “[APS] is responsible for and manages the 

disposal of all CCB generated at its facility.”  AR 1-02-11-000020. 

Portions of Petitioners’ Brief could be read to suggest that Petitioners are discussing CCB 

disposal at BNCC, when, in reality, the portions of the administrative record that Petitioners cite 

are to documents discussing CCB disposal at FCPP.  For example, citing the 1976 FEIS, 

Petitioners state that CCB from the “other three units was disposed of in unlined ash ponds and 

use for ‘fill and diking support’ at the ash ponds,” without identifying that CCB from Units 1-3 

was disposed of at the FCPP, and not at Navajo Mine.  Pet’rs Br. at 6 n.4.  Similarly, the Ross 

Report, which Petitioners cite in footnote 4 of their brief, discusses CCB disposal at FCPP, not 
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CCB disposal at the mine site.9  To the extent Petitioners’ Brief could be read to attribute these 

statements to CCB disposal at the mine, the statements are incorrect.   

 Contrary to Petitioners’ assertions, CCB disposal at the mine site has been extensively 

studied and regulated by OSM and other agencies.  An agency is entitled to rely on “the opinions 

of [its] experts so long as these conclusions are not arbitrary and capricious.” Wildearth 

Guardians v. Nat’l Park Serv., 703 F.3d 1178, 1185 (10th Cir. 2013).  Moreover, a court’s 

deference to an agency “is more substantial when the challenged decision involves technical or 

scientific matters within the agency’s area of expertise.” Id. at 1183.  OSM’s decision here is 

entitled to substantial deference here because it undoubtedly has special expertise both with 

respect to impacts from mining generally and, more specifically, the impacts at BNCC given 

OSM’s jurisdictional history over BNCC.    

For example, in 2000, OSM analyzed BNCC’s request to dispose of CCBs in Areas I and 

II in an environmental assessment, which was not challenged, and in which OSM concluded that 

“[t]he overall impact on ground water from the disposal of CCBs would be negligible.”  AR 8-

01-01-002350.  OSM’s Cumulative Hydrologic Impact Assessment (“CHIA”) found that mining 

operations at BNCC are designed to prevent material damage to the hydrologic balance outside 

                                                   
9  Petitioners rely on the Ross Report in support of their contention that elevated mercury levels in the 
Chaco River may be caused by CCB disposal at FCPP.  Pet’rs. Br. at 30, 35, 49, 52, 55, 58.  Significantly, 
while the Ross Report discusses mercury in the text, in its Conclusion, the Ross Report makes no findings 
regarding mercury.  See Ross Report at 17-19, attached as an exhibit to AR 5-02-01-000042.  Petitioners 
also cite a 2010 Report, Out of Control: Mounting Damages from Coal Ash Waste Sites, Environmental 
Integrity Project and Earthjustice, for the proposition that available water quality data “found significant 
increases in mercury pollution downstream of FCPP’s CCW disposal sites.”  Pet’rs Br. at 12, 30, 35, 49, 
52, 55, 58, also attached as an exhibit to AR 5-02-01-000042. In fact, Out of Control explained that the 
Ross Report’s mercury calculations were incorrect.  Id. at 59.  According to the Out of Control Report, 
the increase in mercury should be 0.0007 mg/L, which it calculated using the original data, rather than 
16.00 mg/L, as calculated by the Ross Report. The Out of Control Report also does not conclude that 
mercury levels are above water quality criteria for the Nation’s water quality standards for the relevant 
uses.  Id. at 59.  
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the permit area.  AR 5-01-01-000011.  In its CHIA, OSM “specifically evaluated” “potential 

impacts associated with the historic disposal of [CCB] at the Navajo Mine.”  AR 5-01-01-

000010.  OSM imposed additional monitoring requirements on BNCC as permit conditions when 

OSM approved BNCC’s Area IV North mine plan revision. AR 1-02-09-000003.  In addition, 

BNCC prepares and submits quarterly and annual groundwater and surface water reports, as well 

as air quality reports, to OSM.  AR 7-02-01-003918 (2011 1st Quarter Hydrology Report); AR 7-

02-01-000878 (2011 1st Quarter Air Quality Report).  

The Navajo Nation EPA (“NNEPA”), which has regulatory jurisdiction over groundwater 

protection and has been delegated authority under the Clean Water Act to impose surface water 

quality standards, AR 1-02-14-001786, and the Navajo Nation Minerals Department (“NNMD”) 

peer reviewed OSM’s CHIA, as did BIA, and the USACE.  AR 5-01-01-000012.  BIA, NNMD, 

and USACE concurred that the assessment approach was reasonable and that the CHIA’s 

“conclusions were appropriate.”  Id.  “NNEPA found that the process used to determine water 

quantity impact was appropriate and that comparison between baseline and post-mining results 

was acceptable.”10  Id.   

The Navajo Nation Department of Fish and Wildlife was also consulted as part of the 

approval process and concluded that the proposed action “with applicable conditions, is in 

compliance with Tribal and Federal laws protecting biological resources including the Navajo 

Endangered Species and Environmental Policy Codes, U.S. Endangered Species, Migratory Bird 

                                                   
10 OSM explained in its CHIA why NNEPA could not concur in OSM’s conclusion without first 
assessing water quality impairment using NNEPA Guidance.  AR 5-01-01-000012.  The 
NNEPA’s decision to not concur in OSM’s conclusion prior to completing its own assessment 
does not necessarily mean, as Petitioners assert, that NNEPA “also raised concerns about 
exceedances of water quality standards in the Chaco River.” Pet’rs. Br. at 56.   
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Treaty, Eagle Protection and National Environmental Policy Acts.”  AR 1-02-12-000014.  

Additionally, and contrary to the contentions in Petitioners’ Declarations, see Eisenfeld 

Declaration, ¶ 6, significant archeological inventories, studies, and evaluations have been 

undertaken in compliance with Section 106 of the National Historic Preservation Act, consistent 

with a Programmatic Agreement executed by BNCC, OSM, and the Navajo Nation Historic 

Preservation Office, and pursuant to permits from the Navajo Nation.  AR 1-02-11-000052 to 

053; 1-02-11-00345 to 375.  OSM included implementation of the Programmatic Agreement as a 

permit condition as part of its approval of the Area IV North mine plan revision.  AR 1-02-09-

000003. 

Petitioners cite the Zimmerman Report in support of their contentions that multiple 

pollutants were found in the Chaco River downstream of CCB disposal sites.  See, e.g., Pet’rs Br. 

at 13.  The Zimmerman Report was reviewed and rejected by the EPA when the EPA issued its 

National Pollution Discharge Elimination System (“NPDES”) permit.  See EPA Response to 

Comments (AR 1-02-14-001764 to 1790).  EPA added monitoring requirements for sulfate, lead, 

boron, selenium, arsenic, and cadmium to those pollutants already covered by the permit. AR 1-

02-14-001766.  The EPA also included language in the permit to ensure that the mine is 

“properly managing CCB products to prevent contamination of surface waters.” AR 1-02-14-

001766.  In response to comments regarding CCB disposal at the mine, EPA stated that “at this 

time [it] does not agree with the assertion that the [CCB] backfilling is contributing to surface 

water quality degradation,” nor was EPA “convinced of substantial evidence of a nexus between 

CCB burial and surface water quality.”  AR 1-02-14-001787.    
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To the extent Petitioners challenge OSM’s analysis of past, current, and future CCB 

disposal at FCPP, see, e.g., Pet’rs Br. at 18, Federal Respondents’ arguments regarding OSM’s 

analysis of coal combustion at FCPP demonstrate that Petitioners’ challenges lack merit.  Fed. 

Resp’ts Br. at 36-52.  Additionally, the record refutes Petitioners’ contention that the ash ponds 

at FCPP are unlined or negatively impacting ground or surface water.  The EPA report11 

Petitioners cite states that the ash ponds are lined with clay and with a HDPE membrane.  See 

AR 2-01-01-006959; AR 1-02-11-000222.  The EA relies on that same EPA report to conclude: 

“There are no indications that other activities at the FCPP have affected the Chaco River alluvial 

groundwater.”  AR 1-02-11-000222.  EPA further noted that the ponds are regulated by a state 

agency, the New Mexico Office of the State Engineer.  AR 2-01-01-006957.  While EPA did 

state that the ash ponds at FCPP have a significant hazard potential, EPA also noted that there 

have been no failures at the site, AR 2-01-01-006961 and no significant seepages at the site, AR 

2-01-01-006962. 

In sum, as with their attack on power plant emissions, Petitioners attack on OSM’s 

analysis of the potential impacts of CCB disposal fails to take into account the permitting 

decisions, and regulatory requirements, of the various agencies with regulatory authority over 

BNCC and FCPP.  See also Fed. Resp’ts Br. at 42-46. 

CONCLUSION 

 BNCC concurs with the Federal Respondents’ showing that Petitioners have failed to 

demonstrate any defects in OSM’s EA.  Therefore, at this time, the Court should find no NEPA 

                                                   
11 The report Petitioners cite was prepared by Geotechnical Environmental and Water Resources 
Engineering, on behalf of Lockheed-Martin Corporation, who is a contractor to EPA.  AR 2-01-
01-006895, 6901. 
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violation and uphold OSM’s EA and its approval of BNCC’s mine plan revision application.  

This Court must deny Petitioners’ current request that OSM’s approval be set aside, because 

further briefing is required notwithstanding Petitioners’ request that this Court vacate OSM’s 

approval in their merits briefing.    
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