
 

 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

 
 
Eric Williams, Lisa Walker, on behalf of 
themselves and all others similarly situated, 

 
Plaintiffs, 

vs. 

CashCall, Inc. 
 

Defendant. 
 

      Case No. 2:14-CV-00903 

 
      
 

 
MEMORANDUM OF LAW IN SUPPORT OF CASHCALL, INC.’S MOTION TO 

DISMISS OR, ALTERNATIVELY, TO COMPEL ARBITRATION 
 

 Defendant CashCall, Inc. (“CashCall”) submits this memorandum in support of its 

motion to dismiss the Class Action Complaint (the “Complaint”) or, alternatively, to compel 

arbitration. 

PRELIMINARY STATEMENT 

On behalf of a purported class, Plaintiffs brought suit against CashCall alleging violations 

of Wisconsin law regulating interest rates and finance charges on consumer loans.   Plaintiffs 

allege they borrowed money from CashCall.  In fact, the Loan Agreements reveal that non-party 

Western Sky Financial, LLC (“Western Sky”) issued the loans,1 which it subsequently assigned 

to CashCall for servicing.  The Loan Agreements, however, contain comprehensive dispute 

resolution provisions that render this Court an improper forum.  In addition, bedrock principles 

of federal Indian law require Plaintiffs to bring suit in tribal court because, as described below, 

                                                 
1 Plaintiffs’ Loan Agreements are attached as Exhibits A and B to the Affidavit of Tawny 

Lawrence, which is attached as Exhibit 1 to this brief.  The terms of Mr. Williams’ Loan Agreement (Ex. 
1, Ex. A) and Ms. Walker’s Loan Agreement (Ex. 1, Ex. B) are largely identical.  For ease of reference, 
this brief will cite Mr. Williams’ Loan Agreement unless the provision cited differs in Ms. Walker’s Loan 
Agreement. 
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Western Sky is owned by a member of the Cheyenne River Sioux Tribe (“CRST”) and operates 

from the Cheyenne River Indian Reservation (the “Reservation”) under CRST law.  As described 

in this memorandum, this Court should enforce the parties’ contracts and dismiss this case for 

three independent reasons. 

First, the parties’ Loan Agreements contain a provision (the “Forum-Selection Clause”) 

providing that the loans are “subject solely to the exclusive laws and jurisdiction of the 

Cheyenne River Sioux Tribe, Cheyenne River Indian Reservation.”  (Ex. 1, Lawrence Aff., Ex. 

A (“Ex. A”) at 1.)  In addition, Plaintiffs “consent[ed] to the sole subject matter and personal 

jurisdiction of the Cheyenne River Sioux Tribal Court” for all in-court adjudication relating to 

the “Loan Agreement, its enforcement or interpretation.”  (Id.)  Under the parties’ contracts and 

controlling federal law, every aspect of this case—including CashCall’s motion to compel 

arbitration, detailed below—should be resolved in tribal court if resolved in any court at all.   

Second, and alternatively, the Court should dismiss this case based on the doctrine of 

tribal exhaustion, which requires private parties whose claims implicate an Indian tribe’s 

jurisdiction to bring suit in tribal court.  Tribal exhaustion is applicable where there is a 

“colorable” or “plausible” claim that a dispute falls within tribal jurisdiction.  As a federal court 

in the District of South Dakota recently held in analyzing an identical contract governing a 

Western Sky loan, tribal jurisdiction is at least colorable here because Plaintiffs entered into the 

Loan Agreements with a company wholly owned by an enrolled member of the CRST that 

operates from the Reservation under CRST law, and Plaintiffs consented to the CRST’s sole 

jurisdiction in the Loan Agreements.  See Heldt v. Payday Fin., LLC, --- F. Supp. 2d ---, No. CIV 

13-3023-RAL, 2014 WL 1330924, at *14 (D.S.D. Mar. 31, 2014).  Pursuant to the Heldt court’s 

order, the defendants there (which include CashCall) have filed a declaratory judgment action in 

CRST court to assess whether that court has jurisdiction over disputes arising from Western Sky 
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loans.  (See Ex. 2, Complaint for Declaratory Judgment, Webb v. Heldt (CRST Ct. Apr. 30, 

2014).)  A stay or dismissal pending exhaustion is thus especially appropriate here given that the 

tribal court is on course to offer authoritative guidance as to tribal jurisdiction. 

Third, as an alternative basis for dismissal, each Loan Agreement contains a broad 

arbitration provision (the “Arbitration Clause”) that requires that this entire case be sent to 

arbitration.  (Ex. A at 3-5.)  The Arbitration Clause applies to all claims relating to the Loan 

Agreement, and requires arbitration of any dispute Plaintiffs may make as to the validity, 

enforceability, or scope of the Arbitration Clause itself.  Under the Federal Arbitration Act 

(“FAA”), this Court should enforce the Clause and stay or dismiss this case. 

STATEMENT OF FACTS2 

A. Summary Of Plaintiffs’ Claims 

Plaintiffs incorrectly allege that in 2012 they each obtained a “personal loan” from 

CashCall.  (Compl. ¶ 7.)  In fact, on or about February 28, 2012, Plaintiff Eric Williams entered 

into a Loan Agreement with non-party Western Sky.  (Ex. A.)  On or about November 3, 2011, 

Plaintiff Lisa Walker entered into a similar Loan Agreement with Western Sky.  (Ex. 1, Ex. B 

(“Ex. B”).) 

Western Sky is wholly owned by non-party Martin A. Webb, an enrolled member of the 

CRST, a federally recognized Indian tribe.  (Ex. 1 ¶ 3.)  Western Sky’s offices are on the 

Reservation, within the boundaries of South Dakota.  (Id.)  Consumers applied for loans from 

                                                 
2 This statement of facts is derived from the Complaint and the limited additional materials the 

Court may consider in this procedural context.  Under Rule 12(b)(6), the Court may consider, in addition 
to the complaint and any documents attached to it, documents referred to in the complaint and central to 
the plaintiff’s claim, such as the Loan Agreements.  See Hobbs v. John, 722 F.3d 1089, 1091 n.2 (7th Cir. 
2013)  (quoting Wright v. Associated Ins. Cos., 29 F.3d 1244, 1248 (7th Cir. 1994) (“[D]ocuments 
attached to a motion to dismiss are considered part of the pleadings if they are referred to in the plaintiff’s 
complaint and are central to his claim.”)); Tierney v. Vahle, 304 F.3d 734, 738 (7th Cir. 2002) (citation 
omitted) (“[T]he concern is that . . . the plaintiff could evade dismissal under Rule 12(b)(6) simply by 
failing to attach to his complaint a document that proved that his claim had no merit.”).  
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Western Sky either through its website or telephonically.  (Id. ¶ 4.)  Western Sky set the 

underwriting criteria for all loans and made the ultimate decision to fund every loan—and thus to 

enter into a binding contract with borrowers—from its offices on the Reservation.  (Id. ¶¶ 4-5.)  

After funding the loans, Western Sky sold Plaintiffs’ loans to WS Funding, LLC, to be serviced 

by CashCall.  (Id. ¶ 5.) 

Plaintiffs allege that their loans “contain[] a finance charge or interest rate exceeding 18 

percent per year.”  (Compl. ¶ 8.)  Based on this allegation, Plaintiffs contend their “loans are not 

enforceable and may be voided” under Wisconsin state law.  (Id. ¶ 32.) 

B. Loan Agreement Dispute Resolution Provisions 

Plaintiffs completely ignore the existence of their Loan Agreements, which contain 

detailed dispute resolution provisions that are critically relevant to whether this case may 

proceed in this Court. 

Forum-Selection Clause and Choice of Law.  Each Plaintiff’s Loan Agreement contains 

a comprehensive Forum-Selection Clause that does not allow suit in this Court.  The very first 

sentence of each Loan Agreement states, in clear and conspicuous type, that each “Loan 

Agreement is subject solely to the exclusive laws and jurisdiction of the Cheyenne River 

Sioux Tribe, Cheyenne River Indian Reservation.”  (Ex. A at 1 (emphasis in original).)  Each 

Plaintiff further agreed that:   

[b]y executing this Loan Agreement, you, the borrower, hereby acknowledge and 
consent to be bound to the terms of this Loan Agreement, consent to the sole 
subject matter and personal jurisdiction of the Cheyenne River Sioux Tribal 
Court, and that no other state or federal law or regulation shall apply to this Loan 
Agreement, its enforcement or interpretation.   

(Id.)  The Loan Agreements contain an additional paragraph discussing the law that governs the 

parties’ agreements: 
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This Agreement is governed by the Indian Commerce Clause of the Constitution 
of the United States of America and the laws of the Cheyenne River Sioux 
Tribe . . .  Neither this Agreement nor Lender is subject to the laws of any state of 
the United States of America.  By executing this Agreement, you hereby 
expressly agree that this Agreement is executed and performed solely within the 
exterior boundaries of the Cheyenne River Indian Reservation, a sovereign Native 
American Tribal Nation.  You also expressly agree that this Agreement shall be 
subject to and construed in accordance only with the provisions of the laws of the 
Cheyenne River Sioux Tribe, and that no United States state or federal law applies 
to this Agreement.  You agree that by entering into this Agreement you are 
voluntarily availing yourself of the laws of the Cheyenne River Sioux Tribe, a 
sovereign Native American Tribal Nation, and that your execution of this 
Agreement is made as if you were physically present within the exterior 
boundaries of the Cheyenne River Indian Reservation, a sovereign Native 
American Tribal Nation. 

(Id. at 3.) 

Arbitration provision.  Plaintiffs’ Loan Agreements also contain a comprehensive 

Arbitration Clause.  In plain language, Plaintiffs agreed to arbitrate all disputes: 

WAIVER OF JURY TRIAL AND ARBITRATION. 

PLEASE READ THIS PROVISION OF THE AGREEMENT 
CAREFULLY. Unless you exercise your right to opt-out of arbitration in the 
manner described below, any dispute you have with Western Sky or anyone else 
under this loan agreement will be resolved by binding arbitration. Arbitration 
replaces the right to go to court, including the right to have a jury, to engage in 
discovery (except as may be provided in the arbitration rules), and to participate 
in a class action or similar proceeding. In Arbitration, a dispute is resolved by an 
arbitrator instead of a judge or jury. Arbitration procedures are simpler and more 
limited than court procedures. Any Arbitration will be limited to the dispute 
between yourself and the holder of the Note and will not be part of a class-wide or 
consolidated Arbitration proceeding. 

(Ex. A at 3-4 (emphasis in original); Ex. B at 3.)  Neither Plaintiff exercised the contractual right 

to opt out of the Arbitration Clause.  

 Other sections of the Loan Agreement elaborate upon this Clause.  The Loan Agreements 

define the “Disputes” subject to mandatory arbitration in the “broadest possible” way as “any 

controversy or claim between you and Western Sky or the holder or servicer of the Note.”  (Ex. 
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A at 4.)  Covered Disputes include “any claim based upon . . . the handling or servicing of 

[Plaintiffs’] account[s]” regardless of the legal basis of the claim.  (Id.)  

The Loan Agreements delegate to the arbitrator the authority to decide any Dispute as to 

“the validity, enforceability, or scope of this loan or the Arbitration agreement.”  (Id.) 

The Loan Agreements define the parties against whom Plaintiffs must arbitrate to include 

“any controversy or claim between you and Western Sky or the holder or servicer of the Note.”  

(Id.)  They define the term “holder” to include “any marketing, servicing, and collection 

representatives and agents.”  (Id.)  CashCall is the servicer for Plaintiffs’ loans.  (Ex. 1 ¶ 5.)   

The Loan Agreements obligate CashCall to pay all filing fees and any costs or fees of the 

arbitrator.  They also provide that “[a]ny arbitration under this Agreement may be conducted 

either on tribal land or within thirty miles of [each Plaintiff’s] residence, at [each Plaintiff’s] 

choice.” (Ex. A at 4.) 

Finally, the Clause specifies who may conduct the arbitration.  It provides that, “except as 

provided below,” the arbitration “shall be conducted by the Cheyenne River Sioux Tribal Nation 

by an authorized representative in accordance with its consumer dispute rules and the terms of 

this Agreement.”  (Id.)  “[P]rovided below” that statement, Mr. Williams’ Arbitration Clause 

gave him the right, “[r]egardless of who demands arbitration, . . . to select . . . the American 

Arbitration Association . . . ; JAMS . . . ; or an arbitration organization agreed upon by 

[Plaintiffs] and the other parties to the Dispute.”  (Id.)3  Thus, Plaintiffs may select arbitration 

before either (a) an authorized representative of the CRST or (b) an arbitrator selected using 

AAA, JAMS, or another mutually agreeable arbitration organization.  (Id.)    

* * * * * 

                                                 
3 Though Ms. Walker’s Arbitration Clause does not include this provision, CashCall is willing to 

arbitrate her claim before the American Arbitration Association or JAMS. 

Case 2:14-cv-00903-WED   Filed 08/06/14   Page 6 of 21   Document 4



 
7 

Plaintiffs brought suit in this Court despite these comprehensive dispute resolution 

provisions.  Their Complaint does not even attempt to allege why these provisions should not be 

enforced.  Instead, the Complaint ignores these case-dispositive provisions entirely—as well as 

the rest of the Loan Agreements.  For the reasons stated below, this Court should enforce 

Plaintiffs’ contractual commitments and dismiss this case. 

ARGUMENT 

I. The Complaint Should Be Dismissed Under The Forum-Selection Clause. 

Each Plaintiff’s Loan Agreement contains a comprehensive Forum-Selection Clause that 

does not allow suit in this Court.  (See pp. 4-5 above.)  By agreeing to this provision, and the 

other provisions quoted above, Plaintiffs waived any right to bring suit in this Court for disputes 

relating to their Loan Agreements.4 

The Supreme Court recently held “the appropriate way to enforce a forum-selection 

clause pointing to a state or foreign forum is through the doctrine of forum non conveniens.”  Atl. 

Marine Constr. Co. v. U.S. Dist. Court for W. Dist. of Tex., 134 S. Ct. 568, 580 (2013).  “A 

district court . . . may dispose of an action by a forum non conveniens dismissal, bypassing 

questions of subject-matter and personal jurisdiction, when considerations of convenience, 

fairness, and judicial economy so warrant.”  Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 

549 U.S. 422, 432 (2007) (citation omitted).   

A. The Forum-Selection Clause Should Be Enforced Under Federal Law. 

Forum-selection clauses receive “the same presumption of validity as attends . . . other 

terms normally found in contracts[.]”  IFC Credit Corp. v. Aliano Bros. Gen. Contractors, Inc., 

                                                 
4 The Court may consider evidence outside the pleadings to decide a motion to dismiss based on a 

forum-selection clause.  See Faulkenberg v. CB Tax Franchise Sys., LP, 637 F.3d 801, 809-10 (7th Cir. 
2011); Starykowicz v. Int’l Mgmt. Grp. (UK) Ltd., No. 13 C 8195, 2014 WL 2514819, at *1 n.1 (N.D. Ill. 
June 4, 2014); 14D Charles Allen Wright & Arthur R. Miller, Federal Practice and Procedure § 3828 (3d 
ed. 2013).  In this motion, CashCall also relies on the language of the clause, which Plaintiffs omit from 
the Complaint. 
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437 F.3d 606, 610 (7th Cir. 2006).  For this reason, “the burden is on [the party resisting 

enforcement] to make a clear showing that the clause . . . should not be enforced.”  Brio Corp. v. 

Meccano S.N., 690 F. Supp. 2d 731, 756 (E.D. Wis. 2010) (citation omitted).  Enforcing the 

parties’ agreed-upon forum “protects their legitimate expectations and furthers vital interests of 

the justice system,” and “a valid forum-selection clause should be given controlling weight in all 

but the most exceptional cases.”  Atl. Marine, 134 S. Ct. at 581 (quotations and alteration 

omitted).5    

Further, Atlantic Marine, which was a diversity case, made clear that its federal standard 

applies to determine the enforceability of all forum-selection clauses in all cases in federal court.  

See id. at 583 n. 8.  Atlantic Marine renders Wisconsin’s statute governing forum-selection 

clauses in consumer contracts inapplicable.  Wis. Stat. § 421.201(10).6  Federal law as set forth 

in Atlantic Marine thus governs the enforceability of the Forum-Selection Clause, and the 

Complaint alleges no facts showing the Forum-Selection Clause is unenforceable under that 

federal standard.  Plaintiffs have not met their burden to show that this Court should disregard 

the Forum-Selection Clause to which they agreed. 

B. Under Atlantic Marine, The Public-Interest Factors Require Dismissal. 

Atlantic Marine significantly narrowed the grounds that parties may assert to void a 

forum-selection clause.  The Supreme Court held that where the “parties agree to a forum-

                                                 
5 This Court cannot consider any argument that the Clause is unenforceable because it is allegedly 

contained within an unlawful, usurious contract.  See Muzumadar v. Wellness Int’l Network, Ltd., 438 
F.3d 759, 762 (7th Cir. 2006).  The Court can only consider whether the “clause itself” is unenforceable.  
Id. (citation omitted).   

6 Before Atlantic Marine, the Seventh Circuit applied the following test to determine if a forum-
selection clause is unenforceable: “(1) if [it] was the result of fraud, undue influence or overweening 
bargaining power; (2) if the selected forum is so gravely difficult and inconvenient that [a party] will for 
all practical purposes be deprived of its day in court; or (3) if enforcement of the clause[] would 
contravene a strong public policy of the forum in which the suit is brought. . . .”  Bonny v. Society of 
Lloyd’s, 3 F.3d 156, 160 (7th Cir. 1993) (quotations and citations omitted).  Atlantic Marine also 
displaced that test. 
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selection clause, they waive the right to challenge the preselected forum as inconvenient or less 

convenient for themselves or their witnesses, or for their pursuit of the litigation.”  134 S. Ct. at 

582.  “As a consequence, a district court may consider arguments about public-interest factors 

only,” and “should not consider arguments about the parties’ private interests.”  Id.7  A court 

may considering the following factors: (1) “the interest in having the trial of a diversity case in a 

forum that is at home with the law”; (2) “the local interest in having localized controversies 

decided at home”; and (3) “the administrative difficulties” posed by each forum.  Id. at 581 n.6 

(internal quotations omitted); see also Jiali Tang v. Synutra Int’l, Inc., 656 F.3d 242, 252-53 (4th 

Cir. 2011). 

The public-interest factors “will rarely defeat” a forum-selection clause.  Atl. Marine, 134 

S. Ct. at 582; see also Bertelsen v. Monsanto Co., No. 4:12-cv-04077-SLD-JEH, 2014 WL 

1213474, at *3 (C.D. Ill. Mar. 24, 2014) (public-interest factors must “overwhelmingly disfavor” 

enforcing the clause).  Here, the public-interest factors support the Forum-Selection Clause.   

First, no “local law” supports the trial of this case in Wisconsin.  The Loan Agreements’ 

choice-of-law provision designating CRST law precludes Plaintiffs’ claim under Wisconsin law 

(Ex. A at 1, 3), and Plaintiffs may not remain in this forum by asserting a claim under a law that 

is inapplicable.  “‘It defies reason to suggest that a plaintiff may circumvent [a] forum selection 

[clause] merely by stating claims under laws not recognized by the forum selected in the 

agreement.  A plaintiff simply would have to allege violations of his [home jurisdiction’s] law in 

order to render nugatory any forum selection clause that implicitly or explicitly required the 

application of the law of another jurisdiction.’”  Hugel v. Corp. of Lloyd’s, 999 F.2d 206, 211 

                                                 
7 Atlantic Marine made clear that these statements apply in the context of “a court evaluating a 

defendant’s § 1404(a) motion to transfer based on a forum-selection clause,” 134 S. Ct. at 582, and “the 
same standards should apply to motions to dismiss for forum non conveniens in cases involving valid 
forum-selection clauses pointing to state or foreign forums,” id. at 583 n.8. 
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(7th Cir. 1993) (quoting Roby v. Corp. of Lloyd’s, 996 F.2d 1353, 1363 (2d Cir. 1993)) (court’s 

emphasis). 

Second, the CRST’s “local interest” in having this case heard on the Reservation is 

compelling.  The CRST has an interest in this case superior to that of a federal court in 

Wisconsin given that Plaintiffs’ challenge to their Western Sky loans threatens a business 

authorized by CRST law, which provides jobs and opportunity to CRST members.  (Ex. 1 ¶¶ 9-

10.)  At most, Plaintiffs could establish that both the CRST and Wisconsin have an interest in 

this dispute.  By definition, Plaintiffs cannot meet their burden to show this factor “clearly 

disfavor[s]” enforcing the Clause.  Atl. Marine, 134 S. Ct. at 574-75.   

Third, no administrative concerns of court congestion in the CRST court mitigate against 

sending this case to its courts.  Indeed, the CRST court is currently considering the same issue in 

the Heldt case under the tribal exhaustion doctrine, discussed below.  There is thus considerable 

efficiency in sending this case to the tribal court to be heard along with that pending case.8 

II. Alternatively, The Doctrine Of Tribal Exhaustion Requires Dismissal. 

Because the CRST court has colorable jurisdiction over this case, Plaintiffs must exhaust 

their remedies in that court.9  Under the “tribal exhaustion doctrine,” federal court abstention is 

“mandatory” as a matter of comity if CashCall can establish (a) a colorable claim that tribal 

                                                 
8 Additionally, if the Complaint is not dismissed, this Court would have to apply CRST law, 

which governs the Loan Agreements.  The Seventh Circuit has held that courts should seek to “avoid[]     
. . . unnecessary problems . . . in the application of foreign law[.]” Clerides v. Boeing Co., 534 F.3d 623, 
628 (7th Cir. 2008); see also Gulf Oil. Piper Aircraft Co. v. Reyno, 454 U.S. 235, 260 n.29 (1981) (same).  
In contrast, Judge Jones, who is hearing the Heldt case in CRST court, is an experienced Indian law 
lawyer and a distinguished law professor at the University of North Dakota. See B.J. Jones, Affiliated 
Faculty, UND School of Law, http://law.und.edu/faculty/affiliated/profile/jones.cfm (last visited Aug. 6, 
2014). 

9 The Court may consider evidence outside the pleadings when resolving a motion to dismiss for 
failure to exhaust tribal remedies.  See Rincon Mushroom Corp. v. Mazzetti, 490 F. App’x 11, 13 (9th Cir. 
2012) (unpublished) (relying on declarations in requiring exhaustion of tribal remedies); Dish Network 
Corp. v. Tewa, No. CV 12-8077-PCT-JAT, 2012 WL 5381437, at *2 (D. Ariz. Nov. 1, 2012) (classifying 
a motion to dismiss for failure to exhaust tribal remedies as an “unenumerated 12(b) motion” that allows 
the court to look beyond the pleadings).   
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jurisdiction is appropriate and (b) that Plaintiffs have not first pursued remedies in tribal court 

before turning to a federal forum.  See Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18-19 (1987); 

Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 856 (1985).  As to the 

latter, Plaintiffs do not and cannot claim that they first pursued suit in tribal court.  As to the 

former, CRST jurisdiction over Plaintiffs’ claims is at least colorable because this dispute arises 

from (1) a consensual commercial relationship with (2) a tribal member and (3) the commercial 

conduct underlying the dispute occurred on the Reservation.  See Montana v. United States, 450 

U.S. 544, 565-66 (1981). 

A. Plaintiffs Entered Consensual Commercial Relationships With Western Sky. 

Plaintiffs knowingly engaged in commercial transactions with a tribal member that were 

consummated on the Reservation.  In Montana v. United States, the Supreme Court held that a 

“tribe may regulate, through taxation, licensing, or other means, the activities of nonmembers 

who enter consensual relationships with the tribe or its members, through commercial dealing, 

contracts, leases, or other arrangements.”  450 U.S. at 565-66 (internal citations omitted); see 

also id. at 566 (“agreements or dealings” could constitute a consensual relationship sufficient to 

“subject [non-Indians] to tribal civil jurisdiction”).  Recent cases have affirmed these core 

principles and upheld tribal court jurisdiction over non-Indians.  See Iowa Mut. Ins. Co., 480 

U.S. at 18 (“Tribal authority over the activities of non-Indians on reservation lands is an 

important part of tribal sovereignty.”); Dolgencorp, Inc. v. Miss. Band of Choctaw Indians, 746 

F.3d 167, 173 (5th Cir. 2014) (upholding tribal jurisdiction over non-Indian company that 

employed unpaid Indian interns, which “unquestionably [constituted] a relationship of a 

commercial nature” under Montana (internal quotations omitted)).    

Plaintiffs entered into a consensual commercial relationship with a tribal member as 

contemplated in Montana.  The Loan Agreements—which borrowers represented they reviewed 
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before executing (Ex. A at 6)—put Plaintiffs on notice that they were engaging in commerce 

with a tribal member that would be consummated on the Reservation.  (Id. at 1, 3.)  Cf. Grand 

Canyon Skywalk Dev., LLC v. ‘Sa’ Nyu Wa, Inc., 715 F.3d 1196, 1206 (9th Cir. 2013) (finding 

that a clear contractual relationship favors application of tribal law, and that “the first [Montana] 

exception applies equally whether the contract is with a tribe or its members”); FMC v. 

Shoshone-Bannock Tribes, 905 F.2d 1311, 1315 (9th Cir. 1990) (upholding tribal jurisdiction 

over a non-Indian company operating on tribal land that violated tribal hiring ordinance). 

B. Western Sky Is Treated As A CRST Member For Purposes Of Tribal 
Jurisdiction. 

Mr. Webb, the sole member of Western Sky, is an enrolled member of the CRST, a 

federally recognized Indian tribe.  (Ex. 1 ¶ 3.)  By extension, Western Sky possesses all of Mr. 

Webb’s rights and protections as a tribal member.  The CRST tribal court has made clear that the 

“key to the identity or character of [a] corporation is in its ownership,” and recognized that 

companies owned by individual Indians are “Indian” under tribal law even if they are 

incorporated under state law.  Ex. 3, Cheyenne River Tele. Co. v. Pearman, No. 89-006-A, slip 

op. at 3 (CRST Ct. App. 1990).  This tribal-court interpretation of CRST law defining which 

entities can claim the rights of tribal membership is dispositive.  Significantly, the Supreme 

Court has acknowledged that “the Indian tribes retain their inherent power to determine tribal 

membership” as a fundamental sovereign right.  Montana, 450 U.S. at 564. 

Further, South Dakota, which provided the law under which Western Sky incorporated, 

has recognized that Indian-owned companies incorporated under South Dakota law also enjoy 

the privileges of tribal membership.  See Pourier v. S.D. Dep’t of Revenue, 658 N.W.2d 395 

(S.D. 2003), aff’d in part and vacated in part on other grounds, 674 N.W.2d 314 (2004), cert. 

denied, 541 U.S. 1064 (2004); see also Confederated Tribes of Chehalis Reservation v. Thurston 
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Cnty. Bd. of Equalization, 724 F.3d 1153, 1157 (9th Cir. 2013); Sage v. Sicangu Oyate Ho, Inc., 

473 N.W.2d 480, 483-84 (S.D. 1991).10 

C. Plaintiffs Engaged In On-Reservation Conduct. 

Plaintiffs’ interactions with Western Sky constituted on-Reservation activity.  “A contract 

is made at the time when the last act necessary for its formation is done, and at the place where 

that final act is done.”   Restatement (First) of Contracts § 74 (1932).11  

In this case, the last act of contract formation took place on the Reservation.  Consumers 

electronically signed their Loan Agreements and submitted them via Western Sky’s website for 

final audit review and acceptance by Western Sky.  (Ex. 1 ¶ 5.)  This review and acceptance 

occurred in Western Sky’s offices on the Reservation, and until Western Sky accepted an 

agreement on the Reservation, no contract existed between Western Sky and a prospective 

borrower, and Western Sky was not obligated to fund a loan.  (Id.)  Critically, because the final 

act necessary to consummate each Agreement—Western Sky’s acceptance—occurred on the 

Reservation, the Reservation is the place of contracting.  Cf. DISH Network Serv. L.L.C. v. 

Laducer, 725 F.3d 877, 884 (8th Cir. 2013) (applying state law to determine whether a tort 

occurred on- or off-reservation for the purpose of a similar jurisdictional analysis).  That gives 

the CRST jurisdiction over all disputes over the Loan Agreements.  

Consistent with the principles of inherent tribal sovereignty and self-governance, tribal 

courts are vested with exclusive jurisdiction over civil disputes relating to the on-reservation 
                                                 

10 South Dakota courts address issues of tribal law with frequency and their opinions are 
especially authoritative on such issues.  See, e.g., McGuire v. Aberle, 826 N.W.2d 353 (S.D. 2013); J.L. 
Ward Assocs., Inc. v. Great Plains Tribal Chairmen’s Health Bd., 842 F. Supp. 2d 1163 (D.S.D. 2012). 

11 The CRST courts use “traditional contractual principles,” including the Restatement.  Ex. 4 
White Wolf v. Myers, 34 Indian L. Rep. 6102, 6106 (CRST Ct. App. 2007); Ex. 5, Bank of Hoven v. Long 
Family Land & Cattle Co., 32 Indian L. Rep. 6001, 6004 (CRST Ct. App. 2004) (applying Restatement).  
Wisconsin law as to contract formation is the same as CRST law. See NCR Corp. v. Transport Ins. Co., 
2012 WI App 108, ¶¶ 14-17, 344 Wis. 2d 494, 823 N.W.2d 532 (“Contracting occurs where the last act 
necessary . . . occurred to give the contract binding effect.”) (quotations omitted); Paulson v. Shapiro, 490 
F.3d 1, 7 (7th Cir. 1973) (applying Wisconsin law). 

Case 2:14-cv-00903-WED   Filed 08/06/14   Page 13 of 21   Document 4



 
14 

conduct of tribal members.  Iowa Mut. Ins. Co., 480 U.S. at 14 (“Tribal courts play a vital role in 

tribal self-government.”); see also Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024, 2030 

(2014) (“Indian tribes . . . exercise inherent sovereign authority.” (quotations omitted)).  As the 

Supreme Court explained in Williams v. Lee, tribal courts “exercise broad criminal and civil 

jurisdiction which covers suits by outsiders against Indian defendants.”  358 U.S. 217, 222 

(1959).  Codifying this principle, the CRST Code asserts jurisdiction over the entire Reservation 

and all persons or corporate entities transacting business on the Reservation.  See Ex. 6, CRST 

Code §§ 1-4-1, 1-4-3, & 1-4-5.  The CRST Constitution and By-Laws endow tribal courts with 

exclusive jurisdiction over claims and disputes arising on the Reservation.  See Ex. 7, CRST By-

Laws, Art. V.12  Combined with Plaintiffs’ voluntary commercial interaction with Western Sky, 

the CRST Constitution, By-Laws, and Code leave no question that CRST tribal courts have at 

least a “colorable” claim of jurisdiction over this case. 

Judge Lange’s order in Heldt underscores that conclusion.  Analyzing the same 

contractual language at issue here, Heldt concluded that exhaustion was required unless 

exercising tribal jurisdiction would be “patently violative of express jurisdictional prohibitions.”  

2014 WL 1330924, at *14 (internal quotations omitted).  Under that standard, “[t]ribal courts 

rarely lose the first opportunity to determine jurisdiction because of an express jurisdictional 

prohibition.”  Id. (internal quotations omitted).  Judge Lange held that the defendants in Heldt 

had established a colorable claim that (a) Western Sky is considered a tribal member for purpose 

                                                 
12 The CRST Tribal Council recently affirmed the broad scope of tribal jurisdiction in passing a 

Tribal Resolution stating that “absent Congressional authorization, states have no authority to regulate the 
property or activities of the Tribe or its members on the Reservation, including the business activities of 
enterprises owned by the Tribe or its members.”  See Ex. 8, CRST Tribal Resolution No. 350-2013-CR, at 
2 (Nov. 12, 2013). 

Case 2:14-cv-00903-WED   Filed 08/06/14   Page 14 of 21   Document 4



 
15 

of tribal exhaustion because it is wholly-owned by an enrolled tribal member and operates from 

the Reservation; and (b) the plaintiff consented to tribal court jurisdiction.  Id. at *15.13 

In sum, CashCall has shown that tribal jurisdiction is at least “colorable” here.  Plaintiffs 

cannot demonstrate that “it is ‘plain’ that tribal jurisdiction does not exist.”  Laducer, 725 F.3d at 

883.  CashCall respectfully submits that this Court should dismiss or stay this case pending tribal 

exhaustion.  See Heldt, 2014 WL 1330924, at *14-15.   

III. Alternatively, Plaintiffs’ Claims Should Be Arbitrated. 

In the event that the Court rejects CashCall’s arguments in favor of dismissing the case 

under the Forum-Selection Clause or tribal exhaustion doctrine, CashCall alternatively moves the 

Court to compel arbitration.  Plaintiffs’ Loan Agreements contain a comprehensive Arbitration 

Clause.14  (See pp. 5-6 above.)  The Loan Agreements’ Arbitration Clause fully requires that all 

disputes arising out of  the Agreement be resolved in binding arbitration. 

                                                 
13 In conflict with Heldt, the Northern District of Georgia held that CRST courts do not have 

jurisdiction over Western Sky Loan Agreements.  See Parnell v. W. Sky Fin., LLC (“Parnell I”), No. 4:14-
cv-24-HLM, slip op. at 36-44, 51-52 (N.D. Ga. Apr. 28, 2014), ECF No. 25.  Parnell ignored clear 
Supreme Court and Circuit Court precedent from around the country holding that tribal exhaustion is 
mandatory whenever there is a colorable claim of tribal court jurisdiction.  Notwithstanding that law, 
Parnell decided for itself whether tribal jurisdiction exists in the first instance.  Parnell addressed tribal 
exhaustion only as an afterthought in a single, conclusory footnote, and in doing so wrested from tribal 
courts their established right to determine tribal jurisdiction before federal courts may consider the 
question.  See id. at 44 n.5.  Further, Parnell relied upon a ground for refusing to order tribal exhaustion 
that is not in play here.  The court “decline[d] to consider” whether it should stay the action and require 
tribal exhaustion because the defendants had not “offered to file a tribal court action to determine 
jurisdiction.”  Id.  To whatever extent such an offer is necessary—Parnell cites no legal authority for this 
requirement, and the Heldt defendants made no similar offer—CashCall hereby offers to file an action 
similar to the tribal court action required by Heldt should this Court consider such an order appropriate.  
The more appropriate course, however, is to order Plaintiffs to exhaust their tribal remedies, as required 
by well-established precedent. 

Shortly thereafter, the Parnell court acknowledged that there are substantial grounds to disagree 
with its decision and authorized an interlocutory appeal on the tribal exhaustion issue.  Parnell v. W. Sky 
Fin., LLC (“Parnell II”), No. 4:14-cv-24-HLM, Order at 9 (N.D. Ga. May 29, 2014), ECF No. 36.  
(Without explanation, however, the Eleventh Circuit denied permission to appeal on July 23, 2014.) 

14 The Court may consider material outside the pleadings to decide a motion to dismiss based on 
an arbitration clause.  See Faulkenberg, 637 F.3d at 809-10; Starykowicz, 2014 WL 2514819, at *1 n.1.  

Case 2:14-cv-00903-WED   Filed 08/06/14   Page 15 of 21   Document 4



 
16 

A. The Arbitration Clause Requires Arbitration Of This Entire Case. 

The plain language of the Loan Agreements requires that this case be resolved in 

arbitration.  The Loan Agreements define the “Disputes” subject to mandatory arbitration in the 

“broadest possible” manner, including (but is not limited to): (a) “all claims or demands . . . 

based on any legal or equitable theory (tort, contract, or otherwise)”; and (b) “any claim based 

upon . . . the handling or servicing of [Plaintiffs’] account[s] whether such Dispute is based on a 

tribal, federal or state constitution, statute, ordinance, regulation, or common law.”  (Ex. A at 4.) 

The Arbitration Clause requires arbitration of Plaintiffs’ entire Complaint, which alleges 

that CashCall has violated a “state . . . statute.”  (Id.)  The Seventh Circuit has held that similarly 

broad arbitration clauses referring to “any dispute” between the parties encompass all conflicts 

between the parties.  See Cont’l Cas. Co. v. Am. Nat’l Ins. Co., 417 F.3d 727, 733-34 (7th Cir. 

2005); Int’l Union of Operating Eng’rs, Local Union 103 v. Ind. Constr. Corp., 13 F.3d 253, 254 

(7th Cir. 1994).15 

The Arbitration Clause also applies to claims against CashCall.  The Arbitration Clause 

requires Plaintiffs to arbitrate “any controversy or claim between you and Western Sky or the 

holder or servicer of the Note.”  (Id.)  CashCall is the servicer for Plaintiffs’ loans.  (Ex. 1 ¶ 5.)   

B. The Federal Arbitration Act Requires This Court To Enforce The 
Arbitration Clause. 

Section 2 of the FAA provides that written agreements to arbitrate “shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contract.”  9 U.S.C. § 2.  The central purpose of the FAA “is to ensure that 

private agreements to arbitrate are enforced according to their terms.”  Stolt-Nielsen S.A. v. 

                                                 
15 In addition, the Arbitration Clause requires arbitration of any challenge Plaintiffs may make to 

the Arbitration Clause itself.  The Clause defines the “disputes” subject to mandatory arbitration to 
include any question as to “the validity, enforceability, or scope of . . . the Arbitration agreement.”  (Ex. A 
at 4.)   
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AnimalFeeds Int’l Corp., 559 U.S. 662, 682 (2010) (quotations omitted); see also Allied-Bruce 

Terminix Cos. v. Dobson, 513 U.S. 265, 270 (1995).  The FAA enunciates a “strong federal 

policy in favor of enforcing arbitration agreements.”  Dean Witter Reynolds, Inc. v. Byrd, 470 

U.S. 213, 217 (1985).  “[A]ny doubts concerning the scope of arbitrable issues should be 

resolved in favor of arbitration,” including when “constru[ing] . . . the contract language itself.”  

Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983). 

To meet their burden to show that the Arbitration Clause is unenforceable, Plaintiffs must 

show that a generally applicable contract law defense allows them to avoid their obligation to 

arbitrate.  See Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996).  Applying that 

principle, the Supreme Court has held that the FAA preempts a state law that “prohibits outright 

the arbitration of a particular type of claim” or that is “applied in a fashion that disfavors 

arbitration.”  AT&T Mobility v. Concepcion, 131 S. Ct. 1740, 1747 (2011).   Concepcion applied 

that principle to uphold an arbitration clause with a class action waiver (which the Arbitration 

Clause here contains) in the face of a state law defense that such provisions are unconscionable.  

Id. at 1748.  Under Concepcion, therefore, the FAA preempts the Wisconsin Consumer Finance 

Act (or any other similar Wisconsin law) to the extent it would invalidate the Arbitration Clause 

here because the Act’s provisions do not apply to all contracts.  See Cottonwood Fin., Ltd. v. 

Estes, 2012 WI App 12, ¶¶ 7-13, 339 Wis. 2d 472, 810 N.W.2d 852. 

It is not enough, moreover, for Plaintiffs to allege that their entire Loan Agreements are 

unenforceable.  See Prima Paint Corp. v. Flood & Conklin Mfg Co., 388 U.S. 395, 404 (1967).  

Plaintiffs must show that the Arbitration Clause itself is subject to a valid defense.  See Buckeye 

Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 449 (2006).  Because the Arbitration Clause 

contains a delegation provision giving the arbitrator the authority to decide whether the 

Arbitration Clause is enforceable, Plaintiffs must also show that the delegation provision is 
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invalid.  See Rent-a-Ctr., W., Inc. v. Jackson, 561 U.S. 63, 71 (2010).  Plaintiffs make no attempt 

to meet their burden. 

C. The Entire Case Should Be Dismissed Or, Alternatively, The Court May Stay 
This Case Pending The Seventh Circuit’s Decision in Jackson. 

The FAA directs that trial courts “shall direct the parties to proceed to arbitration on 

issues as to which an arbitration agreement has been signed.”  Dean Witter Reynolds, 470 U.S. at 

218 (Court’s emphasis).  When a party to an arbitration agreement elects to file a lawsuit rather 

than pursue arbitration, that party has refused to arbitrate and the district court should compel 

arbitration.  See 9 U.S.C. § 4.  In addition, when “all of the issues raised in the plaintiffs’ 

complaint[] are arbitrable, retaining jurisdiction and staying the[] action[] will serve no purpose.”  

Tupper v. Bally Total Fitness Holding Corp., 186 F. Supp. 2d 981, 992 (E.D. Wis. 2002).  Under 

those circumstances—also present here—the case should be dismissed.  See id. at 992-93. 

Alternatively, this Court may stay consideration of this motion pending a decision by the 

Seventh Circuit in a similar case.  See Jackson v. Payday Fin., LLC, No. 11 C 9288 (N.D. Ill.) on 

appeal No. 12-2617 (7th Cir. decision pending).  Jackson involves a Western Sky Loan 

Agreement that contains an identical arbitration clause to Plaintiff Walker’s here.  In Jackson, 

the district court initially enforced the arbitration clause, and the plaintiffs appealed.  See Jackson 

v. Payday Fin., LLC, No. 11 C 9288, 2012 WL 2722024, at *2 (N.D. Ill. July 9, 2012).  The 

Seventh Circuit issued a limited remand to determine if the forum designated by the agreement 

was available.  On remand, the district court stated that the arbitral forum was unavailable.  See 

id., Dkt. No. 95.  The Seventh Circuit is currently considering the effect of the district court’s 

finding on the enforceability of the arbitration clause there. 

CashCall disputes the Jackson district court’s remand statement, and will demonstrate to 

this Court that the Jackson court’s statement was incorrect if necessary.  But ultimately it does 
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not matter.  Under Seventh Circuit law, the Arbitration Clause must be enforced even if the 

contractually designated forum were unavailable.  See Green v. U.S. Cash Advance Ill., LLC, 724 

F.3d 787, 792-93 (7th Cir. 2013).  In Green, the Seventh Circuit held that “a reference to an 

unavailable means of arbitration is equivalent to leaving the issue open,” which allows courts to 

“use [FAA] § 5 to supply particulars” by appointing a substitute arbitrator.  Id. at 792.  The 

Seventh Circuit is currently considering how Green applies to the arbitration clause in Jackson.  

See No. 12-2617 (7th Cir. decision pending).   

Depending on the issues the Seventh Circuit resolves in Jackson, its decision may control 

the enforceability of Plaintiff Walker’s Arbitration Clause, which is identical to the Clause at 

issue in Jackson.  In addition, if the Seventh Circuit rules that the arbitration clause in Jackson is 

enforceable, a fortiori this Court would be bound to enforce the Arbitration Clauses of both 

Plaintiffs here.  If the Seventh Circuit refuses to enforce the arbitration clause in Jackson, the 

parties would have to consider how, if at all, that decision affects the enforceability of Plaintiff 

Williams’ Arbitration Clause—which unlike the Jackson clause allows arbitration before the 

AAA or JAMS—based on the holding and reasoning of the Jackson court.   This Court therefore 

may wish to stay this case pending Jackson.  CashCall notes that in two other class actions 

relating to Western Sky loans currently pending in the Northern District of Illinois, the district 

court has stayed or continued each case pending Jackson.  See Kemph v. Reddam, No. 1:13-cv-

06785 (N.D. Ill.); Scherr v. Western Sky Fin., LLC, No. 1:13-cv-01841 (N.D. Ill.).16 

                                                 
16 Parnell refused to enforce the Arbitration Clause there—which provided for arbitration before 

the AAA or JAMS—because it found that the CRST court “would not have subject matter jurisdiction” 
over the case, and that the “failure of the chosen forum” made arbitration unavailable.  Parnell I, slip op. 
at 73.  As discussed above however, under Seventh Circuit law, the failure of the designated forum does 
not void an arbitration clause because under FAA Section 5 a court must appoint a substitute. Green, 724 
F.3d at 792-93.   
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CONCLUSION 

For the foregoing reasons, this Court should (1) dismiss this case under the doctrine of 

forum non conveniens pursuant to the Forum-Selection Clause; (2) dismiss or stay this case 

under the tribal exhaustion doctrine; or (3) compel arbitration and dismiss or stay this case. 

*** 

Dated this 6th day of August, 2014 
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By: s/ Adam E. Witkov   
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