
 

 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

 
 
Eric Williams, Lisa Walker, on behalf of 
themselves and all others similarly situated, 

 
Plaintiffs, 

vs. 

CashCall, Inc. 
 

Defendant. 
 

      Case No. 2:14-CV-00903 

 
      
 

 
REPLY MEMORANDUM OF LAW IN SUPPORT OF CASHCALL, INC.’S RENEWED 

MOTION TO DISMISS OR, ALTERNATIVELY, TO COMPEL ARBITRATION 
 

 Pursuant to the Court’s Order of August 29, 2014 (Dkt. 10), Defendant CashCall, Inc. 

(“CashCall”) submits this reply memorandum in support of its renewed motion to dismiss the 

Class Action Complaint (the “Complaint”) or, alternatively, to compel arbitration.1 

PRELIMINARY STATEMENT 

As CashCall’s opening brief demonstrated, this Court should grant this motion for two 

independent reasons:  (1) the Loan Agreements contain arbitration clauses requiring arbitration 

of this entire dispute; and (2) the Dormant Commerce Clause bars applying Wisconsin law to 

Plaintiffs’ Loan Agreements because the Loan Agreements formed outside of Wisconsin.   

Plaintiffs’ opposition brief fails to counter those two reasons.  As to Mr. Williams’ 

arbitration clause, Plaintiffs rely largely on the Seventh Circuit’s recent decision in Jackson, 

which Plaintiffs incorrectly contend involved the “identical” clause.  (Opp. 2.)   Mr. Williams’ 

                                                 
1 Capitalized terms have the same meaning as in CashCall’s opening brief (Dkt. No. 12), which 
CashCall will cite here as “MTD __.”  This brief will cite Plaintiffs’ opposition brief (Dkt. No. 
16) as “Opp. __.”  “Ex. A” refers to Mr. Williams’ Loan Agreement, which was attached as 
Exhibit A to the Affidavit of Tawny Lawrence, submitted with CashCall’s opening brief.  (See 
Dkt. No. 12-1.)  “Ex. B” refers to Ms. Walker’s Loan Agreement, which was attached as Exhibit 
B to Ms. Lawrence’s affidavit.  (Id.) 
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arbitration clause differs from the Jackson clause in a crucial respect: the Jackson clause 

required the parties to use only the tribal forum that the Seventh Circuit concluded was not 

available.  Mr. Williams’ arbitration clause, by contrast, allows Mr. Williams to chose the AAA 

or JAMS—which both do exist—or any other arbitral organization on which the parties can 

agree, and to use the procedural rules of the chosen organization. Because Mr. Williams’ 

arbitration clause provides him with available, respected arbitration organizations, Jackson 

actually demonstrates that Mr. Williams’ clause must be enforced.  Perhaps recognizing this, 

Plaintiffs mount a series of other attacks on Mr. Williams’ arbitration clause, but those attacks 

ignore both the parties’ delegation of those issues to the arbitrator and binding case law holding 

that those attacks provide no basis to void an arbitration clause.  As to Ms. Walker’s arbitration 

clause—which CashCall agrees is like that in Jackson—Plaintiffs never explain how it makes 

any sense for this Court to adjudicate claims identical to those that the arbitrator will adjudicate 

as to Mr. Williams.  This Court should compel arbitration of Mr. Williams’ claims and stay this 

case pending the outcome of that arbitration if Ms. Walker will not agree to arbitrate her claims 

with Mr. Williams’ before the AAA or JAMS. 

Plaintiffs’ argument that the Dormant Commerce Clause does not preclude applying 

Wisconsin law here also fails.  Plaintiffs simply ignore the only fact relevant to that question—

that the Loan Agreements formed on the Reservation outside of Wisconsin—and point to the fact 

that CashCall sought to enforce Plaintiffs’ loans while Plaintiffs resided in Wisconsin.  Yet the 

Seventh Circuit has squarely held on multiple occasions that enforcing a contract in a jurisdiction 

does not vest that jurisdiction with authority to use its laws to regulate that contract where that 

contract formed outside that jurisdiction.  Because the Dormant Commerce Clause bars the 

application of Wisconsin law to Plaintiffs’ loans, Plaintiffs fail to state a claim. 
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ARGUMENT 

I. Plaintiffs’ Claims Should Be Arbitrated. 

A. Mr. Williams’ Reliance On Jackson Is Misplaced, And His Other Arguments 
Are Meritless.   

As CashCall’s opening brief explained, Mr. Williams’ arbitration clause requires 

arbitration, but allows Mr. Williams to choose (a) a tribal arbitrator; or (b) an arbitrator from the 

AAA or JAMS, or from any other arbitral organization upon which the parties agree.  (MTD 6, 

8-10.)  Plaintiffs respond that this Court cannot enforce this arbitration clause because “the 

Seventh Circuit has expressly rejected the identical contractual clause[.]”  (Opp. 2 (citing 

Jackson v. Payday Fin., LLC, 764 F.3d 765 (7th Cir. 2014)).)  CashCall’s opening brief 

explained why that is not correct: the arbitration clause at issue in Jackson required that 

arbitration occur only before a tribal arbitrator.  (MTD 2, 8-9.)  Thus, the ground on which 

Jackson relied to void the arbitration clause there—that it required an arbitral forum that is not 

available—does not apply to Mr. Williams’ arbitration clause because his clause allows the 

parties to use other, available arbitral fora.   

In Chitoff v. CashCall, Inc., No. 14-cv-60292, 2014 WL 6603987 (S.D. Fla. Nov. 17, 

2014), a federal district court—considering an arbitration clause identical to Mr. Williams’—

enforced that clause despite a challenge based on Jackson and the Eleventh Circuit’s decision to 

invalidate the same clause as Jackson in Inetianbor v. CashCall, Inc., 768 F.3d 1346 (11th Cir. 

2014).  2014 WL 6603987 at *1 n.2.  As Chitoff held, the argument that the alleged 

unavailability of a tribal forum invalidates Mr. Williams’ arbitration clause “fails to 

acknowledge that the agreement only requires that a tribal representative administer arbitration 

except as otherwise provided, and a subsequent portion of the agreement allows for arbitration to 

be administered by the [AAA] or by” JAMS.  Id. at *1 (emphasis in original).  Thus, as Chitoff 
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held, Jackson and Inetianbor have no bearing on the enforceability of Mr. Williams’ arbitration 

clause.   

Plaintiffs’ reliance on case law addressing litigation forum-selection clauses also is 

misplaced. Plaintiffs cite the federal common law standard governing forum-selection clauses 

designating particular courts as the exclusive judicial forum for litigated disputes and argue that 

under that standard, the arbitration clause is unenforceable.  (Opp. 8-9 (citing Atl. Marine Constr. 

Co. v. U.S. Dist. Ct. for W. Dist. of Tex., 134 S. Ct. 568, 581 (2013)).)  There are multiple 

problems with this argument.   

First, the enforceability of Mr. Williams’ arbitration clause is not before this Court.  As 

CashCall’s opening brief explained (MTD 5, 10), Mr. Williams’ arbitration clause contains a 

“delegation provision” providing the arbitrator sole authority to decide any “Dispute” as to “the 

validity, enforceability, or scope of this loan or the Arbitration agreement.”  (Ex. A at 4 

(emphasis added).)  The Supreme Court has held that a party seeking to challenge a delegation 

provision must do so separate and apart from any challenge to the rest of the arbitration clause.  

See Rent-A-Ctr., W., Inc. v. Jackson, 561 U.S. 63, 70-71 (2010).  Rent-A-Center held “as a matter 

of substantive federal arbitration law” that a delegation provision “is simply an additional, 

antecedent agreement” that “is severable from the remainder of the” arbitration agreement. Id. at 

70-71.  Thus, unless a party “challenge[s] the delegation provision specifically, [courts] must 

treat it as valid under [FAA] § 2, and must enforce it under §§ 3 and 4, leaving any challenge to 

the validity of the [arbitration] Agreement as a whole for the arbitrator.”  Id. at 72 (emphasis 

added).  Yet Plaintiffs here fail even to mention, much less challenge, the delegation provision 

specifically.  In this respect, too, this case parallels Rent-A-Center: “Nowhere in his opposition to 

[defendant’s] motion to compel arbitration did [plaintiff] even mention the delegation provision.”  

Id. at 72.  Therefore, this Court must reach the same conclusion here that the Supreme Court 
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reached in Rent-A-Center: this Court should compel arbitration and allow the arbitrator to decide 

the validity or enforceability of Mr. Williams’ arbitration clause. 

Second, Plaintiffs’ reliance upon the common law test for forum-selection clauses that 

designate courts “falters on its initial premise that the Bremen unreasonableness test is applicable 

to arbitration clauses. . . . [T]he enforceability of the arbitration clause . . . is governed 

exclusively by the explicit provisions of the Federal Arbitration Act.”  Sam Reisfeld & Son 

Import Co. v. S.A. Eteco, 530 F.2d 679, 680-81 (5th Cir. 1976) (emphasis added).  The reason for 

that is simple: “federal common law is subject to the paramount authority of Congress.”  City of 

Milwaukee v. Illinois & Michigan, 451 U.S. 304, 313 (1981) (quotation omitted). “The test for 

whether congressional legislation excludes the declaration of federal common law is simply 

whether the statute speaks directly to the question at issue.” Am. Elec. Power Co. v. Connecticut, 

131 S. Ct. 2527, 2537 (2011) (alterations and quotations omitted). “[W]hen Congress has 

provided expressly for some subject, courts should not use principles of federal common law to 

reach different conclusions. . . . [Courts] need not devise federal common law; Congress has laid 

down the law.” Resolution Trust Corp. v. Chapman, 29 F.3d 1120, 1122-23 (7th Cir. 1994), 

overruled on other grounds by Atherton v. FDIC, 519 U.S. 213 (1997).  The Seventh Circuit thus 

has held that the FAA displaces any federal common law authority to the contrary: “When a 

court declares that one or another part of an arbitration clause is ‘integral’ and that the clause is 

therefore unenforceable as a matter of federal common law, it is effectively disagreeing with 

Congress, which provided [in FAA § 5] that a judge can appoint an arbitrator when for ‘any’ 

reason something has gone wrong.”  Green v. U.S. Cash Advance Illinois, LLC, 724 F.3d 787, 

791 (7th Cir. 2013).  In sum, because the FAA provides a statutory rule governing when 

arbitration clauses are enforceable, it displaces any federal common law test as applied to 

arbitration clauses. 
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Third, the forum-selection clause test that Plaintiffs champion is inconsistent with FAA § 

2.  Section 2 requires that an arbitration clause be enforced “save upon such grounds as exist at 

law or in equity for the revocation of any contract.”  9 U.S.C. § 2.  Under that provision, only 

“generally applicable contract defenses . . . may be applied to invalidate arbitration agreements 

without contravening § 2.”  Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996).   The 

forum-selection-clause-only doctrine Plaintiffs invoke is not a “generally applicable” contract 

law defense because it applies only to forum-selection clauses, not to “contracts generally.”  

Perry v. Thomas, 482 U.S. 483, 492 n.9 (1987).  Indeed, every federal court of appeals of which 

we are aware has held that the FAA precludes an attack on an arbitration clause based on 

doctrines that apply only to forum-selection clauses.  See Bradley v. Harris Research, Inc., 275 

F.3d 884, 889-90 (9th Cir. 2001); OPE Int’l LP v. Chet Morrison Contractors, Inc., 258 F.3d 

443, 447 (5th Cir. 2001); KKW Enters., Inc. v. Gloria Jean’s Gourmet Coffees Franchising 

Corp., 184 F.3d 42, 50-51 (1st Cir. 1999); Doctor’s Assocs., Inc. v. Hamilton, 150 F.3d 157, 163 

(2d Cir. 1998).  Because Plaintiffs do not identify any generally applicable contract law defense 

to the arbitration clause—more specifically, to its delegation provision—the FAA precludes their 

arguments. For all of those reasons, the common law forum-selection clause doctrine Plaintiffs 

invoke cannot void Mr. Williams’ arbitration clause. 

Plaintiffs’ remaining arguments against the arbitration clause fare no better. Plaintiffs 

argue that the Court should not enforce that clause because it “would require an arbitrator to 

apply nonexistent tribal law in enforcing the agreement.”  (Opp. 9.)  But tribal law is not 

“nonexistent.”  The CRST maintains a robust set of laws, including a Law and Order Code and a 

version of the Uniform Commercial Code.  For the Court’s convenience, we submit with this 

brief an Appendix containing copies of this CRST law, of which this Court may take judicial 

notice.  See, e.g., N. Cnty. Cmty. Alliance, Inc. v. Salazar, 573 F.3d 738, 746 n.1 (9th Cir. 2009) 

Case 2:14-cv-00903-WED   Filed 12/12/14   Page 6 of 15   Document 20



 

7 

(taking judicial notice of tribal Ordinance); Menendez v. Perishable Distribs., Inc., 763 F.2d 

1374, 1381 n.2 (11th Cir. 1985) (taking judicial notice of foreign law). 

Further, as a treatise authored by a justice of the CRST Court of Appeals makes clear, 

“common law causes of action in such areas as contract and tort law are well recognized” under 

CRST law, “even though they are not specifically enumerated” in CRST statutory law.  Frank 

Pommersheim, South Dakota Tribal Court Handbook 19 (rev. ed. 2006).2  Plaintiffs’ argument 

that CRST law is “nonexistent” thus has no basis. 

In any event, the arbitrator must decide what law ultimately governs Plaintiffs’ loans in 

the first instance, not this Court.  The Supreme Court has squarely held that “the choice-of-law 

question . . . must be decided in the first instance by the arbitrator.” Vimar Seguros Y 

Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528, 541 (1995) (citation omitted).   

Plaintiffs also suggest that the supposed absence under CRST law of “consumer dispute 

rules” renders Mr. Williams’ arbitration clause unenforceable.  (Opp. 9.)  Even assuming that is 

in fact true, it is irrelevant. See Chitoff, 2014 WL 6603987, at *1.  The arbitration clause only 

requires use of the tribal consumer dispute rules if the parties use a tribal forum.  But if the 

parties use the AAA, JAMS, or another arbitral organization, the Loan Agreement states that 

“[t]he arbitration will be governed by the chosen arbitration organization’s rules and procedures 

applicable to consumer disputes, to the extent that those [organizations’] rules and procedures do 

not contradict either the law of the Cheyenne River Sioux Tribe or the express terms of this 

Agreement to Arbitrate.”   (Ex. A at 4.)  The alleged unavailability of tribal consumer dispute 

rules is thus irrelevant. 

Finally, although it is not clear why, Plaintiffs include a lengthy background section to 

their brief based almost exclusively on allegations made by the New Hampshire Banking 

                                                 
2 This Handbook is available at http://ujs.sd.gov/media/docs/IndianLaw%20Handbook.pdf. 

Case 2:14-cv-00903-WED   Filed 12/12/14   Page 7 of 15   Document 20



 

8 

Department.  (Opp. 2-4.)   Their Complaint contains no similar allegations, however, and 

Plaintiffs never explain how those allegations have any relevance to the issues presented in 

CashCall’s motion.  Further, Plaintiffs conveniently omit the fact that the New Hampshire 

regulator’s statements constitute allegations of alleged wrongdoing, not judicial findings to that 

effect.  Those allegations are irrelevant to the issues before this Court.  

B. If Ms. Walker Does Not Agree To Arbitrate Her Claims Before The AAA Or 
JAMS, This Court Should Stay Her Claims Pending Arbitration Of Mr. 
Williams’ Claims. 

 CashCall’s opening brief acknowledged that Jackson bars this Court from enforcing Ms. 

Walker’s arbitration clause, but urged this Court to stay proceedings on Ms. Walker’s claim for 

reasons of judicial economy if she will not agree to arbitration pending the arbitration of Mr. 

Williams’ identical suit.  (MTD 11.)  In the opposition brief, despite her contractual agreement to 

arbitrate (Ex. B at 3-5), “Plaintiff Walker expressly rejects the notion of arbitration,” and 

contends that “[a]llowing both parties to proceed in this lawsuit is a better course of action” to 

staying her claim pending arbitration of Mr. Williams’ claim.  (Opp. 9 (emphasis added).) 

The FAA prohibits this course of action.  “[T]he [FAA] leaves no place for the exercise 

of discretion by a district court, but instead mandates that district courts shall direct the parties to 

proceed to arbitration on issues as to which an arbitration agreement has been signed.” KPMG 

LLP v. Cocchi, 132 S. Ct. 23, 25-26 (2011) (Court’s emphasis). The FAA therefore obligates this 

Court to compel arbitration of Mr. Williams’ claims, not to “[a]llow[] both parties to proceed in 

this lawsuit,” as Plaintiffs suggest.  (Opp. 9.)  Thus, the only way to avoid the waste of resources 

that would attend duplicative adjudication of identical claims—Mr. Williams’ in arbitration, and 

Ms. Walker’s in this Court—is to exercise this Court’s inherent authority to stay proceedings 

when necessary to conserve resources and to stay all proceedings in this Court pending the 
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arbitration of Mr. Williams’ claims.   See Ryan v. Gonzales, 133 S. Ct. 696, 708 (2013) (citing 

Enelow v. N.Y. Life Ins. Co., 293 U.S. 379, 382 (1935)). 

II. Plaintiffs’ Responses Fail To Demonstrate That Wisconsin Law Can Apply To The 
Loan Agreements Under The Dormant Commerce Clause.3 

CashCall’s opening brief demonstrated that because the parties consummated their Loan 

Agreements outside of Wisconsin on the Reservation in South Dakota, the Dormant Commerce 

Clause bars applying Wisconsin law to those loans. (MTD 13-18.)  By its silence, Plaintiffs’ 

opposition brief confirms the validity of that argument:  nowhere do Plaintiffs even argue, much 

less allege in their Complaint, that their Loan Agreements formed in Wisconsin.  Instead, 

Plaintiffs argue only that the Dormant Commerce Clause does not apply because Plaintiffs were 

located in Wisconsin when they took out their loans and CashCall has sought to collect on 

Plaintiffs’ loans while they resided in Wisconsin.  (Opp. 10-12.)  Because those facts are 

irrelevant—the only relevant fact is where the contract formed—Plaintiffs have effectively 

conceded that Wisconsin law does not apply and thus that they have failed to state a claim.   

Plaintiffs argue that they only “seek the application of Wisconsin law on the Defendant’s 

actions within the State of Wisconsin.”  (Opp. 10.)  That some of Western Sky’s or CashCall’s 

conduct may have touched Wisconsin, however, is irrelevant to whether the Dormant Commerce 

Clause bars the application of Wisconsin law.   The key question is where the Loan Agreements 

formed, which Plaintiffs do not dispute occurred on the Reservation in South Dakota.  As the 

Seventh Circuit held in Midwest Title Loans, Inc. v. Mills, Indiana law could not apply to a loan 

agreement entered into by Indiana residents in Illinois even though the defendant sought to 

                                                 
3 Plaintiffs contend that it “does not appear that the Defendant [CashCall] is relying on Rule 
12(b)(6).”  (Opp. 6.)  To the contrary, that is exactly the ground upon which CashCall is relying 
to argue that the Dormant Commerce Clause precludes the application of Wisconsin law here.  
CashCall expressly invoked Rule 12(b)(6) in its opening brief, arguing that “Plaintiffs Fail To 
State A Claim” due to the Dormant Commerce Clause.  (MTD 3 n.2, 13.)  Rule 12(b)(6) 
addresses the argument that a complaint fails to state a claim.  Fed. R. Civ. P. 12(b)(6). 
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enforce the contract in Indiana:  “The contract was, in short, made and executed in Illinois, and 

that is enough to show that the [Indiana statute purporting to authorize regulation of the loan 

agreement] violates the commerce clause.”   593 F.3d 660, 667-69 (7th Cir. 2010) (emphasis 

added).  Similarly, in Dean Foods Co. v. Brancel, the Seventh Circuit held that Wisconsin law 

could not apply to milk purchased pursuant to contracts formed in Illinois, even when entered 

into by Wisconsin purchasers. 187 F.3d 609, 619 (7th Cir. 1999).   

Plaintiffs’ attempts to distinguish Midwest Title Loans and Dean Foods fail.  Plaintiffs 

argue that Midwest Title Loans does not control because (a) the borrower there physically 

entered Illinois to enter into the contract; (b) CashCall “knowingly entered into business 

transactions with” Wisconsin residents; and (c) CashCall sought to enforce the Loan Agreements 

by “remov[ing] funds from the bank account[s] of consumers in Wisconsin, as well as 

participat[ing] in collection actions and court cases in Wisconsin.”  (Opp. 11.)  Midwest Title 

Loans, however, made clear that the fact that “[t]he contract was . . . made and executed in 

Illinois” was “enough to show” that Indiana law could not regulate the loan.   593 F.3d at 669.  

That the borrowers in that case physically entered Illinois was thus not the dispositive question; 

where the contract formed was.  Further, Midwest Title Loans expressly rejected each of the 

other grounds Plaintiffs rely upon:   There, it did not matter that the Illinois lender engaged in 

collection activities in Indiana, advertised in Indiana, registered its security interests in collateral 

with the Indiana Bureau of Motor Vehicles, and even auctioned off repossessed automobiles in 

Indiana. See 593 F.3d at 663, 669.  There is no basis to distinguish the collection activities in 

Midwest Title Loans from those that CashCall allegedly engaged in here.   

As to Dean Foods, Plaintiffs’ response is even weaker:  Plaintiffs argue only that there 

“the contracts specifically enumerated that no ‘meeting of the minds’ would occur until the 

goods passed out of Wisconsin into a foreign jurisdiction.  No such provision appears on the 
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contracts between the parties here.”  (Opp. 11.)  To the contrary, a provision stating exactly that 

appears in Plaintiffs’ Loan Agreements:  Plaintiffs “agree[d] that this Agreement is executed and 

performed solely within the exterior boundaries of the Cheyenne River Indian Reservation, a 

sovereign Native American Tribal Nation” and that their “execution of this Agreement [was] 

made as if [they] were physically present within the exterior boundaries of the Cheyenne River 

Indian Reservation, a sovereign Native American Tribal Nation.”  (Ex. A at 3; Ex. B at 3.)  

Plaintiffs’ agreement is fully enforceable, as contractual parties are allowed to designate 

by contract where their agreement forms even if one of the parties never set foot in the 

designated jurisdiction.  For example, in Polar Manufacturing Corp. v. Michael Weinig, Inc., 

994 F. Supp. 1012, 1014 (E.D. Wis. 1998), the district court enforced a clause stating that the 

contract was governed by North Carolina law “exactly as if all of the parties were all commercial 

entities located within said jurisdiction” even though one party—a Wisconsin entity—never 

entered North Carolina.  Similarly, the court in DeJohn v. The .TV Corp., enforced a contractual 

agreement nearly identical to Plaintiffs’ here.  245 F. Supp. 2d 913 (N.D. Ill. 2003).  The contract 

provided that the “rights and obligations and all actions contemplated by [the Agreement] shall 

be governed by the laws of the United States of America and the State of New York, as if the 

Agreement was a contract wholly entered into and wholly performed within the State of New 

York.” Id. at 916 n.3 (emphasis added). The plaintiff there never entered the State of New York, 

having accepted the contract—like Plaintiffs here—over the internet. The court nonetheless 

enforced the clause, demonstrating that parties who are physically located in different 

jurisdictions may agree to form the contract as if both parties were physically present in a single 

jurisdiction. See id. at 921. That is what the parties did here. See also Bolger v. Nautica 

International, Inc., 861 N.E.2d 666, 668, 672 (Ill. App. 2007) (dismissing case on personal 

jurisdiction grounds due to a contractual provision stating that “[t]his agreement shall be deemed 
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executed in Miami–Dade County, Florida” despite the fact that one of the parties was physically 

in Illinois when the contract was executed); Infomax Office Sys., Inc. v. MBO Binder & Co. of 

Am., 976 F. Supp. 1247, 1249 (S.D. Iowa 1997) (enforcing clause providing that the contract 

“shall be deemed to have been entered into” in Illinois, even though franchisee was in Iowa).  

Under Midwest Title Loans and Dean Foods, therefore, the Dormant Commerce Clause bars 

applying Wisconsin law to Plaintiffs’ loans by virtue of the parties’ agreement that the Loan 

Agreements formed outside Wisconsin.   

In sum, Plaintiffs are simply wrong to argue that the mere fact that they took out the loans 

while residing in Wisconsin or that CashCall sought to collect on those loans while Plaintiffs 

remained in Wisconsin is enough to vest Wisconsin with authority to regulate the loans.  As the 

court held in Eric M. Berman, P.C. v. City of New York, “the in-state presence of one party to the 

transaction cannot be used as justification to regulate the other party . . . nor, critically to this 

case, can the in-state performance of a counterparty be used to regulate the other party.”  895 F. 

Supp. 2d 453, 483 (E.D.N.Y. 2012) (citations omitted).   

Indeed, the Supreme Court has squarely held that, under the Dormant Commerce Clause, 

a state cannot tax a transaction that one of its residents entered into in another state, even where 

the resident enters into the transaction entirely while physically present in his home jurisdiction.  

In Quill Corp. v. North Dakota, 504 U.S. 298, 302-03 (1992), North Dakota buyers ordered 

products by mail from sellers who had no presence in North Dakota. North Dakota sought to 

require the sellers to pay a use tax, but the Supreme Court held that the state’s actions violated 

the Dormant Commerce Clause, even though there was no doubt that the consumers were located 

in North Dakota when they mailed their orders. Id. at 317-19.  Like the attempt to apply North 

Dakota’s tax law to the sellers in Quill, Plaintiffs here try to apply Wisconsin law to lenders and 

loan servicers operating outside Wisconsin.  This they may not do.  As Justice Scalia noted in his 
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concurrence, “[i]t is difficult to discern any principled basis for distinguishing between 

jurisdiction to regulate and jurisdiction to tax.”  Id. at 333 (Scalia, J., concurring). 

The text of the Wisconsin statutes that Plaintiffs have invoked further confirms that the 

Loan Agreements are not subject to those statutes.  Plaintiffs sue under Wis. Stat. 138.09(9)(b), 

which states that “[n]o loan made under this section, for which a greater rate or amount of 

interest, than is allowed by this section, has been contracted for or received, wherever made, 

shall be enforced in this state, and every person in any wise participating therein in this state 

shall be subject to this section.”  The statute Plaintiffs invoke thus only applies against those 

“persons” who are physically present “in this state” who make or seek to enforce a loan 

agreement in excess of certain rates.  Yet Plaintiffs’ Complaint acknowledges that CashCall 

operates from California (Compl. ¶ 6) and does not allege that any CashCall personnel undertook 

to enforce Plaintiffs’ loan from an office physically present in Wisconsin.  Wisconsin has thus 

sought to respect the limits of its authority under the Dormant Commerce Clause by limiting its 

licensed lending statute to those that operate within the state. Neither Wisconsin statutory law 

nor the Dormant Commerce Clause permits this Court to apply that statute to CashCall.   

III. The Complaint Should Be Dismissed Under The Forum-Selection Clause And The 
Tribal Exhaustion Doctrine (For Preservation Only). 

CashCall rests on the arguments in its opening brief as to the enforceability of the Forum-

Selection Clause and the tribal exhaustion doctrine, which CashCall made for preservation 

purposes only.4   

CONCLUSION 

For the foregoing reasons, CashCall moves the Court to (1) compel arbitration and stay 

this case; (2) dismiss Plaintiffs’ claims under Rule 12(b)(6) because the Dormant Commerce 

                                                 
4 Finally, Plaintiffs address personal jurisdiction.  (Opp. 5-6.)  CashCall has not moved to 
dismiss on that basis and therefore does not address this argument. 
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Clause bars applying Wisconsin law here; or (3) dismiss or stay this case under the Forum-

Selection Clause and the tribal exhaustion doctrine. 

*** 

Dated this 12th day of December, 2014 MICHAEL BEST & FRIEDRICH LLP 

By: s/ Adam E. Witkov   
John A. Busch, SBN 1016970 
jabusch@michaelbest.com  
Paul F. Linn, SBN 1009685 
pflinn@michaelbest.com  
Adam E. Witkov, SBN 1066529 
aewitkov@michaelbest.com  
100 East Wisconsin Avenue, Ste. 3300 
Milwaukee, WI  53202-4108 
Tel: 414-271-6560 
Fax: 414-277-0656 
 
JENNER & BLOCK LLP  
Brian J. Fischer  
919 Third Avenue  
New York, NY 10022-3908  
Tel.: 212-891-1629  
Fax: 212-891-1699  
E-mail: bfischer@jenner.com  
 
Counsel for Defendant CashCall, Inc. 
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