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INTRODUCTION 

Plaintiff Northern Arapaho Tribe, in addition to functions typically performed by 

governments generally, runs several commercial enterprises, such as a casino, which employ more 

than 650 individuals, both Indian and non-Indian. Because Plaintiff is an employer with more than 50 

full-time employees, it is subject to the Affordable Care Act’s employer shared responsibility 

provision, 26 U.S.C. § 4980H. Congress enacted this provision to help preserve the role of employers 

providing health coverage for workers and their families; to the extent a large employer fails to 

provide adequate health coverage to its employees so that an employee qualifies for and receives a 

premium tax credit from the government, the employer must pay a tax to offset the cost to the 

government. Plaintiff, like all applicable large employers (including Federal, State, and local 

governments), is subject to a tax under specific circumstances if it does not offer affordable, 

minimum-value coverage to its full-time employees and their dependents. Id.   

Plaintiff claims, however, that Section 4980H does not apply to it, and certain agency 

regulations unlawfully treat Indian tribes as applicable large employers. Plaintiff is mistaken. Its 

central argument in this lawsuit—that Indian tribes acting as employers are not subject to Section 

4980H because they are not explicitly named therein—is contrary to the statute and precedent. 

Plaintiff’s remaining arguments likewise miss the mark. The ACA applies to all large employers, and 

thus the challenged regulations are not contrary to the statute, as Plaintiff contends.   

For these and other reasons, this Court should deny Plaintiff’s motion for preliminary 

injunction. As a threshold matter, this Court lacks jurisdiction over this lawsuit, which is barred by 

the Anti-Injunction Act. Plaintiff, moreover, waived the arguments it seeks to litigate now by failing 

to raise them in notice-and-comment rulemaking. Plaintiff’s claims also fail on the merits, as the 

statute and precedents make clear, and Plaintiff has not met the other requirements for relief here.       

BACKGROUND 

I. The Affordable Care Act 

Congress enacted the Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 

Stat. 119 (2010), as amended by Health Care and Education Reconciliation Act of 2010, Pub. L. No. 

111-152 (“Affordable Care Act” or “ACA”), to address a crisis in the national health care market, 
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namely, the absence of affordable, universally available health coverage. Plaintiff’s motion focuses 

on four aspects of the Act: (A) the minimum essential coverage provision, which requires most 

individuals—although not members of Indian tribes—either to maintain qualifying coverage or pay a 

penalty; (B) federal premium tax credits and cost-sharing reductions, which make insurance on the 

Exchanges more affordable; (C) the employer shared responsibility provision; and (D) the 

reauthorization of the Indian Heath Care Improvement Act (IHCIA). 

A. Minimum Essential Coverage Provision (26 U.S.C. § 5000A) 

The minimum essential coverage provision requires an “applicable individual” to either 

maintain “minimum essential coverage,” have an exemption from the coverage requirement, or pay a 

penalty. 26 U.S.C. § 5000A; see Nat’l Fed’n of Indep. Bus. v. Sebelius (“NFIB”), 132 S. Ct. 2566 

(2012). An “applicable individual” means any individual except one who qualifies for a religious 

exemption, is not lawfully present, or is incarcerated. 26 U.S.C. § 5000A(d). “[M]inimum essential 

coverage” means health coverage under any of the following: government sponsored programs (e.g., 

Medicare), an eligible employer-sponsored plan, a health plan offered in the individual market within 

a State, a grandfathered plan, and other coverage recognized by the agencies, id. § 5000A(f)(1), but 

does not include services furnished by the Indian Health Service (IHS). As relevant here, an “eligible 

employer-sponsored plan” means, with respect to an employee, a group health plan or health 

insurance coverage offered by an employer to an employee which is a governmental plan (e.g. 

TriCare), any other plan or coverage offered in the small or large group market within a State, or a 

grandfathered plan offered in the group market. Id. § 5000A(f)(2).  

The ACA contains five explicit exemptions from the Section 5000A penalty. No penalty is 

imposed upon applicable individuals: who cannot afford coverage; with income below the tax filing 

threshold; who are members of an Indian tribe; who have short coverage gaps; or who suffer a 

hardship. See id. § 5000A(e)(1-5). Thus, as relevant here, members of Indian tribes are applicable 

individuals but are explicitly exempted from the Section 5000A penalty. Id. §§ 5000A(d)(1), (e)(3).  

B. Exchanges, Premium Tax Credits, and Cost-Sharing Reductions 
 

2 
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1. Health Insurance Exchanges 

For the individual and small-group markets, Congress provided for the establishment of health 

insurance Exchanges, which allow qualified individuals and qualified small employers to use the 

leverage of collective buying power to obtain health plans. 42 U.S.C. §§ 18031-18044. Among other 

functions, the Exchanges certify the qualified health plans offered on the Exchanges; determine the 

eligibility of individuals to enroll in these plans; determine the eligibility of individuals for advance 

payments of the Act’s premium tax credits and cost-sharing reductions (discussed below); and certify 

that individuals are exempt from the Section 5000A penalty (discussed above). Id. § 18031(d)(4). 

Exchanges also report information to the Internal Revenue Service (IRS) to determine whether 

participants are eligible for premium tax credits and to reconcile the amount of any credit against any 

advance payments of the credit made directly to a participant’s insurance issuer. 26 U.S.C. 

§ 36B(f)(3). Each plan offered through an Exchange must provide coverage of essential health 

benefits. 42 U.S.C. § 18021(a)(1)(B). Exchanges may also offer “catastrophic” plans. Id. § 18022(e). 

2. Premium Tax Credits and Cost-Sharing Reductions  

Congress also enacted new premium tax credits and cost-sharing reductions in order to make 

health insurance on the Exchanges more affordable for certain low- and middle-income individuals.  

The Act establishes federal premium tax credits to assist eligible individuals (“applicable 

taxpayer[s]”) to purchase insurance through the new Exchanges. 26 U.S.C. § 36B. An “applicable 

taxpayer” means with respect to a taxable year, a taxpayer whose household income for the taxable 

year equals or exceeds 100% but does not exceed 400 % of the federal poverty level for a family of 

the size involved. Id. § 36B(c)(1). These tax credits, which are advanceable and fully refundable such 

that individuals with little or no income tax liability can still benefit, are designed to help make health 

insurance affordable by reducing a taxpayer’s net cost of insurance. See 42 U.S.C. § 18082.  

For eligible individuals (“eligible insured[s]”), the Act also provides for federal payments to 

insurers to help cover those individuals’ cost-sharing expenses for insurance obtained on an 

Exchange. Id. § 18071(c)(2); 45 C.F.R. § 155.305(g). An “eligible insured” means an individual who 

enrolls in a qualified health plan at the silver level of coverage in the individual market offered on an 

3 
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Exchange and whose household income exceeds 100% but does not exceed 400% of the federal 

poverty level. 42 U.S.C. § 18071(b). The ACA also treats as an “eligible insured” an “Indian” 

enrolled in a qualified health plan in the individual market on an Exchange whose household income 

is not greater than 300% of the federal poverty level. Id. § 18071(d).  

The ACA imposes certain conditions on eligibility for the premium tax credit. See, e.g., 26 

U.S.C. §§ 36B(c)(1)(C) (married taxpayer must file a joint return), 36B(c)(1)(D) (cannot be claimed 

as tax dependent), 36B(e) (person must be lawfully present in the United States). As relevant here, an 

eligible individual generally may not receive a premium tax credit or cost-sharing reductions if he/she 

is eligible for any other form of coverage that qualifies as “minimum essential coverage” and meets 

certain other affordability and coverage requirements under the ACA. Id. § 36B(c)(2)(B); 42 U.S.C. 

§ 18071(f)(2) (no cost-sharing reduction allowed if not a “coverage month” for the premium tax 

credit). As noted, employer-sponsored coverage generally constitutes minimum essential coverage. 

Section 36B permits an employee who is eligible for, but does not enroll in, such coverage to receive 

the premium tax credit and cost-sharing reductions, but only if the employer-sponsored plan is not 

“affordable,” meaning that the employee would pay more than 9.56%1 of his household income for 

self-only coverage, or if that plan does not offer “minimum value,” meaning that it fails to cover at 

least 60% of the total allowed costs of benefits under the plan. 26 U.S.C. § 36B(c)(2)(C). 

As noted, the ACA provides for cost-sharing reductions for certain low and middle-income 

Indians, but Congress also provided that such Indians are otherwise treated as an “eligible insured.” 

42 U.S.C. § 18071(d). Like any eligible insured, therefore, an Indian individual may receive a cost-

sharing reduction only if she/he is eligible to receive a premium tax credit. Id. § 18071(f)(2). As 

explained, a premium tax credit is not allowed if an individual is offered employer-sponsored 

coverage that is “affordable” and offers “minimum value.” 26 U.S.C. § 36B(c)(2)(B)(i); infra n.22.   

1 See 26 U.S.C. § 36B(c)(2)(C)(iv) (indexing provision); Rev. Proc. 2014-37 (indexing adjustment for 2015). 
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C. Employer Shared Responsibility Provision (26 U.S.C. § 4980H) 

The ACA prescribes a tax for large employers (“applicable large employer[s]”) that do not 

offer affordable, minimum-value coverage to their full-time employees and their dependents. 26 

U.S.C. § 4980H. Congress enacted this provision to help preserve the role of such employers in 

providing health coverage for workers and their families; to the extent a large employer fails to 

provide adequate health coverage to its employees so that the employee qualifies for and receives the 

premium tax credit, the employer is assessed a tax to offset the cost to the federal government of 

providing the premium tax credit and cost-sharing reductions. 

An “applicable large employer” means an employer who employed an average of at least 50 

full-time employees on business days during the preceding calendar year. Id. § 4980H(c)(2). All such 

employers are subject to Section 4980H, including governments. Id.; see also, e.g., id. § 6056(e) 

(reporting requirements related to Section 4980H addressing “any applicable large employer which is 

a governmental unit or any agency or instrumentality thereof”); id. § 6055(d) (similar).2 

Under Section 4980H, an applicable large employer that does not offer health coverage to its 

full-time employees and their dependents will be subject to a “tax,” id. § 4980H(a); see also id. § 

4980H(c)(7), if one or more of its full-time employees “has been certified to the employer under [42 

U.S.C. § 18081] as having enrolled for such month in a qualified health plan with respect to which an 

applicable premium tax credit or cost-sharing reduction is allowed or paid with respect to the 

employee.” 26 U.S.C. § 4980H(a)(2); see also id. § 4980H(b)(1) (same condition for assessment 

against applicable large employer that offers coverage to its full-time employees and their 

dependents, where one or more employees qualify for premium tax credits or cost-sharing 

reductions). As noted above, an employee who is eligible for employer-sponsored health coverage is 

eligible to receive the premium tax credit (and thus the cost-sharing reduction) only if the coverage 

2 See also, e.g., Notice of Proposed Rulemaking (“NPRM”), Shared Responsibility for Employers Regarding 
Health Coverage, 78 Fed. Reg. 218, 221 (Jan. 2, 2013); IRS, Questions and Answers on Employer Shared Responsibility 
Provisions Under the Affordable Care Act (“IRS Q&A on Employer Shared Responsibility Provisions”) at Nos. 7, 8, 11, 
http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-Employer-Shared-Responsibility-
Provisions-Under-the-Affordable-Care-Act#Liability (last visited Jan. 22, 2015); 
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offered by the employer fails to meet certain standards and therefore does not constitute affordable, 

minimum-value coverage. See id. § 36B(c)(2)(C); 42 U.S.C. § 18071(f)(2).  

The ACA also requires applicable large employers to report to the government on the health 

coverage they offer to their full-time employees. See 26 U.S.C. § 6056. These reporting requirements 

include a provision addressing coverage provided by governmental units. Id. § 6056(e) (“In the case 

of any applicable large employer which is a governmental unit or any agency or instrumentality 

thereof, the person appropriately designated for purposes of this section shall make the returns and 

statements required by this section.”); 26 C.F.R. § 301.6056-1(k).3 

Section 4980H became effective in 2015, see IRS Notice 2013-45, but liability for the large 

employer tax will not be assessed, nor will the tax be collected, during the 2015 calendar year.4 

D. Indian Health Care Improvement Act (25 U.S.C. § 1601 et seq.) 

The IHCIA, 25 U.S.C. § 1601 et seq., which concerns the provision of health care to 

American Indians and Alaska Natives, was reauthorized as part of the ACA. Unlike the ACA 

provisions described supra, the IHCIA supports the principal mission of the IHS to provide health 

care to American Indians and Alaska Natives throughout the United States.5 See Lincoln v. Vigil, 508 

U.S. 182, 185 (1993). The reauthorization of the IHCIA did not enact, amend, or even address any of 

the ACA provisions at issue in this case. 

II. The Regulations Challenged By Plaintiff 

Plaintiff seeks to preliminarily enjoin (and its suit generally challenges) three final regulations 

promulgated by the IRS after notice and comment. See Pl.’s Opening Br. in Supp. of its Mot. for 

3 See also Final Rule, Information Reporting by Applicable Large Employers on Health Insurance Coverage 
Offered Under Employer-Sponsored Plans, 79 Fed. Reg. 13,231, 13,232-33 (Mar. 10, 2014). 

4 See IRS Q&A on Employer Shared Responsibility Provisions at Nos. 27-28 (explaining when and how IRS 
will contact employers to inform them of potential Section 4980H tax liability and provide them an opportunity to 
respond before any tax is assessed or notice and demand for payment is made); Final Rule, Shared Responsibility for 
Employers Regarding Health Coverage, 79 Fed. Reg. 8,544, 8,566 (Feb. 12, 2014) 

5 In carrying out that mission, IHS operates under two primary authorizing statutes: (1) the Snyder Act, which 
authorizes IHS to expend such moneys as Congress may from time to time appropriate for the conservation of the health 
of Indians, see 25 U.S.C. § 13 (Bureau of Indian Affairs (BIA) will expend funds as appropriated for, inter alia, the 
conservation of health of Indians); 42 U.S.C. § 2001(a) (transferring responsibility for Indian health care from BIA to 
IHS); and (2) the IHCIA, which establishes numerous programs to address particular health issues, such as alcohol and 
substance abuse and diabetes, which IHS administers, see 25 U.S.C. § 1661(c)(3)(A).  
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Prelim. Inj. (“Pl.’s Br.”) 6-7, Dec. 31, 2014, ECF No. 9; Compl. ¶¶ 34-38, 57, Dec. 8, 2014, ECF No. 

1. The first, 26 C.F.R. § 54.4980H-1, was promulgated as part of the IRS’s rulemaking regarding 

Section 4980H. In that rulemaking, which lasted over a year and concluded in February 2014, the IRS 

proposed and finalized the definition of “government entity” to include Indian tribal governments and 

“applicable large employer” to mirror the ACA definition. 78 Fed. Reg. at 221, 240-41; 79 Fed. Reg. 

at 8,580, 8,578-79. The second provision, 26 C.F.R. § 301.6056-1, was promulgated in the IRS’s 

rulemaking on reporting requirements for applicable large employers in 26 U.S.C. § 6056, enacted by 

the ACA; that regulation defines “governmental unit” similarly to the earlier definition of 

“government entity.” Id. § 301.6056-1(b)(7).6 The third provision, 26 C.F.R. § 1.6055-1, was 

promulgated in the IRS’s rulemaking on reporting requirements for providers of minimum essential 

coverage in 26 U.S.C. § 6055, also enacted by the ACA; the regulation defines “governmental unit” 

similarly to the above. Id. § 1.6055-1(b)(5).7 These latter two rulemakings concluded in March 2014. 

III. Plaintiff’s Allegations and Procedural History 

Plaintiff is a federally recognized Indian Tribe of the Wind River Indian Reservation, 

Wyoming. Compl. ¶ 5. In addition to performing functions typical of governments generally, Plaintiff 

operates several economic enterprises, including a casino, convenience store, smoke shop, gas 

station, grocery store, embroidery business, and industrial laundry service. Decl. James E. Conrad 

(“Conrad Decl.”) ¶ 1, Dec. 31, 2014, ECF 9-2. In these enterprises, Plaintiff employs roughly 650 

people, about 82% of whom are Native American. Id. ¶ 2. Plaintiff also employs about 270 additional 

employees working in government programs or other enterprises of the Tribe. Id. ¶ 4. 

When the Wyoming ACA Exchange became available, Plaintiff helped its tribal members 

enroll in health coverage for 2014 through the Exchange. Id. ¶ 7. Plaintiff has “pa[id] about 80 

percent of the cost of the insurance premium, up to certain limits, for individual, spouse, family or 

dependent coverage.” Id. ¶ 8. Plaintiff alleges that in 2014 some of its employees were eligible for the 

6 See NPRM, Information Reporting by Applicable Large Employers on Health Insurance Coverage Offered 
Under Employer-Sponsored Plans, 78 Fed. Reg. 54,996 (Sept. 9, 2013); Final Rule, 79 Fed. Reg. 13,231. 

7 See NPRM, Information Reporting of Minimum Essential Coverage, 78 Fed. Reg. 54,986 (Sept. 9, 2013); Final 
Rule, Information Reporting of Minimum Essential Coverage, 79 Fed. Reg. 13,220 (Mar. 10, 2014). 
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ACA’s premium tax credit and cost-sharing reductions on the Exchange. Compl. ¶¶ 18-20. Plaintiff 

reports that about 255 employees are enrolled in policies through the Exchange. Conrad Decl. ¶ 7.   

Plaintiff alleges that when Section 4980H takes effect on January 1, 2015, and Plaintiff offers 

coverage sufficient to avoid the large employer tax, its employees no longer will be eligible for the 

ACA premium tax credit and cost-sharing reductions. Compl. ¶ 33. Plaintiff alleges that the health 

coverage it would offer as an employer would be more expensive and of lower quality than that 

available on the Exchange. Id. ¶ 43. Because Indians are exempt from the Section 5000A penalty, 

Plaintiff reasons that some Tribal member employees will choose not to obtain any health insurance 

coverage if they cannot obtain subsidized coverage on the Exchange. Id. ¶¶ 45-46. Plaintiff notes that 

if it offered coverage, its insurance expenses would fall. Pl.’s. Br. 2, n.2. 

Plaintiff filed suit on December 8, 2014, and its motion for a preliminary injunction on 

December 31. In its motion, Plaintiff asks the Court to enjoin Defendants from enforcing Section 

4980H against Plaintiff, and to continue to make the premium tax credit and cost-sharing reductions 

available to its employees on the Exchange.  Pl.’s. Mot. for Prelim. Inj. 2, Dec. 31, 2014, ECF No. 8.  

STANDARD OF REVIEW 

A preliminary injunction is an “extraordinary and drastic remedy.” Munaf v. Geren, 553 U.S. 

674, 689-90 (2008) (quotations omitted). The movant “must establish that he is likely to succeed on 

the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the 

balance of equities tips in his favor, and that an injunction is in the public interest.” Winter v. Natural 

Res. Def. Council, Inc., 555 U.S. 7, 20 (2008); see Diocese of Cheyenne v. Sebelius, 21 F. Supp. 3d 

1215, 1220-21 (D. Wyo. 2014) (Skavdahl, J.). A preliminary injunction is “never awarded as of 

right,” Winter, 555 U.S. at 24, but only when “the movant’s right to relief is clear and unequivocal.” 

Heideman v. S. Salt Lake City, 348 F.3d 1182, 1188 (10th Cir. 2003) (quotations omitted).8   

8 The modified standard cited by Plaintiff, Pl.’s Br. 8-9, does not apply where, as here, the movant seeks “to stay 
governmental action taken in the public interest pursuant to a statutory or regulatory scheme.” Heideman, 348 F.3d at 
1189. Courts “presume that all governmental action pursuant to a statutory scheme is ‘taken in the public interest.’” Aid 
for Women v. Foulston, 441 F.3d 1101, 1115 n.15 (10th Cir. 2006) (declining to apply modified standard, per Heideman). 
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ARGUMENT 

I. PLAINTIFF HAS NOT SHOWN A LIKELIHOOD OF SUCCESS ON THE MERITS 

Plaintiff is unlikely to succeed on the merits for several independent reasons: This Court lacks 

jurisdiction because of the Anti-Injunction Act; Plaintiff’s arguments are waived; and the challenged 

regulations are consistent with the ACA, as the statute and case law make clear.  

A. The Anti-Injunction Act Bars This Lawsuit  

The Anti-Injunction Act (AIA) provides, with statutory exceptions inapplicable here, that “no 

suit for the purpose of restraining the assessment or collection of any tax shall be maintained in any 

court by any person, whether or not such person is the person against whom such tax was assessed.” 

26 U.S.C. § 7421(a). “This statute protects the Government’s ability to collect a consistent stream of 

revenue, by barring litigation to enjoin or otherwise obstruct the collection of taxes.” NFIB, 132 S. 

Ct. at 2582. “Because of the [AIA], taxes can ordinarily be challenged only after they are paid, by 

suing for a refund.” Id. at 2582 (citing Enochs v. Williams Packing & Navigation Co., 370 U.S. 1, 7–

8 (1962)); see also Bob Jones Univ. v. Simon, 416 U.S. 725, 736 (1974). “Indians and tribes are 

subject to the same refund rules.” Cohen’s Handbook of Federal Indian Law § 8.02[4] & n.156, at 14 

(Nell Jessup Newton ed., 2012) [hereinafter, Cohen’s Handbook] (collecting cases). The AIA divests 

a court of subject-matter jurisdiction. See Williams Packing, 370 U.S. at 5.9   

In NFIB, the Supreme Court held that the AIA did not bar that pre-enforcement challenge to 

Section 5000A. In so ruling, the Court relied on the “text of the pertinent statutes.” NFIB, 132 S. Ct. 

at 2582. The Court stressed that the AIA “applies to suits ‘for the purpose of restraining the 

assessment or collection of any tax.’” Id. (quoting 26 U.S.C. § 7421(a)). “Congress, however, chose 

to describe the ‘[s]hared responsibility payment’ imposed on those who forgo health insurance not as 

a ‘tax,’ but as a ‘penalty.’” Id. at 2583 (quoting 26 U.S.C. §§ 5000A(b), (g)(2)). The Court reasoned 

that “Congress’s decision to label this exaction a ‘penalty’ rather than a ‘tax’ is significant because 

the Affordable Care Act describes many other exactions it creates as ‘taxes.’” Id. (citation omitted). 

9 The Declaratory Judgment Act (DJA) also excepts from its coverage suits for declaratory relief “with respect to 
Federal taxes.” 28 U.S.C. § 2201(a). The DJA’s tax exception “is at least as broad as the Anti-Injunction Act.” Bob Jones 
Univ., 416 U.S. at 732-33 & n.7. 
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“Where Congress uses certain language in one part of a statute and different language in another, it is 

generally presumed that Congress acts intentionally.” Id. (citation omitted). 

Here, Plaintiff seeks to restrain the assessment and collection of the tax required by Section 

4980H. See Compl. 16.B; Pl.’s Mot. 2.10 Unlike Section 5000A, Section 4980H repeatedly uses the 

term “tax” to describe the amount that a large employer will owe Treasury under the conditions 

described in the statute. See, e.g., 26 U.S.C. §§  4980H(b)(2) (capping the “aggregate amount of tax” 

that an employer may owe), 4980H(c)(7) (providing that the “tax imposed by” Section 4980H is 

“nondeductible”), 4980H(c)(7) (cross-referencing 26 U.S.C. § 275(a)(6), which provides that no tax 

deduction is allowed for “[t]axes imposed by chapters 41, 42, 43, 44, 45, 46, and 54”); see also id. 

§ 275(a)(6) (providing that the “tax” imposed by Section 4980H is nondeductible because it is one of 

the “[t]axes imposed by” chapter 43.). And the same assessment is described as a tax elsewhere in the 

ACA. See 42 U.S.C. § 18081(f)(2)(A) (“The Secretary [of HHS] shall establish a separate appeals 

process for employers who are notified under subsection (e)(4)(C) that the employer may be liable for 

a tax imposed by section 4980H of Title 26[.]”). 

Accordingly, the court in Halbig v. Sebelius (a challenge to the applicability of Section 36B 

premium tax credits and therefore assessment of the Section 4980H tax in states with federally-

facilitated Exchanges) dismissed the employer-plaintiffs’ claims as barred by the AIA, see 27 F. 

Supp. 3d 1 (D.D.C. 2014), a ruling they did not challenge before the D.C. Circuit. The Halbig court 

correctly declined to follow Liberty University, Inc. v. Lew, 733 F.3d 72, 86-89 (4th Cir. 2013), 

which ruled that the use of the word “tax” in Section 4980H is insufficient to implicate the AIA. The 

Fourth Circuit read “the term ‘assessable payment’ as nullifying the effect of the word ‘tax.’” Halbig, 

27 F. Supp. 3d at 14. “[H]owever, the natural conclusion to draw from Congress’s interchangeable 

use of the terms ‘assessable payment’ and ‘tax’ in Section 4980H is simply that Congress saw no 

10 However a plaintiff describes its complaint, if the relief that it seeks “would necessarily preclude” the Treasury 
from assessing or collecting a tax, the AIA applies. Bob Jones Univ., 416 U.S. at 732; Wyo. Trucking Ass’n, Inc. v. 
Bentsen, 82 F.3d 930, 933 (10th Cir. 1996) (“Of course, plaintiffs’ decision to characterize their claim as a non-tax suit 
does not necessarily make it so. Of critical importance to this Court is the fact that the relief sought by the plaintiffs would 
have the immediate effect of restraining the collection of a tax in direct contradiction to the Anti-Injunction Act.”). 

10 
 

                                                 

Case 2:14-cv-00247-SWS   Document 13   Filed 01/22/15   Page 13 of 29



distinction between the two terms.” Id. The “term ‘tax’ as used in 26 U.S.C. § 7421(a), the Anti-

Injunction statute,” has “the same meaning as the term ‘tax’ as used elsewhere in the Internal 

Revenue Code, including Section 4980H.” Id. at 15 (citing Powerex Corp. v. Reliant Energy Servs., 

Inc., 551 U.S. 224, 232 (2007) (noting “standard principle of statutory construction . . . that identical 

words and phrases within the same statute should normally be given the same meaning”)). 

“Nor does it seem anomalous that Congress would have intended to allow pre-enforcement 

challenges by individuals [to Section 5000A] while prohibiting pre-enforcement suits by employers 

[to Section 4980H].” Id. “In fact, another provision in Section 4980H confirms that Congress 

assumed that employers would raise their challenges in post-collection suits.” Id. “The statute 

provides that the Secretary of the Treasury ‘shall prescribe rules . . . for the repayment of any 

assessable payment . . . if such payment is based on the allowance or payment of an applicable 

premium tax credit or cost-sharing reduction with respect to an employee, such allowance or payment 

is subsequently disallowed, and the assessable payment would not have been required to be made but 

for such allowance or payment.’” Id. at 15-16 (quoting 26 U.S.C. § 4980H(d)(3)). “No such 

comparable provision exists with respect to individuals.” Id. at 16. 

Moreover, unlike Section 5000A, Section 4980H is enforceable by levies and by the filing of 

notices of liens. Compare 26 U.S.C. § 5000A(g) (limiting summary collection powers) with id. 

§ 4980H(d) (imposing no similar limitations). Clearly, where Congress intended that an exaction be 

collectible by these summary administrative measures, it did not intend also to defeat that purpose by 

permitting pre-enforcement suits to restrain that collection. See generally United States v. Am. 

Friends Serv. Comm., 419 U.S. 7, 10 (1974).11  

11 This case is unlike Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114 (10th Cir. 2013) (en banc) aff’d 134 S. 
Ct. 2751 (2014). That case involved a challenge to regulations requiring certain group health plans to provide coverage 
for recommended preventive health services, including contraceptive services. Those regulations trigger freestanding, 
non-tax legal obligations: HHS could enforce the regulations as to certain insurers and group health plans. 42 U.S.C. § 
300gg‐22. The Secretary of Labor is also authorized to enforce the requirement. 29 U.S.C. § 1132(a)(5). An employer that 
violates the regulations would also be subject to a tax assessment. See 26 U.S.C. § 4980D. Under the circuit’s reasoning, 
the AIA did not bar that suit because the Section 4980D tax “is just one of many collateral consequences that can result 
from a failure to comply with the contraceptive-coverage requirement.” 723 F.3d at 1127. Here, in contrast, there are no 
“collateral consequences” an employer could face, apart from a tax for failing to provide adequate coverage to employees.  
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B. Plaintiff’s Challenges To The IRS Regulations Are Waived 

It is “well settled” that a plaintiff “must first utilize the opportunity for comment [on an 

agency regulation] before it may raise issues” in federal court, or else arguments are “waived.” 

Nutraceutical Corp. v. Von Eschenbach, 459 F.3d 1033, 1041 n.9 (10th Cir. 2006) (quotations 

omitted) (collecting cases); e.g., Nuclear Energy Inst., Inc. v. E.P.A., 373 F.3d 1251, 1298 (D.C. Cir. 

2004) (“Th[is] rule applies with no less force to a statutory interpretation claim not brought to an 

agency’s attention: [R]espect for agencies’ proper role in the Chevron framework requires that the 

court be particularly careful to ensure that challenges to an agency’s interpretation of its governing 

statute are first raised in the administrative forum.” (quotations omitted)); Universal Health Servs., 

Inc. v. Thompson, 363 F.3d 1013, 1019 (9th Cir. 2004). The issues presented in comments and in the 

federal complaint “‘must be so similar that the district court can ascertain that the agency was on 

notice of, and had an opportunity to consider and decide, the same claims now raised in federal 

court.’” Silverton Snowmobile Club v. U.S. Forest Serv., 433 F.3d 772, 783 (10th Cir. 2006) (quoting 

Kleissler v. U.S. Forest Serv., 183 F.3d 196, 202 (3d Cir. 1999)). “Simple fairness” to agencies and 

litigants “requires as a general rule that courts should not topple over administrative decisions unless 

the administrative body not only has erred but erred against objection made at the time appropriate 

under its practice.” Wilson v. Hodel, 758 F.2d 1369, 1372 (10th Cir. 1985) (quotations omitted). 

Here, Plaintiff’s suit challenges regulations that are the product of notice and comment 

rulemaking. In its complaint and motion for preliminary injunction, Plaintiff specifically objects to 

the definition of “government entity” established in an IRS regulation, 26 C.F.R. § 54.4980H-1(23). 

See Compl. ¶¶ 35, 57; Pl.’s Br. 6-7. Plaintiff, however, has not shown that it (or any other party) 

raised Plaintiff’s specific objection during the rulemaking process. See 78 Fed. Reg. at 241 

(proposing definition of “government entity”); 79 Fed. Reg. 8,580 (adopting definition of 

“government entity”).12 Nor, for that matter, has Plaintiff shown that it (or any other party) submitted 

12 Written comments submitted during the above-referenced rulemaking are publicly available at 
www.regulations.gov (Docket ID: IRS-2013-0001). See 79 Fed. Reg. at 8,545. A search of all comments submitted on the 
proposed rule for the words “Indian” or “tribe” or “Native American” uncovers no comments involving the issues raised 
in Plaintiff’s federal complaint. Plaintiff also challenges the incorporation of that definition into two later regulations, 26 
C.F.R. §§ 301.6056-1(b)(7) and 1.6055-1(b)(6). See Compl. ¶¶ 36-37, 57. Although those rulemakings did not revisit the 
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comments that so much as questioned (much less objected to) the proposition that Section 4980H 

applies to all employers, including tribes. Compare Wyo. Lodging Rest. Ass’n v. U.S. Dep’t of 

Interior, 398 F. Supp. 2d 1197, 1208-11 (D. Wyo. 2005) (excusing waiver where many other 

comments addressed the issues raised by plaintiff’s complaint). 

This failure to raise these issues during rulemaking is not for lack of notice. In the notice of 

proposed rulemaking for the regulations that define “government entity” and “applicable large 

employer” for purposes of Section 4980H and related provisions, the IRS made explicit its proposed 

definition of “government entity” and understanding of Section 4980H as applying to all large 

employers, including tribes. See 78 Fed. Reg. at 241; id. at 221. Yet neither Plaintiff nor any other 

party objected during the rulemaking.13 Plaintiff should not be permitted to litigate its objections 

now, especially by filing suit just weeks before the regulations take effect.   

C. The Challenged Regulations Are Consistent With The Language, Structure, and 
Purpose of the ACA  

Although Plaintiff’s claims fail for threshold reasons, they also lack merit. Plaintiff is an 

Indian tribe acting as an employer, both in performing traditional governmental functions and 

through several commercial enterprises. As explained below, Section 4980H plainly applies to all 

large employers, including tribes. Plaintiff’s arguments to the contrary cannot be squared with the 

ACA or applicable precedents.  

1. Section 4980H applies to all large employers, including governments 

The text, structure, and purpose of the ACA (as well as the precedents discussed below) make 

clear that Section 4980H applies to all large employers, including tribes. As explained already, the 

ACA prescribes a tax assessment under specific circumstances for applicable large employers that do 

not offer affordable, minimum-value coverage to their full-time employees and their dependents. 26 

definition of “government unit” established in the earlier rulemaking referenced above, neither Plaintiff nor any other 
party submitted comments raising Plaintiff’s concerns during the two later rulemakings, either. 

13 In fact, a tribal commenter took it as a given that large tribal employers, like all employers, are subject to 
Section 4980H. See Comment on FR Doc # 2013-21783, Letter from Elk Valley Rancheria Tribe (Oct. 23, 2013) (“The 
Tribe has an interest in the outcome of the Proposed Rule because the Tribe is a large employer under the ACA . . . .”), 
available at www.regulations.gov (search for “FR Doc # 2013-21783,” click “Open Docket Folder,” click “View All 
Documents and Comments in this Docket,” search for “Indian” or “tribe” or “Elk Valley”). 
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U.S.C. § 4980H; supra 5-6. Unlike Section 5000A—which excludes specific individuals from the 

definition of “applicable individual,” id. § 5000A(d)(1)-(4), and also exempts specific “applicable 

individual[s]” (including members of Indian tribes) from the penalty for going without minimum 

essential coverage, id. § 5000A(e)(1)-(5)—Section 4980H applies generally to all employers and 

exempts no large employers from its tax.14 Section 4980H clearly includes government employers, as 

evidenced by the reporting requirements for Section 4980H, which address “any applicable large 

employer which is a governmental unit or any agency or instrumentality thereof.” 26 

U.S.C. § 6056(e); see also 79 Fed. Reg. at 13,232 (“Section 6056 reporting is needed for the 

administration of Section 4980H.”). IRS regulations similarly state that the reference to 

“government[s]” comprehensively includes all governments, federal, state, local, and tribal, and there 

is no indication in Section 4980H or elsewhere that Congress intended to uniquely (and implicitly) 

exempt tribal employers.  

The purpose of Section 4980H confirms its general applicability. Congress enacted this 

provision to help preserve the role of employers providing health coverage for workers and their 

families; to the extent a large employer fails to provide adequate health coverage to its employees so 

that an employee qualifies for and receives a premium tax credit from the government, the employer 

must pay a tax to offset the cost to the government. By creating a tax incentive for applicable large 

employers to offer insurance coverage to full-time employees and their dependents, the provision 

“implements] a ‘pay or play’ requirement” that “will stabilize the employer-based health care 

system,” preventing “employers who do not offer health insurance to their workers” from “gain[ing] 

an unfair economic advantage relative to those employers who do provide coverage.” H.R. Rep. No. 

111-443 (II), at 985-86 (2010). Because it sought to maintain the employer-based system across the 

board, there is particular reason to conclude that Congress did not intend to exclude certain large 

employers by implication. In fact, Plaintiff here is doing what Congress did not want large employers 

14 Indeed, the only exclusion found in Section 4980H concerns employers of seasonal workers; those employers 
are not “considered to employ more than 50 full-time employees” if they reach that threshold only as a result of 
employing seasonal workers who work for only part of the year. See id. § 4980H(c)(2)(B).  
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to do, and what it enacted the Section 4980H tax to prevent them from doing: drop the employer-

based coverage that they were previously furnishing and instead have their employees purchase 

insurance on an individual basis on the Exchange, subsidized by the federal tax credit and federal 

cost-sharing payments rather than by the employers. Congress wanted to prevent all large 

employers—including all government employers—from doing this, and there is no reason to suppose 

that Congress intended to exempt Indian tribes acting as employers from that obligation.   

Furthermore, Congress knew how to exempt Indians from certain ACA provisions, including 

tax-related provisions. Indeed, Congress did so. In Section 5000A, for example, Congress included 

Indians in the definition of “applicable individual,” 26 U.S.C. § 5000A(d)(1), but exempted them 

from the penalty for going without minimum essential coverage, id. § 5000A(e)(4). In the cost-

sharing reduction provision, by contrast, Congress provided a “special” cost-sharing reduction for 

certain Indians, but expressly did not exempt them from other eligibility conditions that apply to all 

individuals seeking ACA premium tax credit and cost-sharing reductions. See supra 3-4 & infra n.22 

(explaining that Indians are not exempted from certain eligibility requirements for ACA premium tax 

credit and cost-sharing reductions); 42 U.S.C. §§ 18071(d)(1)(A), (f)(2); 26 U.S.C. § 36B. Congress 

knew how to—and could have—exempted tribal employers from Section 4980H, but did not do so.15 

Instead, Congress included all employers, governmental or otherwise, within Section 4980H.  

The IRS, moreover, has accordingly interpreted Section 4980H as applying to all large 

employers, including tribes, along with all other governments—that interpretation is entitled to 

deference under Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 

(1984).16 IRS regulations implementing Section 4980H mirror the ACA’s definition of “applicable 

15 Similarly, Congress could have modified and expanded the eligibility requirements for individuals to obtain 
premium tax credits or cost-sharing reductions, but did not do so. Or, Congress could have excluded tribal members from 
the 50 full-time employee count the way it did with seasonal workers, 26 U.S.C. § 4980H(c)(2)(B); supra n.14, or from 
the definition of employee. Indeed, the latter would have been a more effective way to address Indian tribal members 
having access to the Section 36B premium tax credit, since even under Plaintiff’s theory, a member that works for a non-
tribal employer who offers affordable, minimum-value coverage would not be eligible for the premium tax credit. And 
even if Congress had excluded Indians from the term “employee,” that would not have addressed the situation of 
Plaintiff’s non-Indian employees, for whom it would have remained responsible under Section 4980H. 

16 Plaintiff’s reliance on Ramah Navajo Chapter v. Lujan, 112 F.3d 1455 (10th Cir. 1997), for the proposition 
that Indian canons of construction “basically trump” Chevron deference, Pl.’s Br. 13, is unfounded. In Ramah, the court 
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large employer.” 26 C.F.R. §§ 54.4980H-1(a)(4), 301.6056-1(b)(2). And the agency has interpreted 

Section 4980H as applying to all large employers, including Federal, State, local, and Indian tribal 

governments. See 78 Fed. Reg. at 221 (“Section 4980H applies to all common law employers, 

including an employer that is a government entity (such as Federal, State, local or Indian tribal 

government entities) and an employer that is an organization described in section 501(c) that is 

exempt from Federal income tax under section 501(a).”); see also 79 Fed. Reg. at 13,234-13,235, 

13,244-45; 26 C.F.R. §§ 301.6056-1(b)(7), (k). This interpretation, at the very least, is reasonable: As 

the text, structure, and purpose of the ACA make clear (and the precedents discussed below confirm), 

Section 4980H applies to all large employers, including tribes.  

Notwithstanding the above, Plaintiff claims that the agency or its regulations—not the ACA 

itself—unlawfully subject Plaintiff to Section 4980H. Specifically, Plaintiff contends that Congress 

did not include Indian tribes within Section 4980H because “Indian Tribes are not specified in the 

statutory definition” of “applicable large employer” found at 26 U.S.C. § 4980H(c)(2)(A). Pl.’s Br. 5, 

15; Compl. ¶ 29. That argument is unavailing for several reasons.  

2. Plaintiff’s position is foreclosed by Chickasaw Nation v. United States and 
similar precedents    

Given Congress’s clear intent and the comprehensive scope of Section 4980H, it is not 

surprising that Congress did not exempt any tribal or other governments from that tax. Indeed, 

Plaintiff’s claim that Indian tribes are exempt from Section 4980H because the provision does not 

specifically state that it applies to tribal employers is foreclosed by Chickasaw Nation v. United 

held that the canon favoring Indians controlled over Chevron in the specific circumstance where the particular statute in 
question (there, the Indian Self-Determination and Education Assistance Act) was Indian-specific and had as its “driving 
purpose” the policy of Indian “self-determination.” 112 F.3d at 1461-62. This case does not involve such a statute: The 
ACA is a statute of general applicability, and its “driving purpose” is expanding access to affordable health coverage; and 
Section 4980H concerns employer-sponsored coverage, which Congress relied on as the essential means for providing 
affordable, accessible coverage to full-time workers. See, e.g., Phillips Petroleum Co., 803 F.2d at 556 (10th Cir. 1986) 
(deferring to agency’s interpretation of Safe Drinking Water Act). There is no indication here that Congress did not intend 
to afford the agencies concerned with the interpretative authority that normally accompanies the issuance of regulations, 
especially in a statute (like the ACA) that was enacted after Chevron. The “liberal construction” canon “must give way to 
agency interpretations that deserve Chevron deference because Chevron is a substantive rule of law.” Williams v. Babbitt, 
115 F.3d 657, 663 n.5 (9th Cir. 1997); see also Rancheria v. Jewell, No. 12-15817, 2015 WL 235754, at *5 (9th Cir. Jan. 
20, 2015) (“[A]n agency’s legal authority to interpret a statute appears to trump any practice of construing ambiguous 
statutory provisions in favor of Indians.”). 
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States, 208 F.3d 871 (10th Cir. 2000), aff’d, 534 U.S. 84 (2001), and similar precedents. There, an 

Indian tribe that operated several businesses (including, like Plaintiff, gaming centers, tobacco shops, 

convenience stores, gas stations) sued for a refund of federal wagering and occupational excise taxes, 

which are “Miscellaneous Excise Taxes” provisions located in Subtitle D of the Internal Revenue 

Code, 26 U.S.C. §§ 4401 and 4411. 208 F.3d at 873. As relevant here, the Tenth Circuit specifically 

rejected the proposition that such taxes may be read to implicitly exempt Indian tribes; in order to 

exempt a tribe  (as Plaintiff claims the ACA did in Section 4980H), Congress must “do so explicitly.” 

Id. at 880 (“If Congress wishes to exempt Indian tribes from excise taxes that otherwise might be 

reasonably construed as applying to them, it should do so explicitly.”); Hobby Lobby Stores, Inc., 723 

F.3d at 1130 (same); see also Barrett v. United States, 561 F.3d 1140, 1145 (10th Cir. 2009) (same 

for individual Indians). The Section 4980H tax at issue here, like the taxes at issue in Chickasaw, is 

one of the “Miscellaneous Excise Taxes” located in Subtitle D of the Internal Revenue Code, and it 

contains no explicit exemption for Indian tribes.17 Thus, under Chickasaw and similar precedents, 

this Court must conclude that, because Congress did not explicitly exempt tribes acting as employers 

from Section 4980H, such employers are included.18   

3. Plaintiff’s position is at odds with other Tenth Circuit authority 

Plaintiff’s reliance on Dobbs v. Anthem Blue Cross Blue Shield (“Dobbs II”), 600 F.3d 1275 

(10th Cir. 2010), see Pl.’s Br. 14-16, is unavailing. There, because of a law-of-the-case issue, the 

court reviewed for clear error (not de novo) a prior panel’s conclusion that an amendment to the 

Employee Retirement Income Security Act of 1974 (ERISA) (which amended the exception in 

ERISA for governmental plans to explicitly include Indian tribal governments)19 applied 

17 The Tenth Circuit in Chickasaw relied in part on the fact that the United States and a State fall within the 
scope of 26 U.S.C. § 7701. 208 F.3d at 880. Similarly here, other governments are covered by Section 4980H.  

18 The petitioner in Chickasaw did not seek certiorari on the Tenth Circuit’s interpretation of the Internal 
Revenue Code; at the Supreme Court, the issue was whether the excise taxes were contrary to another statute. 

19 ERISA contains an exemption for “governmental plan[s].” 29 U.S.C. §§ 1003(b)(1), 1002(32). In 2006, 
Congress amended the definition of “governmental plan” to include a plan established or maintained by an Indian tribal 
government whose employees perform essential government—but not commercial—functions. See Pension Protection 
Act of 2006 (“PPA”), § 906, Pub. L. No. 109-280, 120 Stat. 780; Dobbs II, 600 F.3d at 1285. This amendment was 
intended to “‘clarify that federally recognized Indian tribal governments are to be regulated under the same government 
employer rules and procedures that apply to Federal, State, and other local government employers with regard to the 
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retrospectively. Id. at 1278-85 (analyzing Dobbs v. Anthem Blue Cross & Blue Shield (“Dobbs I”), 

475 F.3d 1176 (10th Cir. 2007)). In finding no clear error, the Dobbs II court viewed the application 

of ERISA to insurance plans purchased by the tribe for employees primarily engaged in 

governmental activities as affecting the tribe’s exercise of “sovereign authority” to “regulate 

economic activity” within its territory. Id. at 1284. The court stressed that if “tribal governments” 

could not, under ERISA, “purchas[e] insurance plans for governmental employees in the same 

manner as other government[s]” (i.e., Federal, State, and local), then “tribal governments” would be 

treated “as a kind of inferior sovereign.” Id. at 1284; supra n.19. Here, in contrast, Section 4980H 

puts all governments, including tribes, in the same position. Also, here, unlike in Dobbs II, Plaintiff 

does not primarily employ employees in typical government functions, 600 F.3d at 1284, although 

Section 4980H applies comprehensively to all employees of large employers, including tribal and 

other governments.  

Furthermore, Dobbs II is just one of a range of Tenth Circuit decisions addressing the 

application of federal statutes to tribes. In several, the Tenth Circuit has stated that “[w]hen a federal 

law of general applicability is silent on the issue of applicability to Indian tribes,” the law “applies 

equally to Indians unless” one of three exceptions applies: “‘(1) the law touches exclusive rights of 

self-governance in purely intramural-matters; (2) the application of the law to the tribe would 

abrogate rights guaranteed by Indian treaties; or (3) there is proof by legislative history or some other 

means that Congress intended [the law] not to apply to Indians on their reservations . . . .’” United 

States v. Fox, 573 F.3d 1050, 1052 (10th Cir. 2009) (quoting Nero v. Cherokee Nation of Okla., 892 

F.2d 1457, 1462-63 (10th Cir. 1989) (some quotation marks omitted); see also, e.g., N.L.R.B. v. 

Pueblo of San Juan, 276 F.3d 1186, 1198-1200 (10th Cir. 2002) (en banc); Nero, 892 F.2d at 1462-

63; Phillips Petroleum Co. v. E.P.A., 803 F.2d 545, 556 (10th Cir. 1986).20  

establishment and maintenance of employee benefit plans.’” Dobbs I, 475 F.3d at 1178 (quoting 150 Cong. Rec. S9526, 
9533). The ACA contains no such exemption for government plans, and all government employers are subject to 4980H. 

20 If this case were considered under these decisions, the exceptions would not apply. First, in the context of the 
ACA, which treats employer-sponsored health coverage as part of a comprehensive set of measures to address health 
coverage for “All Americans” (including Plaintiff’s Indian and non-Indian employees), ACA, Title I, 124 Stat. 130, 
Section 4980H cannot properly be viewed as “touch[ing] exclusive rights of self-governance in purely intramural 
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The Tenth Circuit, sitting en banc, has further held that this rule “does not apply where an 

Indian tribe has exercised its authority as a sovereign,” such as enacting tribal law, “rather than in a 

proprietary capacity,” which the court there said included “that of employer or landowner.” San Juan, 

276 F.3d at 1199 (emphasis added).21 And the San Juan court cited with approval several cases that 

“have applied” a general rule for the application of general statutes “to Indian tribal governments 

acting in proprietary capacities.” Id. (citing Donovan v. Navajo Forest Prods. Indus., 692 F.2d 709 

(10th Cir. 1982), Fla. Paraplegic Ass’n, Inc. v. Miccosukee Tribe of Indians, 166 F.3d 1126 (11th 

Cir. 1999), Reich v. Mashantucket Sand & Gravel, 95 F.3d 174 (2d Cir. 1996), and Smart v. State 

Farm Ins., 868 F.2d 929 (7th Cir. 1989)). This case includes the activities of Plaintiff as employer 

and in part in tribal enterprises.  

There is no occasion here, however, to parse further the Tenth Circuit decisions in this area. 

For Plaintiff seeks an exemption from the ACA’s employer shared responsibility provision, 

Section 4980H. Plaintiff does not—and could not—dispute that Section 4980H is not only a statute of 

general applicability, see Pl.’s Br. 14 (stating that Section 4980H’s definition of applicable large 

employer “is part of a statute of general applicability”), but also that it applies to all large employers 

(with a narrow exception for seasonal workers), including Federal, State, and local government 

matters.” Fox, 573 F.3d at 1052 (quotations omitted). Second, Plaintiff has not shown that application of Section 4980H 
“would abrogate” any right guaranteed to Plaintiff by treaty. Fox, 573 F.3d at 1052 (quotations omitted). While Plaintiff’s 
brief alludes to “treaty obligations,” see Pl.’s Br. 10, Plaintiff has not cited any particular treaty that guarantees Plaintiff 
any right that would be abrogated by Section 4980H. In fact, Plaintiff does not cite any specific treaty at all. See Osage 
Tribal Council ex rel. Osage Tribe of Indians v. U.S. Dep’t of Labor, 187 F.3d 1174, 1183 (10th Cir. 1999) (rejecting 
treaty-based argument where the tribe “ha[d] not identified any specific . . . treaty obligation . . . that the Secretary of 
Labor has breached”); Coeur d’Alene Tribal Farm, 751 F.2d at 1117-18; Smart, 868 F.2d at 935. Third, Plaintiff has not 
shown “proof by legislative history or some other means that Congress intended” Section 4980H “not to apply to Indians 
on their reservations.” Fox, 573 F.3d at 1052 (quotations omitted). To the contrary, as explained throughout this brief, 
Congress enacted Section 4980H to help preserve the role of employers providing health coverage for workers and their 
families; to the extent any large employer fails to provide adequate health coverage to its employees so that an employee 
qualifies for and receives a premium tax credit or cost-sharing reduction, the employer must pay a tax to offset the cost to 
the federal government. Congress intended that all applicable large employers—including governments—be subject to a 
tax if they do not offer affordable, minimum-value coverage to their full-time employees and their dependents. In any 
event, irrespective of the application of these exceptions, the application of Section 4980H to Plaintiff is clear. 

21 The issue in San Juan was whether the National Labor Relations Act preempted a tribal government from 
enacting a right-to-work ordinance. The court held that the Act did not preempt the tribal ordinance, in part because, in its 
view, the particular provision of the Act (§ 14(b)) was “not generally applicable” and because states were not preempted 
from enacting similar laws. 276 F.3d at 1199-1200. But the court distinguished a tribe’s actions in its sovereign capacity 
from those in its proprietary capacity (e.g., “employer”)—as to the latter, the circuit’s general rule applies. Id. at 1199. 
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employers. And Section 4980H is in turn a part of a broader set of interlocking reforms in the 

Nation’s health system for all Americans, including through tax credits and cost-sharing reductions 

for individuals, specifically including Indians. In these circumstances, there is no basis for implicitly 

excluding tribes from the category of large employers, a result that follows from the Tenth Circuit’s 

decision in Chickasaw. 

4. Plaintiff’s remaining arguments are unavailing 

As explained, Plaintiff’s principal contention that tribes are not subject to Section 4980H 

because not expressly included in the definition of applicable large employer is refuted by the ACA 

and precedent. Plaintiff makes several additional arguments, none persuasive.  

First, Plaintiff’s reliance on “Indian canons of construction,” Pl.’s Br. 13-14, is misplaced. As 

an initial matter, such canons do not apply in the context of a statute of general applicability or 

override the Chevron deference due to IRS’s interpretation. In any event, “[t]he canon of construction 

regarding the resolution of ambiguities in favor of Indians . . . does not permit reliance on ambiguities 

that do not exist; nor does it permit disregard of the clearly expressed intent of Congress.” S. 

Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986). As explained above, and in light 

of Chickasaw, Section 4980H contains no ambiguities, and Congress clearly intended it to apply to 

all large employers.22 Construing Section 4980H to exempt tribal large employers also would 

eliminate a strong incentive for such employers to provide their full-time employees (Indian and non-

Indian) coverage that Congress has deemed “affordable” and beneficial for all full-time workers.    

Second, Plaintiff claims that its interpretation of Section 4980H is required by other 

provisions of the ACA. Pl.’s Br. 10-13. None of these provisions, however, excludes from Section 

22 Plaintiff does not claim that the ACA’s premium tax credit and cost-sharing reduction provisions are 
ambiguous. The ACA’s cost-sharing provision includes a cost-sharing benefit for Indians, but also states that such an 
Indian “shall be treated as an eligible insured.” 42 U.S.C. §§ 18071(d)(1)(A), (a), (b). An eligible insured is not eligible 
for cost-sharing reductions unless he or she also is eligible for a premium tax credit. Id. § 18071(f)(2). Eligibility for 
premium tax credits, in turn, requires that an individual be an “applicable taxpayer,” 26 U.S.C. § 36(B)(c)(1), who is not 
otherwise eligible for certain minimum essential coverage, id. § 36(B)(c)(2)(B), including employer-sponsored coverage 
that is affordable and offers minimum value, id. § 36B(c)(2)(C). Thus, if any individual is not eligible for the premium tax 
credit, he or she is not eligible for cost-sharing reductions, either. These eligibility requirements for ACA subsidies apply 
equally to all individuals, including Indians. This is in contrast to Section 5000A, where Congress treated members of 
Indian tribes as applicable individuals but expressly exempted them (and others) from related penalties. Supra 2, 14, 15.  

20 
 

                                                 

Case 2:14-cv-00247-SWS   Document 13   Filed 01/22/15   Page 23 of 29



4980H a tribal employer or exempts individual Indians from the eligibility requirements that all 

individuals must satisfy for ACA subsidies. As explained (supra 2, 14, 15), Congress knew how to—

and did—explicitly exempt Indians from certain ACA provisions (such as the penalty for going 

without minimum essential coverage), but not others (such as the eligibility requirements for 

subsidies). Congress could have exempted tribal employers from Section 4980H, but did not do so. 

Instead, Congress included all employers, governmental or otherwise, within Section 4980H. “[I]n 

light of the fact that Congress ha[s] created a number of other tax exemptions for Indian tribes, ‘[i]f 

Congress wishes to exempt Indian tribes from excise taxes that otherwise might be reasonably 

construed as applying to them, it should do so explicitly.’” Hobby Lobby Stores, Inc., 723 F.3d at 

1130 (quoting Chickasaw, 208 F.3d at 880) (last alteration in original). 

Nor is the existence of other tax benefits for Indians, such as a federal income tax exemption 

for tribes, Pl.’s Br. 16, relevant. The Tenth Circuit saw “no merit to this argument” in Chickasaw, 

noting that “[i]t is well settled that [t]he right of tribal self-government is ultimately dependent on and 

subject to the broad power of Congress,” and “[a]lthough Congress has often refrained from imposing 

taxes on Indian tribes, the Supreme Court has never held unconstitutional a federal tax applied to 

Indians.” 208 F.3d at 880 (quotations omitted). “The federal government may tax individual Indians 

and Indian tribes, but federal statutes and treaties exempt tribes and individuals from many forms of 

federal taxation.” Cohen’s Handbook § 8.01[1], at 1; Barrett, 561 F.3d at 1145. That Congress has 

chosen not to impose some taxes on Indian tribes or their members has no bearing on whether it 

chose to impose Section 4980H’s tax on tribes acting as employers.23 

Finally, Executive Order No. 13,175, “Consultation and Coordination with Indian Tribal 

Governments,” (Nov. 6, 2000), cannot support a preliminary injunction. Pl.’s Br. 18. By its terms, 

that order “is intended only to improve the internal management of the executive branch, and is not 

23 Plaintiff’s reliance on ACA § 9021, 26 U.S.C. § 139D, Pl.’s Br. 17-18, is particularly inapt. That provision 
provides exclusions from gross income for individuals, not employers, and Section 4980H does not prevent individuals 
from relying on Section 139D where it applies. In any event, tribal law cannot amend federal law, such as the ACA’s 
large-employer responsibility provision or subsidy eligibility provisions. See, e.g., United States v. Lara, 541 U.S. 193, 
200 (2004) (“[T]he Constitution grants Congress broad general powers to legislate in respect to Indian tribes, powers that 
we have consistently described as ‘plenary and exclusive.’”); Chickasaw, 208 F.3d at 880. 
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intended to create any right, benefit, or trust responsibility, substantive or procedural, enforceable at 

law by a party against the United States, its agencies, or any person.” Exec. Order No. 13175, 65 Fed. 

Reg. 67,249 (Nov. 6, 2000).24 Courts have interpreted this language to mean that plaintiffs cannot sue 

for violations of the order. See, e.g., Fritcher v. Armento, No. 1:12-CV-02033-LJO, 2013 WL 

1896303, at *3 (E.D. Cal. May 6, 2013); Carattini v. Salazar, No. CIV-09-489-D, 2010 WL 

4568876, at *7 (W.D. Okla. Nov. 3, 2010); George v. C.I.R., T.C.M. (RIA) 2006-121 (2006).25  

In sum, there is no “clash” between the challenged regulations and the ACA, as Plaintiff 

claims. Pl.’s Br. 12. To the extent Plaintiff objects to being subject to Section 4980H, its objection is 

with the ACA itself, not the challenged regulations.  

II. THE REMAINING PRELIMINARY INJUNCTION FACTORS WEIGH AGAINST 
PLAINTIFF26 

 
A. Plaintiff Cannot Establish Irreparable Harm 

 
1. Plaintiff has not demonstrated irreparable harm 

 “To constitute irreparable harm, an injury must be certain, great, actual and not theoretical,” 

not “merely serious or substantial.” Heideman, 348 F.3d at 1189 (quotations omitted). Plaintiff’s 

claimed harms do not meet this standard, as explained below.  

Before addressing Plaintiff’s arguments, a few key features of the ACA bear repeating. Under 

Section 4980H, an applicable large employer like Plaintiff can choose either to offer its full-time 

employees affordable, minimum-value coverage or potentially be subject to a tax. 26 U.S.C. 

24 Courts cannot impose upon agencies procedural requirements beyond those contained in the Administrative 
Procedure Act unless specifically required by another statute. See Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. 
Council, Inc., 435 U.S. 519, 524 (1978). 

25  The lone case cited by Plaintiff on this point does not involve Executive Order No. 13,175 at all, but instead 
concerns “statutory responsibilities” related to consultation. Nez Pierce Tribe v. U.S. Forest Serv., No. 3:13-CV-348-
BLW, 2013 WL 5212317, at *6 (D. Idaho Sept. 12, 2013) (quotations omitted); see also Pl.’s Ex. 2 at 11-14. 

26 Because this lawsuit is barred by the AIA, the Court need not reach these remaining factors (or the merits). 
Defendants still raise these arguments only if the Court were to find that the AIA does not apply. Defendants note, 
however, that requiring Plaintiff to sue for a refund would not impose any irreparable harm on it or its employees. A tax is 
not irreparable harm: “Irreparable harm, as the name suggests, is harm that cannot be undone, such as by an award of 
compensatory damages or otherwise.” Salt Lake Tribune Pub. Co., LLC v. AT&T Corp., 320 F.3d 1081, 1105 (10th Cir. 
2003). If a Section 4980H tax is assessed, it can be challenged and recouped through a refund action. Indeed, this is why 
the AIA bars this Court’s jurisdiction. See supra 9-11. And in a scenario where Plaintiff is assessed a tax, Plaintiff’s 
employees presumably would be able to continue to qualify for and receive ACA subsidies.   
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§ 4980H; id. § 36B(c)(2)(C); 42 U.S.C. § 18071(f)(2). If the large employer offers its employees such 

coverage, the employer is not subject to a tax under Section 4980H, and its employees are not eligible 

for the premium tax credit or cost-sharing reductions. 26 U.S.C. § 4980H; id. § 36B(c)(2)(C); 42 

U.S.C. § 18071(f)(2); supra 3-6 & n.22. If, on the other hand, such an employer does not offer its 

employees such coverage, then the employer may be subject to a tax, and its employees may qualify 

for the premium tax credit or cost-sharing reductions. Thus, the only scenario in which a large 

employer’s decision to offer coverage under Section 4980H renders its employees ineligible for ACA 

subsidies is one in which the offered coverage is “affordable” and offers “minimum value,” or the 

employee chooses to enroll in the offered coverage anyway. 26 U.S.C. § 4980H; id. 

§ 36B(c)(2)(C)(i)-(iii); 42 U.S.C. § 18071(f)(2); supra 3-6 & n.22. Given these features of the ACA, 

neither the Tribe nor its employees has shown any harm sufficient to justify the relief Plaintiff seeks.  

First, Plaintiff has not shown any irreparable harm to itself as an employer. Plaintiff asserts 

that the challenged regulations “infringe[] on tribal sovereignty, treaty rights, and rights created by 

the ACA.” Pl.’s Br. 21. As explained supra, this case does not implicate tribal sovereignty; Plaintiff 

has not identified any specific treaty right that the ACA infringes; and the regulations do not create 

any “barriers” to the ACA’s cost-sharing reductions beyond those Congress set out in the statute. Nor 

has Plaintiff identified any source of immunity from the Section 4980H tax; Congress’s authority to 

impose taxes upon tribes is well established. Moreover, there is no urgency related to the potential 

assessment of the Section 4980H tax, as the tax for 2015 will not be assessed or collected during the 

2015 calendar year. 79 Fed. Reg. at 8,566; supra 6 & n.4.     

Second, Plaintiff also has not shown irreparable harm to its employees. Plaintiff urges that, if 

it offers them affordable, minimum-value health coverage, those employees will suffer a “loss of 

health care benefits currently in place through the exchange”—namely, ACA premium tax credits 

and cost-sharing reductions. Pl.’s Br. 22. In that circumstance, however, the employer will have made 

available to its employees coverage that is—as defined by statute—“affordable,” meaning that the 

employee would pay no more than 9.56% of his or her household income for that self-only coverage, 

and offers “minimum value,” meaning that it covers at least 60% of the total allowed costs of benefits 
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under the plan. 26 U.S.C. § 36B(c)(2)(C)(i)-(ii).27 It cannot be that individual employees who are 

offered coverage that Congress has deemed “affordable” in the ACA nonetheless suffer irreparable 

harm because Congress also provided that, having been offered that coverage, those employees may 

no longer receive government-subsidized coverage elsewhere. See United States v. Oakland 

Cannabis Buyers’ Co-op., 532 U.S. 483, 497 (2001) (“[A] court sitting in equity cannot ignore the 

judgment of Congress, deliberately expressed in legislation,” such as by “overrid[ing] Congress’ 

policy choice, articulated in a statute.” (quotations omitted)).28   

2. Plaintiff’s delay in filing suit undermines any claim of irreparable harm 

 Additionally, if the Court were to find that the AIA does not bar this suit, then all of the 

harms Plaintiff now asserts could have been avoided had Plaintiff not waited until the eleventh hour 

to file this lawsuit. “As a general proposition, delay in seeking preliminary relief cuts against finding 

irreparable injury.” Kan. Health Care Ass’n, Inc. v. Kan. Dep’t of Soc. & Rehab. Servs., 31 F.3d 

1536, 1543-44 (10th Cir. 1994); see also RoDa Drilling Co. v. Siegal, 552 F.3d 1203, 1211 (10th Cir. 

2009). The ACA was enacted more than four years ago, and the challenged regulations were finalized 

in February and March of 2014. Yet Plaintiff did not raise its concerns at the rulemaking stage and 

filed this lawsuit just a few weeks before Section 4980H took effect.29 Such a substantial and 

unexplained delay undermines Plaintiff’s claim of irreparable harm. As the Tenth Circuit held in GTE 

Corp. v. Williams, where a plaintiff waited nearly a year before seeking any relief, “[d]elay of this 

nature undercuts the sense of urgency that ordinarily accompanies a motion for preliminary relief and 

suggests that there is, in fact, no irreparable injury.” 731 F.2d 676, 678 (1984) (quotations omitted).  

27 In fact, Plaintiff may be able to afford to offer even better coverage than the minimum described in Section 
4980H, given its claim that complying with 4980H will reduce its overall health insurance expenses. Pl.’s Br. 2 n.2. 

28 None of the cases cited by Plaintiff supports the proposition that where a federal statute provides alternative 
options for affordable health coverage, individuals are irreparably harmed when they cannot access their preferred form of 
such coverage because of eligibility requirements made explicit in the statute. See United Steelworkers of America v. 
Textron, Inc., 836 F.2d 6 (1st Cir. 1987) (collective bargaining agreement between union and company); Whelan v. 
Colgan, 602 F.2d 1060 (2d Cir. 1979) (trust agreement between union and employers); Cabral v. Olsten Corp., 843 F. 
Supp. 701 (M.D. Fla. 1994) (employee’s termination by private employer). 

29 Even if Plaintiff had sought preliminary relief on December 8, 2014, the day it filed suit, see Pl.’s Mot. at 2, its 
delay between the issuance of the challenged regulations and seeking this relief would be substantial and unexplained.   
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B. The Public Interest and Balancing of Harms Weigh Heavily Against Issuing a 
Preliminary Injunction 

As Plaintiff acknowledges, “there is inherent harm to an agency in preventing it from 

enforcing regulations that Congress found it in the public interest to direct that agency to develop and 

enforce.” Cornish v. Dudas, 540 F. Supp. 2d 61, 65 (D.D.C. 2008); Pl.’s Br. 23-24. Plaintiff has not 

articulated a harm that would outweigh the harm to Defendants or the public from creating special 

ACA tax exemptions and/or subsidy eligibility rules where Congress has declined to do so. The 

arguments Plaintiff raises, Pl.’s Br. 24, fail for reasons already explained.  

Additionally, a preliminary injunction would be contrary to the public interest. The ACA was 

enacted to address the public interest in obtaining affordable, universally available health coverage, 

generally through the continuation of the longstanding employer-based coverage system. Through 

Section 4980H, Congress intended that large employers would continue to play a dominant role in 

providing such coverage to their employees. Congress intended to incentivize Plaintiff to offer 

affordable health coverage to its employees, not because of its status as an Indian tribe but because it 

is a large employer. Plaintiff’s argument is that any tribal employer, regardless of size or whether it 

employs Indians or not, should be exempt from Section 4980H. These are not exemptions Congress 

intended; would weaken Section 4980H’s role in advancing the public interest of having access to 

affordable employer provided health coverage; and would impose a greater financial burden upon the 

federal government than Congress intended. See Oakland Cannabis Buyers’ Co-op., 532 U.S. at 497; 

Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982) (“[C]ourts . . . should pay particular regard 

for the public consequences in employing the extraordinary remedy of injunction.”). 

CONCLUSION 

The Court should deny Plaintiff’s motion for preliminary injunction.
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Respectfully submitted this 22nd day of January, 2015, 
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