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I. INTRODUCTION 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Defendants S.M.R. Jewell, 

Secretary, United States Department of the Interior (“Secretary”); Michael L. Connor, in his 

official capacity as Deputy Secretary of the Department of the Interior; Elizabeth J. Klein, 

Associate Deputy Secretary of the Interior; Franklin Keel, Regional Director for the Eastern 

Regional Office of the Bureau of Indian Affairs (“BIA”); and Chester McGhee, Acting Eastern 

Regional Environmental Scientist (collectively, the “United States” or “Interior”), by 

undersigned counsel, submit this Reply in Support of Summary Judgment against Plaintiffs 

Central New York Fair Business Association, Citizens Equal Rights Alliance, and Michael J. 

Hennessy, David R. Townsend, D. Chad Davis, and Melvin L. Phillips (“CNYFBA”).  For the 

reasons described below, and based on the May 2008 Record of Decision as well as the 

December 2013 Amendment to that Record of Decision and their accompanying administrative 

records, Plaintiffs’ surviving claims challenging this administrative action should be denied and 

their complaint dismissed.
 1

 

 

                                                           
1
 For this brief, Interior’s May 20, 2008 Record of Decision is “ROD” and may be found at Dkt. 

No. 90-4.  Citations to the administrative record supporting that decision occur in the form 

“AR000000.”  The administrative record was filed with the court on disks, as noted at Dkt. No. 

86.  The Carcieri Opinion adopted by the Amendment is “Opinion” and may be found at Dkt. 

No. 109-1.  Page references correspond to the pagination of the Opinion, not the ECF pagination.  

References to documents in the administrative record supporting the Amendment and Opinion 

are by document number (“Doc.”) and then by page number in the form “Amended Rod 

000000.”  The administrative record for the Amendment and Opinion was provided to the Court 

on disk which contains an index identifying documents by number with hyperlinks to the 

document.  The filing of the administrative record is acknowledged at Dkt. No. 106. 
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 II. SUMMARY OF ARGUMENT 

CNYFBA argues that Interior's December 2013 Amendment to the May 2008 Record of 

Decision (adopting Determination of Whether the Oneida Indian Nation was Under Federal 

Jurisdiction in 1934) (“Opinion") is not entitled to Chevron deference because the Supreme 

Court in Carcieri v. Salazar, 555 U.S. 379 (2009), determined that such deference was 

inapplicable to the Court's interpretation of the word "now" in the phrase "now under Federal 

jurisdiction" in Section 479 of the Indian Reorganization Act ("IRA").  The issue before this 

Court, however, is not the meaning of “now,” but the meaning of “federal jurisdiction” and 

whether the facts concerning federal relations with the Oneida establish federal jurisdiction in or 

before 1934.  In this analysis, Interior's interpretation of the phrase "under Federal jurisdiction" is 

a necessary prerequisite to its implementation of the IRA as Congress intended.  Where, as here, 

such statutory interpretation is necessary for the agency to implement a statute, Chevron 

deference is appropriate. 

 Plaintiffs’ argument that the Nation was not under federal jurisdiction in 1934 fails 

because it requires this Court to ignore Second Circuit and Supreme Court precedent holding that 

the 1838 Treaty of Buffalo Creek did not end federal relations with the Oneida Indian Nation of 

New York ("Oneidas" or "Nation") or disestablish the Oneida Reservation.   

CNYFBA argues that the fact that the Secretary of the Interior called an Oneida vote on 

the IRA in 1936 fails to establish that the Oneidas are a federally recognized tribe.  However, the 

IRA does not require federal recognition; it only requires that a tribe have been under federal 

jurisdiction in 1934.  In any event, the Oneidas have been federally recognized since the Treaty 

of Canandaigua, as Interior explained in its Carcieri Opinion.  As to CNYFBA's argument that 

the IRA votes were meaningless, based on CNYFBA’s newly introduced evidence concerning 
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the implementation of the IRA in California, the argument and evidence is waived because 

CNYFBA failed to raise them before Interior during the remand when the agency gave it an 

opportunity to do so.  In any event, CNYFBA fails to show that the Oneidas’ IRA vote should 

not be given dispositive significance in determining whether the Nation was under federal 

jurisdiction in 1934. 

Plaintiffs’ also argue that Congress lacks the authority to enact statutes for acquiring land 

in trust for tribes, but they fail to provide any relevant legal authority for this assertion because 

there is none.  This Court has already rejected CNYFBA’s specific claim that the IRA only 

permits the Secretary to place land in trust that is purchased by the United States with funds 

appropriated by Congress.  Accordingly, because CNYFBA’s challenge to Interior’s trust 

decision is meritless, the Court should grant the United States’ motion for summary judgment.   

III.  ARGUMENT 

 A. Interior’s Carcieri Opinion deserves Chevron deference 

CNYFBA relies on Carcieri v. Salazar to argue that Interior’s Carcieri Opinion does not 

deserve Chevron deference.  That is wrong.  In Carcieri, the Supreme Court was required to 

decide whether the word “now” used in the first definition of Indian in Section 479 of the IRA 

“refers to . . . when the Secretary accept[s] [land] into trust, or 1934 when Congress enacted the 

IRA.”  555 U.S. at 388.  The Court held that “the term ‘now under Federal jurisdiction’ in § 479 

unambiguously refers to those tribes that were under the federal jurisdiction of the United States 

when the IRA was enacted in 1934.”  Id. at 395.  Although the Court determined Chevron 

deference was not warranted because “Congress left no gap in 25 U.S.C. § 479 for the agency to 

fill,” id. at 391, the Court was clear that its rejection of Chevron deference only extended to the 

interpretation of the word “now,” explaining that “Congress’ use of the word ‘now’ in § 479 
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speaks for itself.”  Id. at 392.  See also id. at 397 (“nothing in [the legislative] history indicates 

that Congress believed departmental expertise should subsequently play a role in fixing the 

temporal reference of the word ‘now.’”) (Justice Breyer concurring).   

Thus, Carcieri instructs that tribes seeking to come within the IRA’s first definition of 

Indian must show that they were “under Federal jurisdiction” at the time the statute was enacted.  

However, the Court provided no guidance on how Interior is to determine whether or not a tribe 

was under federal jurisdiction in 1934.  Justice Souter, in his partial concurrence and partial 

dissent, objected to the Court’s summary conclusion that the Narragansett Tribe was not under 

federal jurisdiction in 1934 because “[t]he very notion of jurisdiction as a distinct statutory 

condition was ignored in this litigation, and I know of no body of precedent or history of practice 

giving content to the condition sufficient for gauging the Tribe’s chances of satisfying it.”  Id. at 

401.  See also Stand Up for California v. U.S. Dept. of the Interior, 919 F. Supp. 2d 51, 66 

(D.D.C. 2013) (“The first and most pressing question left open by Carcieri is what it means to 

have been ‘under Federal jurisdiction’ in 1934.”).  Interior, as the agency tasked with 

implementing the IRA faces the same predicament and, in order to implement the statute, must 

“giv[e] content to the [statutory] condition” of being under federal jurisdiction in order to 

determine whether a given tribe meets the condition and is thus eligible for the benefits of the 

statute.     

That is what Interior did in its Carcieri Opinion.   As noted in the United States’ opening 

brief, Interior examined the IRA’s text and legislative history and concluded the phrase “under 

Federal jurisdiction” was ambiguous.  Given that ambiguity, Interior interpreted the statutory 

language in light of the IRA’s legislative history and remedial purposes and developed a two part 

inquiry to enable it to determine whether a tribe was under federal jurisdiction in 1934.  See 
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United States’ Opening Brief, Dkt. No. 114-1 at 14-17.  The test applied by Interior to the 

Oneidas derived from its prior practice, since the same test had been developed and used to 

determine whether the Cowlitz Indian Tribe was under federal jurisdiction, as Interior noted.  

Opinion at 4 n. 22.
2
  It has subsequently been formally institutionalized through an M-Opinion of 

the Solicitor.
3
   

CNYFBA urges that the Court reject Interior’s approach and instead find that the phrase 

“under Federal Jurisdiction” is not ambiguous.  Dkt. No. 119 at 14.  But CNYFBA does not 

explain how the “not ambiguous” language of Section 479 translates into an administratively 

workable way to implement the IRA for tribes across the country in varying circumstances.  

Without Interior’s interpretation to resolve the ambiguity of “under Federal jurisdiction,” the 

IRA would be administratively unworkable and Interior would not be able to implement the 

statute.  The Secretary of the Interior is delegated authority, through 25 U.S.C. § 465, to take 

land in trust for tribes falling within the parameters of Section 479.  And the Secretary was 

                                                           
2
 See Record of Decision, Trust Acquisition of, and Reservation Proclamation for the 151.87 acre 

Cowlitz Parcel in Clark County, Washington, for the Cowlitz Indian Tribe (“Cowlitz ROD”), 

Doc. No. 736. 

3
 See Department of the Interior Solicitor’s Opinion, M-37029 (March 12, 2014) (attached as 

Exhibit 1 to supporting Affirmation).  An M-Opinion is a legal opinion issued by the Solicitor 

that formally institutionalizes Interior’s position on a particular legal issue.  See Department of 

the Interior 209 Departmental Manual 3.2A(11) (attached as Exhibit 2 to supporting 

Affirmation).  An M-Opinion is binding precedent on the Department of the Interior that may 

only be overturned by the Solicitor, the Deputy Secretary, or the Secretary.  Id.  The Carcieri M-

Opinion is not at issue in this case.  Nevertheless, because Plaintiffs repeatedly refer to it in their 

papers, see e.g., Dkt. No. 119 at 1, 2, 3, 11, 15, the Federal Defendants offer it to show that it 

does not mark a departure from the test Interior applied to the Oneidas in the present case.  See 

Exhibit 1 at 19 (setting forth the two part inquiry used by Interior in the present case); 20-21 

(explaining that “Section 18 elections under the IRA held between 1934 and 1936 are . . . 

unambiguous federal actions that obviate the need to examine the tribe’s history prior to 1934.”). 
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tasked, through Section 478, with calling elections among all eligible tribes within a limited 

period after enactment of the IRA to determine whether they would accept application of the 

IRA to themselves.  Further, for those tribes that did accept application of the IRA, Interior was 

responsible for administering the statute with regard to those tribes in the decades following the 

IRA’s enactment.  Thus it is “apparent from the agency’s generally conferred authority and other 

statutory circumstances that Congress would expect the agency to be able to speak with the force 

of law when it addresses ambiguity in the statute or fills a space in the enacted law, even one 

about which Congress did not actually have an intent as to a particular result.”  United States v. 

Mead Corp., 533 U.S. 218, 229 (2001) (internal quotations omitted).  Chevron deference is 

therefore appropriate here because Interior is the agency to whom Congress expressly delegated 

responsibility to implement the IRA.
4
   

Regardless of what level of deference the Court affords Interior’s Opinion, it should be 

upheld because, as set forth in the United States’ opening brief and Interior’s Opinion, the 

Nation’s long history of treaty relations and other dealings with the federal government, the 

United States’ action to protect and restore tribal land in the years before the IRA was enacted, 

and the fact that after the IRA was enacted the Secretary called a vote by the Nation to determine 

                                                           
4
 At a minimum, the Carcieri Opinion is entitled to Skidmore deference which means deference 

based on the fact that “the well-reasoned views of the agencies implementing a statute constitute 

a body of experience and informed judgment to which the courts and litigants may properly 

resort for guidance.”  Bragdon v. Abbott, 524 U.S. 624, 642 (1998) (internal quotations omitted).  

While the level of deference owed under Skidmore varies, the Court should consider “the 

thoroughness evident in [agency] consideration, the validity of its reasoning, its consistency with 

earlier and later pronouncements, and all those factors which give it the power to persuade.”  

Skidmore v. Swift, 323 U.S. 134, 140 (1944).  All those factors weigh in favor of significant 

deference to the agency’s interpretation. 
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whether it would accept application of the statute amounts to overwhelming evidence that the 

Oneidas were under federal jurisdiction in 1934. 

B. The Oneidas are under federal jurisdiction 

CNYFBA argues that the Oneidas have always been under State jurisdiction and that, in 

any event, through the 1838 Treaty of Buffalo Creek, 7 Stat. 550, the United States ended federal 

relations with the Oneidas in New York.  Dkt. No. 119 at 18-21.  CNYFBA relies on Fletcher v. 

Peck, 10 U.S. 87 (1810), for the former proposition.  While Fletcher held that a State (at least in 

the original colonies) holds underlying fee to Indian lands, id. at 142-43, it did not address the 

question of federal jurisdiction or the effect of the Trade and Intercourse Act’s prohibition of any 

transfer of the tribal right of occupancy without federal ratification, 25 U.S.C. § 177.
5
  As 

CNYFBA notes, to make its argument it must “confront” the Supreme Court’s decision, Oneida 

Indian Nation v. County of Oneida, 414 U.S. 661 (1974). Dkt. No. 119 at 18.  That is because 

Oneida Indian Nation explains that even though States have rights to the underlying fee of Indian 

lands, the “tribal rights to Indian lands became the exclusive province of the federal law,” and 

“Indian title . . . . was extinguishable only by the United States.”  414 U.S. at 667.  Thus Oneida 

lands in New York have been and are subject to federal supervision. 

 CNYFBA’s claim that the Treaty of Buffalo Creek ended federal supervision of the 

Oneidas also is at odds with additional Supreme Court and Second Circuit law.  In Fellows v. 

Blacksmith, the Supreme Court explained that the treaty “did not, therefore, separate these 

                                                           
5
 CNYFBA also relies on United States ex rel. Kennedy v. Tyler, 269 U.S. 13 (1925).  That case 

does not stand for the proposition that New York Indians were under State jurisdiction.  Instead, 

the Court held that a writ of habeas corpus by two Seneca Indians could not properly be decided 

on the merits until “the power of the highest state court in respect of such questions should first 

be exhausted.”  Id. at 17.  The Court did not decide the merits of legal issues underlying the writ. 
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Indians from the care and protection of the Government,” and held that the removal of the New 

York Indians contemplated by the treaty “must be made, if made at all, under the direction of the 

United States.”  60 U.S. 366,  371, 372 (1856).  Moreover, binding Second Circuit precedent 

holds that the Treaty of Buffalo Creek did not diminish the Oneidas’ Reservation.  Oneida Indian 

Nation of New York v. City of Sherrill, 337 F.3d 139, 165 (2d Cir. 2003), rev’d on other grounds 

by 544 U.S. 197 (2005); Oneida Indian Nation of New York v. Madison County, 665 F.3d 408, 

443 (2d Cir. 2011) (affirming that Sherrill’s holding that the Oneida Reservation was not 

disestablished “remains the controlling law of this circuit”) (internal quotations omitted).  

Moreover, in United States v. Boylan, 265 F. 165 (2d Cir. 1920), the United States brought suit 

on the Oneida Nation’s behalf to protect the Nation’s rights to Reservation land in New York 

decades after Buffalo Creek and only years before enactment of the IRA.  Although CNYFBA 

asserts Boylan concerned individual Indians rather than the Oneida Nation, Boylan says 

otherwise, holding that the United States could bring the action because the Oneidas were an 

existing tribe:  “Since the [Oneida] Indians exist as a separate band or tribe, and therefore a 

separate nation, the exclusive jurisdiction over the Indians is in the federal government, and the 

right to maintain an action in their behalf under the federal Constitution is solely vested in the 

federal government.”  265 F. at 171.   

C. The 1936 Oneida vote on the IRA establishes the Oneida Nation was under 

federal jurisdiction when the IRA was enacted 

 

Interior found conclusive evidence of federal jurisdiction in the fact that the Secretary 

called a vote by the Oneidas to determine whether or not they would accept application of the 

IRA to themselves because “[i]n order for the Secretary to conclude a reservation was eligible 

for a vote, a determination had to be made that the relevant Indians met the IRA’s definition of 
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Indian and were thus subject to the Act.”  Opinion at 7.  CNYFBA argues that voting to accept or 

reject the IRA does not establish federal recognition of a tribe.  Dkt. No. 119 at 21.  Plaintiffs, 

however, fail to provide evidence that the Oneidas were not federally recognized.  Even if the 

Oneidas had not been federally recognized at the time, the argument fails because eligibility for 

the benefits of the IRA does not turn on federal recognition.  It turns upon whether the Nation 

was a “under Federal jurisdiction” in 1934.  25 U.S.C. § 479.  As explained in the Federal 

Defendants’ opening brief, Section 479 does not require that a tribe have been “recognized” at 

the time of the IRA’s enactment and, moreover, the term “recognized” as used in Section 479 

does not mean formal federal recognition.  Dkt. No. 114-1 at 21-23.  Without bothering to 

analyze the statute or address the rationale offered by Interior to support its interpretation of the 

statute, CNYFBA simply conflates these things.  Dkt. No. 119 at 21-22.  In any event, as Interior 

explained, “the full historical record, including the IRA vote itself, demonstrates that the Oneida 

have been recognized both in the cognitive and more formal sense for more than two centuries.”  

Opinion at 31. 

CNYFBA attempts to discount the significance of the Section 478 IRA vote by offering 

evidence and argument about Interior’s treatment of some California Rancherias.  Dkt. No. 119 

at 22-23.  Exhibits 2-6 and the arguments premised upon them should not be considered by the 

Court because they were not presented to Interior during the remand even though Interior invited 

all the parties to submit evidence and argument on the question of whether the Oneidas were 

under federal jurisdiction in 1934.  Opinion at 2.  CNYFBA availed itself of the opportunity to 

participate in the administrative process, see Docs. 1-5 (CNYFBA submissions), but did not 

submit the evidence now offered to the Court.  Accordingly, the new evidence and argument is 

waived.  “[O]rderly procedure and good administration require that objections to the proceedings 
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of an administrative agency be made while it has opportunity for correction in order to raise 

issues reviewable by the courts.”  United States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 

37 (1952).  Such evidence and such arguments are deemed waived if a party before an agency 

elects to reserve them during agency proceedings but then opts to press them before the Court.  

“Persons challenging an agency’s [action] must structure their participation so that it alerts the 

agency to the parties’ position and contentions, in order to allow the agency to give the issue 

meaningful consideration.”  U.S. Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 764 (2004) 

(internal quotations and alterations omitted);  Natural Resources Defense Council, Inc. v. F.A.A., 

564 F.3d 549, 559 (2d Cir. 2009) (same); see also N.M. Envtl. Improvement Div. v. Thomas, 

789 F. 2d 825, 836 (10th Cir. 1986) (“The court will not entertain arguments which should have 

properly been made before the agency in the first instance.”). 

Regardless, CNYFBA’s new arguments are meritless.  CNYFBA attacks the significance 

of an IRA vote by alleging that in California, the Secretary was prepared to hold votes on Indian 

Rancherias where allegedly no Indians were present to vote.  Dkt. No. 119 at 23.   Section 478 

requires the Secretary to hold votes based on reservations: “This Act shall not apply to any 

reservation wherein a majority of the adult Indians, voting at a special election duly called by the 

Secretary of the Interior, shall vote against its application.”  25 U.S.C. § 478 (emphasis added).  

Thus, for every existing federal reservation, the Secretary was obliged to call a vote, whether it 

was an Indian Rancheria superintended by the United States in California or a treaty protected 

Reservation in New York.  See Artichoke Joe’s Cal. Grand Casino v. Norton, 278 F. Supp.2d 

1174, 1176 n. 1 (E.D. Cal. 2003) (describing Rancherias as “small Indian reservations”); Duncan 

v. United States, 667 F.2d 36, 38 (Ct. Cl. 1981) (“Rancherias are numerous small Indian 

reservations or communities in California, the lands for which were purchased by the 
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Government (with Congressional authorization) for Indian use from time to time in the early 

years of this century . . . .”); Santa Rosa Band of Indians v. Kings County, 532 F.2d 655, 657 

(9th Cir. 1976) (equating California Rancherias with Indian reservations).  That some of the 

Rancherias were allegedly unoccupied on the day the Secretary attempted to hold a vote is beside 

the point.  Similarly off-point is CNYFBA’s assertion that some Indians were not allowed to 

organize under the IRA.  Organizing under the IRA pursuant to 25 U.S.C. § 476 can only occur 

after a tribe has voted, pursuant to Section 478, to accept the IRA in the first place.  That Interior 

may have, according to CNYFBA, not allowed Indian groups numbering less than fifty to 

organize tells us nothing about whether those groups were under federal jurisdiction.
6
 

D. Interior has authority to place land in trust under the IRA 

 CNYFBA asserts that Interior has no authority to place land in trust (a process which 

they mischaracterize as ousting all state jurisdiction).  Dkt. 119 at 24-25.  Plaintiffs do not raise 

any claims specifically attacking the constitutionality of the IRA or cite any legal authority 

addressed to whether land may be taken in trust for the benefit of Indians.
7
  Courts have 

                                                           
6
 CNYFBA also points to a report by C.H. Berry, Superintendant of the New York Indian 

Agency.  Dkt. No. 119 at 23-24.  Interior considered this report, Doc. 123; Amended Rod 

002179, and others proffered to suggest the Oneidas were not under federal jurisdiction or had no 

New York Reservation, but found that such evidence was “rebutted by the overwhelming 

historical evidence available.”  Opinion at 30.  As Interior notes, for example, the same C.H. 

Berry in 1945 listed the Oneidas as among the tribes under Interior’s jurisdiction.  Id.; Doc. 309 

at Amended Rod 006445 (C.H. Berry letter of January 10, 1945 identifying Oneidas as among 

“the tribes under our jurisdiction for the calendar year 1943.”). 

7
 In criticizing the Part 151 regulations and 25 C.F.R. § 1.4, Plaintiffs rely on Hawaii v. Office of 

Hawaiian Affairs, 556 U.S. 163 (2009), which concerned neither the IRA nor Section 1.4.  The 

decision lends no support to Plaintiffs’ argument.  Office of Hawaiian Affairs involved a 

decision of the Hawaii Supreme Court that prohibited the State from selling a parcel of former 

Crown land that had been placed into a trust when Hawaii was admitted to the United States.  

The Supreme Court ruled that the Apology Resolution, P.L. 103-150, a joint resolution of 

Congress that apologizes to Native Hawaiians for the United States’ role in the overthrow of the 
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recognized the placement of land in trust for Indians as a legitimate exercise of federal power, 

even in the original colonies and before enactment of the IRA.  See United States v. Wright, 53 

F.2d 300, 308 (4th Cir. 1931) (rejecting challenge to statute authorizing placement of land in 

trust for Indians in North Carolina, explaining “Congress has the power to legislate for the 

protection and guardianship of this band of Indians, and . . . a statute authorizing the creation of  

…a trust in lands as is here involved is a proper exercise of the power”).  

CNYFBA next argues that “the only way to add additional lands [under the IRA] is for 

Congress to make a specific appropriation to purchase lands.”  Dkt. No. 119 at 26.  This 

argument flies in the face of the statute’s language and, moreover, has already been rejected by 

the Court in this very case.
8
  See Mem.-Dec. & Order of Mar. 1, 2010 (Dkt. No. 74) at 10-12.  

This Court examined the language of 25 U.S.C. § 465 and noted that “the statute provides for 

means other than the allotment of federal funds to take land into trust.”  Id. at 11.  The Eighth 

Circuit has similarly rejected this argument based on the statutory language:   

The Secretary may purchase land for an individual Indian and hold title to it in 

trust for him.  There is no prohibition against accomplishing the same result 

indirectly by conveyance of land already owned by an Indian to the United States 

in trust.  Section 465 lists gifts among the means by which the Secretary may 

acquire land . . . .   

 

Chase v. McMasters, 573 F.2d 1011, 1016 (8th Cir. 1978).  

                                                                                                                                                                                           
Kingdom of Hawaii, does not confer authority to stop the sale or disposition of ceded lands. The 

decision had nothing to do with the taking of land into trust for tribes or 25 C.F.R. § 1.4. 
8
 The argument was previously advanced as part of a non-delegation claim:  that without 

restricting Interior to land acquisitions purchased with congressionally appropriated funds, the 

IRA offends the non-delegation doctrine.  However, the question remains the same: does the 

statute permit the Department to acquire lands by means other than with congressionally 

appropriated funds? 
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 E.  Plaintiffs other arguments are without merit 

 Finally, CNYFBA asserts that allowing land to be placed in trust will be “catastrophic” 

because it will subject non-Indian citizens as well as Plaintiff Melvin Phillips to the government 

of the Oneidas.  Dkt. No. 119 at 31-32.  That is wrong.  Indian tribes have limited jurisdiction 

over non-Indians within their reservations.  See Plains Commerce Bank v. Long Family Land 

and Cattle Co., 554 U.S. 316, 328 (2008); Montana v. United States, 450 U.S. 544, 565-66 

(1981).  Further, to the extent that Plaintiff is a person of “Oneida Indian descent” he will only be 

subject to the Oneidas’ tribal government as a member of the Nation if he chooses to be a 

member.  See Morris v. Tanner, 288 F. Supp. 2d 1133, 1141 (D. Mont. 2003) (“the voluntary 

nature of tribal membership, like citizenship, is crucial to keep in mind.  While one might be 

unhappy to relinquish one’s tribal membership in order to avoid future prosecution by a tribal 

court, one could still do so.”).  See also Cohen’s Handbook of Federal Indian Law 3.03[3] at 176 

(Newton ed., 2012) (discussing that “[t]ribal membership is a bilateral relation[ship]” and noting 

that “a member of any Indian tribe is at liberty to terminate the tribal relationship whenever the 

member so chooses”).  Compare Means v. Navajo Nation, 432 F.3d 924, 934 (9th Cir. 2005) 

(noting in case subjecting Indian to tribal criminal jurisdiction that the analysis might be different 

if “he had been expelled from or had voluntarily and formally withdrawn from his tribe prior to 

committing the alleged misdemeanors”) (internal footnote omitted).   

IV.  CONCLUSION 

 For the reasons stated above, the United States should be granted summary judgment on 

all Plaintiffs’ surviving claims and their complaint should be dismissed. 
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