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I. INTRODUCTION 
 
 Plaintiffs, individual Indians with interests in allotted land on the Fort Berthold Indian 

Reservation in North Dakota, seek damages for alleged breaches of trust associated with oil and 

gas leases entered into by allotted Indians and approved by the Secretary of the Interior’s 

delegate in 2007 and 2008.  Plaintiffs, as certified class members in Cobell v. Salazar, D.D.C. 

No. 96-cv-1285, who did not opt-out of the Trust Administration Class, compromised, waived, 

and released the United States from any liability associated with oil and gas leasing of their 

allotted land that occurred prior to September 30, 2009.  The Cobell settlement agreement, 

judgment, and release extinguished plaintiffs’ leasing claims advanced in this case.  Thus, the 

United States is entitled to judgment as a matter of law on plaintiffs’ leasing claims. 

 Plaintiffs alternatively claim that the United States somehow breached its trust 

responsibilities to plaintiffs by entering into the Cobell settlement.  This Court lacks subject-

matter jurisdiction over plaintiffs’ claim because plaintiffs have failed to identify any specific 

statutory or regulatory obligation of the United States, money-mandating in breach, precluding it 

from settling the Trust Administration Class’s claims in Cobell pursuant to congressional 

authorization.  Further, plaintiffs’ claim should fail as a matter of law because the United States 

District Court for the District of Columbia (“District Court”) held a fairness hearing and 

concluded that the Cobell settlement was “fair, reasonable and adequate,” a finding upheld on 

appeal to the United States Court of Appeals for the District of Columbia Circuit. 

 Finally, plaintiffs claim that Congress effectuated a legislative taking by enacting the 

Claims Resolution Act of 2010, Pub. L. No. 111-291, 124 Stat. 3064, which authorized and 

ratified the Cobell settlement.  Plaintiffs’ claim fails because Congress specifically authorized 
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the compromise settlement and appropriated funds to compensate plaintiffs for released claims, 

thus there was no taking.   

II. QUESTIONS PRESENTED 
 
 1. Is the United States entitled to judgment in its favor as a matter of law as to 

plaintiffs’ First Cause of Action for “Breach of Fiduciary Duty Regarding Approval of Class 

Member Leases” by operation of the doctrines of waiver and release? 

 2. Should plaintiffs’ Second Cause of Action for “Breach of Fiduciary Duty 

Regarding Cobell Settlement” be dismissed for lack of subject-matter jurisdiction or for failure 

to state a claim upon which relief can be granted? 

 3. Should plaintiffs’ Third Cause of Action for “Legislative Taking” be dismissed 

for lack of subject-matter jurisdiction or for failure to state a claim upon which relief can be 

granted? 

III. STANDARD OF REVIEW 
 

A. Motion to Dismiss for Lack of Subject-Matter Jurisdiction. 
 
 The United States may assert by motion the defense of “lack of subject matter 

jurisdiction.”  Rules of the United States Court of Federal Claims (“RCFC”) 12(b)(1).  If the 

Court, at any time, determines that it lacks subject-matter jurisdiction over a case or claim, it has 

to be dismissed.  RCFC 12(h)(3). 

 Jurisdiction must be established before the Court may proceed to the merits of a case.  

Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 88-89 (1998).  Courts are presumed to lack 

subject-matter jurisdiction unless it is affirmatively indicated by the record; therefore, it is 

plaintiffs’ responsibility to allege facts sufficient to establish the Court’s subject-matter 

jurisdiction.  Renne v. Geary, 501 U.S. 312, 316 (1991); DaimlerChrysler Corp. v. United States, 
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442 F.3d 1313, 1318 (Fed. Cir. 2006) (“[I]t is settled that a party invoking federal court 

jurisdiction must, in the initial pleading, allege sufficient facts to establish the court’s 

jurisdiction.” (citations omitted)).  Once the Court’s subject-matter jurisdiction is put into 

question, it is “incumbent upon [the plaintiffs] to come forward with evidence establishing the 

court’s jurisdiction. . . . [The plaintiffs] bear[] the burden of establishing subject matter 

jurisdiction by a preponderance of the evidence.”  Reynolds v. Army & Air Force Exch. Serv., 

846 F.2d 746, 748 (Fed. Cir. 1988) (citation omitted); accord M. Maropakis Carpentry, Inc. v. 

United States, 609 F.3d 1323, 1327 (Fed. Cir. 2010). 

 When deciding a motion to dismiss, the Court may review the content of the competing 

pleadings, exhibits thereto, matters incorporated by reference in the pleadings, whatever is 

central or integral to the claim for relief or defense, and any facts of which the Court will take 

judicial notice.  Crusan v. United States, 86 Fed. Cl. 415, 417-18 (2009).  When a motion to 

dismiss challenges the Court’s subject-matter jurisdiction, the Court may look beyond the 

pleadings and inquire into jurisdictional facts to determine whether jurisdiction exists.  Rocovich 

v. United States, 933 F.2d 991, 993 (Fed. Cir. 1991).  The determination of whether this Court 

has subject matter jurisdiction to hear plaintiffs’ claims is a question of law.  Toxgon Corp. v. 

BNFL, Inc., 312 F.3d 1379, 1381 (Fed. Cir. 2002). 

B. Motion to Dismiss for Failure to State a Claim. 
 
 The United States may assert by motion that plaintiffs’ complaint fails to state a claim 

upon which relief can be granted.  RCFC 12(b)(6).  “The purpose of [Rule 12(b)(6)] is to allow 

the court to eliminate actions that are fatally flawed in their legal premises and destined to fail . . 

. .”  Advanced Cardiovascular Sys., Inc. v. Scimed Life Sys., Inc., 988 F.2d 1157, 1160 (Fed. 

Cir. 1993).  “A dismissal for failure to state a claim . . . is a decision on the merits which focuses 
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on whether the complaint contains allegations that, if proven, are sufficient to entitle a party to 

relief.”  Gould, Inc. v. United States, 67 F.3d 925, 929 (Fed. Cir. 1995) (citation omitted). 

 In resolving a Rule 12(b)(6) motion, the Court should assess whether plaintiffs’ 

complaint adequately states a claim for relief under the implicated statute and regulations and 

whether plaintiffs have made “allegations plausibly suggesting (not merely consistent with)” 

entitlement to relief.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007); see also Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (rephrasing Twombly standard as requiring “a claim to relief 

that is plausible on its face”); accord Cambridge v. United States, 558 F.3d 1331, 1335 (Fed. Cir. 

2009); McZeal v. Sprint Nextel Corp., 501 F.3d 1354, 1356-57 (Fed. Cir. 2007).  Although 

plaintiffs’ factual allegations need not be “detailed,” they “must be enough to raise a right to 

relief above the speculative level on the assumption that all the allegations in the complaint are 

true (even if doubtful in fact).”  Twombly, 550 U.S. at 555 (citations omitted).  Plaintiffs “must 

provide ‘a short and plain statement of the claim showing that the pleader is entitled to relief,’ in 

order to ‘give the defendant fair notice of what the . . . claim is and the grounds upon which it 

rests.’”  Totes-Isotoner Corp. v. United States, 594 F.3d 1346, 1354 (Fed. Cir. 2010) (quoting 

Twombly, 550 U.S. at 555).   

 The Court thus “‘accept[s] as true all factual allegations in the complaint, and . . . 

indulge[s] all reasonable inferences in favor of the non-movant’” to evaluate whether plaintiffs 

have stated a claim upon which relief can be granted.  Chapman Law Firm Co. v. Greenleaf 

Const. Co., 490 F.3d 934, 938 (Fed. Cir. 2007) (quoting Sommers Oil Co. v. United States, 241 

F.3d 1375, 1378 (Fed. Cir. 2001)).  “At the same time, a court is ‘not bound to accept as true a 

legal conclusion couched as a factual allegation.’”  Acceptance Ins. Cos. v. United States, 583 

F.3d 849, 853 (Fed. Cir. 2009) (quoting Twombly, 550 U.S. at 555).   
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C. Motion for Summary Judgment. 
 
 A party may move for summary judgment “at any time,” (RCFC 56(b)) and a motion for 

summary judgment may be advanced by the United States in lieu of an answer (RCFC 12(d)).  

Summary judgment should be granted if “the movant shows that there is no genuine dispute as to 

any material fact and the movant is entitled to judgment as a matter of law.”  RCFC 56(a).  A 

“material fact” is one that, under the substantive law governing the suit, may affect its outcome.  

Marriott Int’l Resorts, L.P. v. United States, 586 F.3d 962, 968 (Fed. Cir. 2009) (citing Anderson 

v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986)).  Further, a “genuine” dispute is one that 

“‘may reasonably be resolved in favor of either party.’”  Marriott, 586 F.3d at 968 (quoting 

Anderson, 477 U.S. at 250). 

 Where the moving party bears the burden of proof at trial, the moving party should 

“support [] its motion with affidavits or other evidence which, unopposed, would establish its 

right to judgment.”1/  Sweats Fashions, Inc. v. Pannill Knitting Co., Inc., 833 F.2d 1560, 1562 

(Fed. Cir. 1987).  Once the moving party properly makes and supports a motion for summary 

judgment, the burden shifts to the nonmoving party to point toward “specific facts” in the record 

that establish a genuine dispute of material fact.  Celotex Corp. v. Catrett, 477 U.S. 317, 324 

(1986); Enzo Biochem, Inc. v. Applera Corp., 599 F.3d 1325, 1337 (Fed. Cir. 2010).  In doing 

so, the nonmoving party must offer more than categorical denials or conclusory statements.  

Celotex, 477 U.S. at 322; see also Barmag Barmer Maschinenfabrik AG v. Murata Mach., Ltd., 

731 F.2d 831, 836 (Fed. Cir. 1984).  “Rule 56(e) . . . requires the nonmoving party to go beyond 

                                                 
1/   In general, claim preclusion is an affirmative defense, Concordia v. Bendekovich, 693 
F.2d 1073, 1075 (11th Cir. 1982), but it may be raised by the Court sua sponte “where all 
relevant data and legal records are before the court and the demands of ‘comity, continuity in the 
law, and essential justice’ mandate invocation of preclusion principles,” Transclean Corp. v. Jiffy 
Lube Int’l, Inc., 474 F.3d 1298, 1308 (Fed. Cir. 2007). 
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the pleadings and by her own affidavits, or by the ‘depositions, answers to interrogatories, and 

admissions on file,’ designate ‘specific facts showing that there is a genuine issue for trial.’”  

Celotex, 477 U.S. at 324 (quoting Fed. R. Civ. P. 56).  If the nonmoving party fails to meets its 

burden, then the motion for summary judgment should be granted. 

IV. UNDISPUTED MATERIAL FACTS 
 

A. Plaintiffs. 
 
 1. Plaintiff Ramona Gail Two Shields (Packineau) (“Two Shields”) is a Native 

American and member of the Three Affiliated Tribes of the Fort Berthold Reservation, a 

federally recognized Indian tribe.  Compl. (ECF No. 1) at ¶¶ 16, 137. 

 2. Two Shields has two Individual Indian Money (“IIM”) accounts in the 

Department of the Interior’s Trust Fund Accounting System (“TFAS”).  Herman Decl. at ¶ 10 

[App. Ex. 1 at 3].2/ 

 3. Two Shields is included in both the Historical Accounting Class and the Trust 

Administration Class in Cobell.  Herman Decl. at ¶ 11 [App. Ex. 1 at 3]. 

 4. Two Shields has an interest in two allotments, held in trust status, on the Fort 

Berthold Reservation: 301 651A and 301 M 868A.  Compl. at ¶ 137; Howling Wolf Decl. at ¶¶ 

3-4 [App. Ex. 2 at 21-22]. 

 5. Allotment 651A is a 320 acre tract of land located in the north half of Section 32, 

T. 149 N., R. 92 W., of the Fort Berthold Indian Reservation, within Dunn County, North 

Dakota, with an undivided surface and mineral estate.  Howling Wolf Decl. at ¶ 4 [App. Ex. 2 at 

21-22]. 

 6. Allotment M868A is a 314.180 acre parcel of mineral interest only, located in the 

                                                 
2/   Citations to the concurrently filed Appendix of Exhibits (“App.”) are to exhibit number 
and sequentially numbered page. 
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northeast quarter, east half of the northwest quarter, Lot 1, and Lot 2, of Section 18, T. 149 N., R. 

94 W., of the Fort Berthold Indian Reservation, within McKenzie County, North Dakota.  

Howling Wolf Decl. at ¶ 3 [App. Ex. 1 at 21]. 

 7. Plaintiff Mary Louise Defender Wilson (“Wilson”) is a Native American and a 

member of the Standing Rock Sioux Tribe of North & South Dakota, a federally recognized 

Indian tribe.  Compl. at ¶¶ 17, 138. 

 8. Wilson is included in both the Historical Accounting Class and the Trust 

Administration Class in Cobell.  Herman Decl. at ¶ 14 [App. Ex. 1 at 4].3/ 

 9. Wilson has an interest in allotment 301 M 868A.  Compl. at ¶ 138; Howling Wolf 

Decl. at ¶ 3 [App. Ex. 2 at 21]. 

B. Plaintiffs’ Leases. 
 
 10. On November 20, 2007, lease 7420A48981 for extraction of oil and gas was 

entered into between ZYNERGY Properties 6 Ft. Berthold Allottee, LLC, and allottees with an 

interest in tract 651A.  Howling Wolf Decl. at ¶ 6 [App. Ex. 2 at 22].  The lease was approved by 

the Bureau of Indian Affairs (“BIA”) on December 19, 2007.  Id.; Compl. at ¶ 137(d). 

 11. On February 12, 2008, Lease 7420A49251 for extraction of oil and gas was 

entered into between ZYNERGY Properties 6 Ft. Berthold Allottee, LLC, and allottees with an 

interest in tract M868A.  Howling Wolf Decl. at ¶ 8 [App. Ex. 2 at 22].  The lease was approved 

by BIA on February 24, 2008.  Id.; Compl. at ¶ 137(e). 

 12. Lease 7420A48981 was assigned to Dakota-3 E&P Company, LLC, on March 23, 

                                                 
3/   There are three individuals with similar names that share an interest in tract 301 M 868A.  
Herman Decl. at ¶ 12 [App. Ex. 1 at 12].  Based upon the information contained in the 
complaint, the United States understands plaintiff to be Mary L. Wilson of the Standing Rock 
Sioux Tribe (NABN x9982).  All three individuals with similar names are members of both the 
Historical Accounting Class and Trust Administration Class.  Id. at ¶¶ 13-15 [App. Ex. 1 at 3-4]. 
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2009.  Howling Wolf Decl. at ¶ 7 [App. Ex. 2 at 22]; Compl. at ¶ 137(d). 

 13. Lease 7420A49251 was assigned to Dakota-3 E&P Company, LLC, on March 23, 

2009.  Howling Wolf Decl. at ¶ 9 [App. Ex. 2 at 22]; Compl. at ¶ 137(e). 

C. The Cobell Litigation. 
 

1. The Complaint and Amended Complaint. 
 
 14. The Cobell complaint was filed on June 10, 1996.  In the original Cobell 

complaint, plaintiffs alleged that officials of the United States violated their fiduciary duties as 

trustee to individual Indians and sought an accounting of their trust funds held in IIM accounts.  

Cobell v. Salazar, 573 F.3d 808, 809 (D.C. Cir. 2009) (“Cobell XXII”). 

 15. On December 21, 2010, with leave of court, and pursuant to the jurisdictional 

grant of the Claims Resolution Act of 2010, plaintiffs filed an amended complaint in Cobell.  

Cobell Am. Compl. (Cobell ECF No. 3671) [App. Ex. 3 at 24-50]. 

 16. The Cobell Amended Complaint asserted three causes of action: (1) that the 

United States be compelled to provide a historical accounting to IIM beneficiaries; (2) that the 

class plaintiffs be awarded “restitution, damages, and other appropriate legal and equitable 

relief” for the United States’ alleged mismanagement of plaintiffs’ IIM trust funds; and (3) that 

the class plaintiffs be awarded “restitution, damages, and other appropriate legal and equitable 

relief” for the United States’ alleged mismanagement of plaintiffs’ trust lands and non-monetary 

trust assets.  Cobell Am. Compl. at ¶¶ 43-52 [App. Ex. 3 at 47-48]. 

 17. In their amended complaint in the District Court, plaintiffs allege, in pertinent 

part, the following: 

Their damages claims arise from “gross breaches of trust by the United States. . . 
with respect to the money, land, and other natural resource assets of more than 
450,000 individual Indians.”  Id. at ¶ 1 [App. Ex. 3 at 24]. 
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The United States mismanaged plaintiffs’ funds, land, and resources.  Id. at ¶ 3 
[App. Ex. 3 at 25]. 
 
The United States mismanaged plaintiffs’ “land and resources, including oil, 
natural gas, mineral, timber, grazing, and other resources.”  Id. at ¶¶ 4(g), 28 
[App. Ex. 3 at 25, 36-37]. 
 
That the United States’ fiduciary obligations included, among other things 

 
Leasing trust land and otherwise prudently contracting for the use 
of trust lands and the sale of subsurface rights and natural 
resources; 
 
Ensuring fair market value of leases, royalty agreements, 
easements, rights-of-way, other encumbrances and sales; 
 
Preventing loss, dissipation, waste, or ruin of trust land, subsurface 
rights, and other natural resources; and 
 
Preventing misappropriation. 

 
Id. at ¶ 22 [App. Ex. 3 at 33]. 

 18. The Cobell Amended Complaint was filed pursuant to the terms of a settlement 

agreement.  Settlement Agreement (Cobell ECF No. 3660-2), Terms of Agreement at ¶ B.3.a 

[App. Ex. 4 at 67-68]. 

2. The Settlement Agreement. 
 
 19. The Cobell Settlement Agreement established two settlement classes, the 

Historical Accounting Class, id. at ¶ A.16 [App. Ex. 4 at 62], and the Trust Administration Class, 

id. at ¶ A.35 [App. Ex. 4 at 66]. 

 20. The Historical Accounting Class was a non-opt-out class.  Id. at ¶ C.2.a [App. Ex. 

4 at 71]. 

 21. Upon final approval of the settlement, the members of the Historical Accounting 

Class “shall be deemed to have released, waived and forever discharged the United States . . . 

from the obligation to perform a historical accounting of his or her IIM Account or any 
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individual Indian trust asset . . . .”  Id. at ¶ I.1 [App. Ex. 4 at 95-96].  Also upon final approval of 

the settlement, the Historical Accounting Class “shall be deemed to be forever barred and 

precluded from prosecuting any and all claims and/or causes of action for a Historical 

Accounting Claim that were, or could have been, asserted in the [Amended] Complaint . . .”  Id. 

 22. The Trust Administration Class was an opt-out class.  Id. at ¶ C.2.b [App. Ex. 4 at 

71]. 

 23. Upon final approval of the settlement, the members of the Trust Administration 

Class who did not opt-out “shall be deemed to have released, waived and forever discharged [the 

United States] from, and . . . shall be deemed to be forever barred and precluded from 

prosecuting, any and all claims and/or causes of action that were, or should have been, asserted 

in the Amended Complaint when it was filed . . . by reason of, or with respect to, or in 

connection with, or which arise out of, matters stated in the Amended Complaint for Funds 

Administration Claims or Land Administration Claims that [they] have against [the United 

States.”  Id. at ¶ I.2 [App. Ex. 4 at 96]. 

 24. “Land Administration Claims” are defined as “known and unknown claims that 

could have been asserted through [September 30, 2009] for [the United States’] alleged breach of 

trust and fiduciary mismanagement of land, oil, natural gas, mineral, timber, grazing, water and 

other resources . . . .”  Id. at ¶ A.21 [App. Ex. 4 at 63-64]. 

3. Authorizing Legislation. 
 
 25. On December 8, 2010, Congress passed the Claims Resolution Act of 2010.  The 

Claims Resolution Act, among other things, “authorized, ratified, and confirmed” the Cobell 

settlement (§ 101(c)(1)); conferred subject-matter jurisdiction on the United States District Court 

for the District of Columbia over the Cobell Amended Complaint (§ 101(d)(1)); and permitted 

Case 1:13-cv-00090-LB   Document 6-1   Filed 03/29/13   Page 18 of 39



 

- 11 - 
 

certification of the Trust Administration Class “[n]otwithstanding the requirements of the 

Federal Rules of Civil Procedure” (§ 101(d)(2)). 

4. Class Certification. 
 
 26. The District Court initially certified Cobell as a class action in February 1997 

under Fed. R. Civ. P. 23(b)(1)(A) and (b)(2).  Order of Feb. 4, 1997 (Cobell Docket No. 27) 

[App. Ex. 5 at 175-76].  The class that was certified consisted of “present and former 

beneficiaries of Individual Indian Money accounts (exclusive of those who prior to the filing of 

the Complaint herein had filed actions on their own behalf alleging claims included in the 

Complaint).”  Id. at 2-3.  This is the Historical Accounting Class. 

 27. On July 27, 2011, the District Court re-certified the Historical Accounting Class.   

Order Granting Final Approval to Settlement (Cobell ECF No. 3850) at 5 [App. Ex. 6 at 182]. 

 28. On July 27, 2011, the District Court certified the Trust Administration Class 

which consists, in pertinent part, of individual Indians who had an IIM account at any time after 

approximately 1985 or, as of September 30, 2009, had a recorded or other demonstrable 

beneficial ownership interest in land held in trust or restricted status.  Id. at 5-6 [App. Ex. 6 at 

182-83]. 

5. Class Notice. 
 
 29. Notice of the settlement which, among other things, informed Trust 

Administration Class members of their opt-out rights, was mailed to “[a] list of all readily 

identifiable Class Members whose names and addresses were readily available and provided by 

the Department of the Interior . . ., or whose addresses could be reasonably obtained through 

advanced legal research.”  Kinsella Decl. at ¶ 11 [App. Ex. 7 at 236]. 

 30. Notice of the settlement was also provided in print media, id. at ¶¶ 20-22, 43-46 
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[App. Ex. 7 at 239-40, 247-48], by radio, id. at ¶¶ 23-24, 34-42, 47 [App. Ex. 7 at 240-41, 243-

46, 248-49], on the internet, id. at ¶¶ 25-26 [App. Ex. 7 at 241-42], and on television, id. at ¶¶ 

27-33 [App. Ex. 7 at 242-44]. 

6. Plaintiffs Did Not Opt Out. 
 
 31. On December 21, 2010, the District Court granted preliminary approval to the 

Settlement Agreement.  Order of Dec. 21, 2010 (Cobell ECF No. 3667) [App. Ex. 8 at 403-6]. 

 32. Pursuant to the Court’s Order, plaintiffs that wanted to opt-out of the Trust 

Administration Class had 120 days, to April 20, 2011, to postmark their opt-out or objection 

forms.  Id. at ¶ 11 [App. Ex. 8 at 405]. 

 33. As of May 4, 2011, the Claims Administrator had received 1,826 timely potential 

opt-out notices, as well as 39 late notices, for a total of 1,865.  Keogh Decl. at ¶ 3 [App. Ex. 9 at 

408]. 

 34. Two Shields did not opt-out of the Trust Administration Class.  Keough Decl., 

Exs. A and B [App. Ex. 9 at 411-52]; July 27, 2011, Order Granting Final Approval to 

Settlement (Cobell ECF No. 3850), Exs. A and B [App. Ex. 6 at 191-230].   

 35. Wilson did not opt-out of the Trust Administration Class.  Id. 

7. Fairness Hearing and Final Approval of Settlement. 
 
 36. On June 20, 2011, the District Court held a fairness hearing on the proposed 

Settlement Agreement.  Order Granting Final Approval to Settlement at 3-4 [App. Ex. 6 at 180-

81]. 

 37. On June 27, 2011, the District Court granted final approval to the Settlement 

Agreement (as amended).   Id. at 7 [App. Ex. 6 at 184].  The District Court found, among other 

things, “that the terms of the settlement are ‘fair, reasonable and adequate’ from the perspective 
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of absent class members” and that “the proposed settlement satisfies due process by affording 

adequate notice to class members, a meaningful opportunity for class members to participate and 

be heard, a reasonable opportunity for members of the Trust Administration Class to exclude 

themselves from the settlement, and adequate representation of the classes by the class 

representatives and class counsel.”  Id. at 4 [App. Ex. 6 at 181]. 

 38. As for the Trust Administration Class, the District Court found that “[t]he best 

notice practicable has been provided class members, including individual notice where members 

could be identified through reasonable effort.”  Id. at 6 [App. Ex. 6 at 183]. 

 39. The District Court ordered that “[t]he Settlement Agreement and this Order and 

Judgment are binding on all members of the Trust Administration Class who are not identified 

among the excluded class members” and “[s]uch members . . . shall be deemed to have released, 

waived and forever discharged” the United States from Land Administration Claims and Fund 

Administration Claims.  Id. at 8 [App. Ex. 6 at 185]. 

 40. Final judgment in Cobell was entered on August 4, 2011.  Judgment in a Civil 

Action (Cobell ECF No. 3853) [App. Ex. 10 at 453]. 

 41. The District Court’s final judgment was affirmed by the United States Court of 

Appeals for the District of Columbia on May 22, 2012.  Cobell v. Salazar, 679 F.3d 909 (D.C. 

Cir. 2012) (“Cobell XXIII”); Good Bear v. Salazar, 2012 WL 1884702 (D.C. Cir. May 22, 

2012). 

 42. The Settlement Agreement became effective on November 24, 2012, after all 

possible appeal periods expired.  See Order of Dec. 11, 2012 (Cobell ECF No. 3923) [App. Ex. 

11 at 454-57]. 
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V. ARGUMENT 
 

A. The United States is Entitled to Judgment in its Favor on Plaintiffs’ First 
Cause of Action Under the Doctrines of Waiver and Release. 

 
 A settlement agreement, for enforcement purposes, has the same attributes of a contract.  

VanDesande v. United States, 673 F.3d 1342, 1350 (Fed. Cir. 2012).  If the language of the 

release in a settlement agreement or contract clearly bars the asserted claim, the plain language 

governs.  King v. Dep’t of the Navy, 130 F.3d 1031, 1033 (Fed. Cir. 1997).  It is axiomatic that 

binding settlement agreements, stipulations, and stipulated judgments are enforceable in 

subsequent actions to bar re-litigation of the compromised or resolved claims.  Peckham v. 

United States, 61 Fed. Cl. 102, 109 (2004). 

 “[U]nder elementary principles of prior adjudication a judgment in a properly entertained 

class action is binding on class members in any subsequent litigation.”  Cooper v. Fed. Reserve 

Bank of Richmond, 467 U.S. 867, 874 (1984).  The binding effect of a class judgment is not 

diminished when the judgment is pursuant to a settlement agreement.  See Ortiz v. Fibreboard 

Corp., 527 U.S. 815, 848-49 (1999) (District Court’s certification requires heightened attention 

where settlement class is certified because of “the justifications for binding the class members”); 

Matsushita Elec. Indus. Co., Ltd. v. Epstein, 516 U.S. 367, 378 (1996) (court “would afford 

preclusive effect to settlement judgment . . . notwithstanding the fact that [class members] could 

not have pressed their Exchange Act claims in the Court of Chancery.”); Wyly v. Weiss, 697 

F.3d 131, 143 (2d Cir. 2012) (members of certified settlement class are bound by settlement 

order).  It is beyond cavil that unnamed members of a class action are bound “even though they 

are not parties to the suit.”  Smith v. Bayer Corp., 564 U.S. ___, 131 S. Ct. 2368, 2380 (2011). 

 Here, both the Settlement Agreement and the District Court’s judgment expressly waive 

and release plaintiffs’ leasing claims advanced in their First Cause of Action.  The Settlement 
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Agreement waives, releases, and forever discharges the United States from liability for and 

forever bars and precludes plaintiffs “from prosecuting, any and all claims and/or causes of 

action that were, or should have been, asserted in the Amended Complaint when it was filed . . . 

by reason of, or with respect to, or in connection with, or which arise out of” Land 

Administration Claims.  Undisputed Fact (“UF”) 23.  “Land Administration Claims” include 

claims for “[f]ailure to obtain fair market value for leases” (Cobell Settlement Agreement at ¶ 

A.21.b); for “[f]ailure to prudently negotiate leases” (id. at ¶ A.21.c); for “[f]ailure to include or 

enforce terms requiring that Land be conserved, maintained, or improved” (id. at ¶ A.21.e); for 

“[p]ermitting loss, dissapation, waste or ruin, including failure to preserve Land . . . involving . . . 

oil, natural gas, [and] mineral resources . . .” (id. at ¶ A.21.f); and for “[f]ailure to control, 

investigate allegations of, or obtain relief in equity and at law for, . . . theft, misappropriation, 

fraud or misconduct regarding Land” (id. at ¶ A.21.h).  The Cobell Amended Complaint 

similarly advances the Land Administration Claims identified in the Settlement Agreement.  UF 

17.   

 Plaintiffs now seek to litigate in this case Land Administration Claims―the very same 

claims that were “waived, released, and forever discharged” in the Cobell settlement.  Plaintiffs 

seek damages because the United States allegedly “approved an inadequate lease bonus price” on 

their leases (Compl. at ¶ 118); “approved inadequate royalty percentages” on their leases (id. at ¶ 

119); and failed to include lease provisions that precluded assignment of leases, had certain well 

spacing provisions, contained allegedly inadequate environmental protection provisions, and 

failed to contain terms protecting cultural resources (id. at ¶ 120).  Thus, plaintiffs claim that the 

United States failed to “maximize” lease bonus payments and royalty rates at the time those 

leases were issued, and failed to include certain lease terms favorable to plaintiffs at the time 
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those leases were issued.  Plaintiffs’ leases were issued in 2007 and 2008, well over a year and a 

half before the Cobell Amended Complaint was filed.  Plaintiffs’ leasing claims were therefore 

known, or knowable, well in advance of the Cobell Settlement Agreement record date of 

September 30, 2009, and are included in the Land Administration Claims in the Cobell 

Settlement Agreement and the Third Cause of Action in the Cobell Amended Complaint.   

 Furthermore, plaintiffs allege that the imprudent leasing was the result of a conspiracy 

that was known by and reported to the Bureau of Indian Affairs in 2007 (id. at ¶ 89), and was the 

subject of a 2008 “meeting open to all residents on the Fort Berthold Reservation” and follow-up 

letters by an organization of tribal members (id. at ¶ 95).  To the extent plaintiffs argue their 

leasing claims somehow had not “accrued” as of the Cobell record date―despite the fact that, in 

2008,“[t]ribal members at the Forth Berthold reservation warned the BIA about what the real 

market value was” (id. at ¶ 91)―that argument is of no moment.  “[W]hether a claim exists at 

the time of execution of a general release, for purposes of determining whether that claim has 

been released, is a very different question from whether a claim exists in the statute of limitations 

context.  This is so because the issue in the release situation is voluntary waiver of a claim, and 

the critical inquiry is whether the claim or right can be said to exist such that a party is capable of 

waiving it or preserving it.”  Mississippi Power & Light Co. v. United Gas Pipe Line Co., 729 F. 

Supp. 504, 507-508 (S.D. Miss. 1989) (internal citations omitted).  A plaintiff may waive a 

future cause of action in a settlement agreement, even one yet to accrue, predicated on the 

wrongful actions of a defendant antecedent to the settlement.  See, e.g., Adams v. Philip Morris, 

Inc., 67 F.3d 580, 584 (6th Cir.1995) (acknowledging that a settlement agreement may waive 

claims for future effects of past discrimination); Allen v. Nicholson, 573 F. Supp. 2d 35, 38-39 

(D.D.C. 2008) (upholding settlement agreement where plaintiff “waives his right to pursue future 
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causes of action against the Agency based on facts in existence as of the date” of the agreement); 

Luttrell v. Cooper Industries, Inc., 60 F. Supp. 2d 629, 632 (E.D. Ky. 1988) (“A plaintiff, 

however, may waive a future cause of action, even one yet to accrue, predicated on the tortious 

conduct of a defendant antecedent to the settlement.”).   

 Here, the Cobell Settlement Agreement explicitly waives all “known and unknown” Land 

Administration Claims in existence as of the record date.  Cobell Settlement Agreement at ¶ 

A.21.  Thus, when or how plaintiffs learned the full extent of the alleged damages that stemmed 

from their leases issued in 2007 and 2008 is irrelevant to the waiver and release analysis.  

Plaintiffs’ leasing claims existed as of September 30, 2009, and are claims encompassed by the 

Settlement Agreement, thus plaintiffs’ First Cause of Action should be dismissed.4/ 

 In sum, the unambiguous intent of the Cobell Settlement Agreement was to “wipe the 

slate clean” as to the Trust Administration Class’s Land Administration Claims that existed as of 

September 30, 2009.  The Settlement Agreement contains a full and complete release of Land 

Administration Claims, “known and unknown,” for Trust Administration Class members that did 

not opt-out of the Settlement Agreement.  Plaintiffs’ First Cause of Action alleges that the United 

States breached its trust responsibilities to plaintiffs when it approved oil and gas leases in 2007 

and 2008―claims that are squarely encompassed by the Cobell Amended Complaint and 

Settlement Agreement.  Plaintiffs, as class members who did not opt-out, will be compensated 

for their Land Administration Claims and have waived, released, and forever discharged the 

                                                 
4/   The putative class that plaintiffs propose to certify includes allottees “[w]ho entered into 
leases or assignments with respect to acreage approved by the Bureau of Indian Affairs between 
January 1, 2006, and November 1, 2010.”  Compl. at ¶ 123(b).  Leases issued between October 
1, 2009, and November 1, 2010, (if any) are not subject to the Cobell Settlement Agreement and 
release.  Regardless of whether there are other plaintiffs that may have leasing claims against the 
United States, the named plaintiffs in this lawsuit do not have tenable leasing claims against the 
United States and this action should be dismissed. 
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United States from liability for those claims.  Thus, the United States is entitled to judgment in 

its favor as a matter of law on plaintiffs’ First Cause of Action by operation of the doctrines of 

waiver and release. 

B. Plaintiffs’ Second Cause of Action Should be Dismissed. 
 

1. Plaintiffs have failed to plead or establish subject-matter jurisdiction 
over their Second Cause of Action. 

 
   “It is axiomatic that the United States may not be sued without its consent and that the 

existence of consent is a prerequisite for jurisdiction.”  United States v. Navajo Nation, 537 U.S. 

488, 502 (2003) (“Navajo I”) (quoting United States v. Mitchell, 463 U.S. 206, 212 (1983) 

(“Mitchell II”)).  A waiver of sovereign immunity must be “‘unequivocally expressed’ in 

statutory text,” FAA v. Cooper, 566 U.S. ___, 132 S. Ct. 1441, 1448 (2012) (citations omitted), 

and the “scope” of any such waiver has to be “strictly construed . . . in favor of the sovereign,” 

Lane v. Peña, 518 U.S. 187, 192 (1996), and “not ‘enlarge[d] . . . beyond what the language 

requires.’” U.S. Dep’t of Energy v. Ohio, 503 U.S. 607, 615 (1992) (citation omitted); see 

Cooper, 132 S. Ct. at 1448. 

 The Tucker Act provides a “[l]imited” waiver of the United States’ immunity from suit 

(United States v. Navajo Nation, 556 U.S. 287, 289 (2009) (“Navajo II”)) by granting this Court 

jurisdiction over 

any claim against the United States founded either upon the Constitution, or any 
Act of Congress or any regulation of an executive department, or upon any 
express or implied contract with the United States, or for liquidated or 
unliquidated damages in cases not sounding in tort. 
 

28 U.S.C. § 1491(a)(1).  The corresponding Indian Tucker Act, 28 U.S.C. § 1505, provides 
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essentially the “same access” to relief.5/  United States v. Mitchell, 445 U.S. 535, 540 (1980) 

(“Mitchell I”). 

 While the text of the two Tucker Acts addresses damages claims “founded . . . upon” (28 

U.S.C. § 1491(a)(1)) or “arising under” (28 U.S.C. § 1505) the Constitution or a federal statute 

or regulation, it is well settled that “[n]ot every claim invoking the Constitution, a federal statute, 

or a regulation is cognizable.”  Mitchell II, 463 U.S. at 216.  Instead, “[t]he claim must be one 

for money damages against the United States, and the claimant must demonstrate that the source 

of substantive law he relies upon ‘can fairly be interpreted as mandating compensation by the 

Federal Government for the damage sustained.’”  Id. at 216-217 (quoting United States v. 

Testan, 424 U.S. 392, 400 (1976) (quoting Eastport S.S. Corp. v. United States, 372 F.2d 1002, 

1009 (Ct. Cl. 1967))); accord Navajo I, 537 U.S. at 503. 

 Indians asserting a non-contract claim under the Tucker Act or Indian Tucker Act must 

therefore clear “two hurdles” to invoke federal jurisdiction.  Navajo II, 556 U.S. at 290.  “First, 

the [plaintiffs] ‘must identify a substantive source of law that establishes specific fiduciary or 

other duties, and allege that the Government has failed faithfully to perform those duties.’”  Id. 

(quoting Navajo I, 537 U.S. at 506).  That “threshold” showing must be based on “specific 

rights-creating or duty-imposing [constitutional,] statutory or regulatory prescriptions” that 

establish “specific fiduciary or other duties” that the government allegedly has failed to fulfill.  

Navajo I, 537 U.S. at 506; see United States v. Jicarilla Apache Nation, 564 U.S. ___, 131 S. Ct. 

2313, 2325 (2011) (holding that the government’s duties vis-a-vis Indians are defined by 

                                                 
5/   Plaintiffs cite the Indian Tucker Act as a basis for jurisdiction.  Compl. at ¶ 20.  The 
United States disputes that the Indian Tucker Act applies to plaintiffs’ claims as plaintiffs are 
neither a tribe, band, nor identifiable group of Indians.  28 U.S.C. § 1505.  This dispute is 
immaterial to this motion to dismiss, as the jurisdictional analysis is the same under the Tucker 
Act and Indian Tucker Act. 
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“specific, applicable, trust-creating statute[s] or regulation[s],” not “common-law trust 

principles”); Navajo II, 556 U.S. at 302 (same). 

 Second, “[i]f that threshold is passed,” the plaintiffs must further show that “the relevant 

source of substantive law,” the violation of which forms the basis of their claim, “‘can fairly be 

interpreted as mandating compensation for damages sustained as a result of a breach of the duties 

the governing law imposes.’”  Navajo II, 556 U.S. at 290-291 (quoting Navajo I, 537 U.S. at 

506) (brackets omitted).  That second showing reflects the understanding that not “all [such 

provisions conferring] substantive rights” mandate the award of money damages from the 

government “to redress their violation,” and that the limited waivers of sovereign immunity in 

the Tucker Acts extend only to claims that the government has violated provisions that 

themselves require payment of a damages remedy.  Testan, 424 U.S. at 400-401 (citing Eastport 

S.S. Corp., 372 F.2d at 1009); see also Navajo I, 537 U.S. at 503, 506; Mitchell II, 463 U.S. 216-

218. 

 In other words, “the basis of the federal claim—whether it be the Constitution, a statute, 

or a regulation”—that is identified in the first step of the analysis can in turn give rise to a claim 

for money damages under the Tucker Acts only if “that basis ‘in itself can fairly be interpreted as 

mandating compensation by the Federal Government for the damage sustained.’”  Testan, 424 

U.S. at 401-402 (ellipsis and citation omitted).  The Tucker Acts therefore “waive sovereign 

immunity for claims premised on other sources of law (e.g., statutes or contracts)” “only if ” the 

“other source of law” creating “the right or duty” that the government has allegedly violated 

“‘can fairly be interpreted as mandating compensation.’”  Navajo II, 556 U.S. at 290 (quoting 

Testan, 424 U.S. at 400); accord AAFES v. Sheehan, 456 U.S. 728, 739-741 (1982) (Tucker Act 

“jurisdiction . . . cannot be premised on the asserted violation of regulations that do not 

Case 1:13-cv-00090-LB   Document 6-1   Filed 03/29/13   Page 28 of 39



 

- 21 - 
 

specifically authorize awards of money damages.”). 

 In their Second Cause of Action, plaintiffs allege that “the United States acts as a 

fiduciary to the Plaintiffs and Class Members” and “had an absolute fiduciary duty to fully 

disclose to the Cobell class the potential liability associated with BIA’s oil and gas approval 

activity for allottees on the Fort Berthold Reservation.”  Compl. at ¶ 175.  Plaintiffs further claim 

that the United States breached this alleged duty by “fail[ing] to disclose or otherwise provide 

any evidence that it disclosed the allegations made by Plaintiffs and Class Members to the Cobell 

class counsel.”  Id. at ¶ 176.  Plaintiffs summarize, “the United States breached its fiduciary 

duties by not disclosing to the Cobell class counsel the facts about the claims brought in” 

plaintiffs’ First Cause of Action.  Id. at ¶ 177. 

 Plaintiffs’ Second Cause of Action should be dismissed because plaintiffs have failed to 

identify a statute, regulation, or other substantive source of law that imposes upon the United 

States a fiduciary duty to disclose information to an adversary in litigation during confidential 

settlement discussions.  The United States is not aware of any such duty.   

 The Supreme Court recently addressed the United States’ disclosure obligations to 

Indians.  In Jicarilla, an Indian tribe sought access to government documents that were subject to 

the attorney-client communication privilege based upon application of the common law 

“fiduciary exception” to that privilege.  131 S. Ct. at 2319.  The Supreme Court rejected the 

tribe’s argument, and reiterated that “the Tribe must point to a right conferred by statute or 

regulation in order to obtain otherwise privileged information from the Government against its 

wishes.”  Id. at 2325.  The Supreme Court found no such applicable statute or regulation, 

rejected the United States Court of Appeal for the Federal Circuit’s reliance on the common law 

principle that “‘the fiduciary has a duty to disclose all information related to trust management to 

Case 1:13-cv-00090-LB   Document 6-1   Filed 03/29/13   Page 29 of 39



 

- 22 - 
 

the beneficiary’” (id. at 2329 quoting In re United States, 590 F.3d 1305, 1313 (Fed. Cir. 2009)), 

and confirmed that statutes and regulations “define the Government’s disclosure obligation to the 

Tribe” (id. at 2329-30).  The Supreme Court reviewed provisions of the American Indian Trust 

Reform Management Act of 1994, Pub L. No. 103-412, (specifically, 25 U.S.C. § 162a(d)) and 

concluded “[w]hatever Congress intended, we cannot read the clause to include a general 

common-law duty to disclose all information related to the administration of Indian trusts.”  Id. 

at 2330.  The Supreme Court has therefore already rejected the general duty of disclosure that 

underpins plaintiffs’ Second Cause of Action. 

 Furthermore, the alleged duty advanced by plaintiffs in their Second Cause of Action is 

even more attenuated than the duty of disclosure advanced by the tribe in Jicarilla.  In Jicarilla, 

the tribe argued it was entitled to access to information about trust management decisions of the 

Department of the Interior.  Here, plaintiffs argue that the general trust relationship between the 

United States and Indians compels the United States to disclose information that is not related to 

trust administration.  Instead, plaintiffs argue that the general duty of disclosure extends to 

disclosure of non-trust management information to adversaries in litigation during settlement 

discussions.  Compl. at ¶¶ 174-177.  Plaintiffs’ argument finds no support in the law.  Thus, 

because plaintiffs cannot root the alleged trust duty that forms the basis for their Second Cause of 

Action in statute or regulation, and, necessarily, cannot show that statute or regulation to be 

money-mandating in breach, this Court lacks subject-matter jurisdiction over plaintiffs’ Second 

Cause of Action and it should be dismissed. 

2. Plaintiffs have failed to state a claim in their Second Cause of Action. 
 
 Even absent the fatal jurisdictional flaw in plaintiffs’ Second Cause of Action, plaintiffs 

have failed to state a claim therein upon which relief can be granted.  Thus, plaintiffs’ Second 
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Cause of Action should be dismissed. 

 Because Congress authorized certification of the Cobell Trust Administration Class 

“notwithstanding the requirements of the Federal Rules of Civil Procedure,” Claims Resolution 

Act § 101(d)(2)(A), the only limitations on the certification of that class are those imposed by 

due process.  Shady Grove Orthopedics Assocs., P.A. v. Allstate Ins. Co., 559 U.S. ___, 130 S. 

Ct. 1431, 1438 (2010) (Congress “can create exceptions to an individual rule [of civil procedure] 

as it sees fit―either by directly amending the rule or by enacting a separate statute overriding it 

in certain instances.”).  In Cobell, both the District Court and the District of Columbia Circuit 

found that the class notice and the settlement comported with due process.  Cobell XXIII 679 

F.3d at 922; UF 37.6/  The District Court also found, despite plaintiffs’ allegations in their 

Second Cause of Action, that the settlement was “fair, reasonable and adequate.”  UF 37.  

Plaintiffs’ Second Cause of Action does not dispute these findings, and, even if plaintiffs do 

argue that the Cobell Settlement Agreement is unfair, plaintiffs’ Second Cause of Action should 

fail as a collateral attack on another court’s final determination. 

 The District of Columbia Circuit rejected the very same argument advanced by plaintiffs 

in their Second Cause of Action: that the Amended Complaint (and, by implication, the Trust 

Accounting Class) “added―for the first time ever―an amorphous, ill-defined, and non-specific 

‘Land Administration Claim’ relating to a host of issues, including ‘[f]ailure to obtain fair market 

value for leases’ and ‘[f]ailure to prudently negotiate leases.’”  Compl. at ¶ 169; c.f. Cobell 

XXIII, 679 F.3d at 922 (“Although Craven characterizes the [Trust Administration] Class as 

                                                 
6/   To the extent plaintiffs claim they were not afforded due process, that claim is outside 
this Court’s subject-matter jurisdiction.  The law is well settled that the Due Process clauses of 
both the Fifth and Fourteenth Amendments do not mandate the payment of money and thus do 
not provide a cause of action under the Tucker Act.  LeBlanc v. United States, 50 F.3d 1025, 
1028 (Fed. Cir. 1995). 
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‘sprawling’ and encompassing ‘dozens of wildly different theories of liability,’ . . . all of the 

class members’ trust claims revolve around resolution of a single issue—the extent of the 

Secretary’s fiduciary obligation as trustee of the IIM accounts.  To the extent Craven’s 

commonality objection rests on the purported intra-class conflict between over-and under-

compensated class members, her contention fails for lack of persuasive evidentiary support.”).  

In essence, plaintiffs’ charges in their Second Cause of Action boil down to plaintiffs’ belief that 

the Cobell Settlement Agreement is not fair.  But, the Cobell Settlement Agreement was subject 

to a fairness hearing, submission of evidence, an opportunity for objectors to be heard, and was 

found to be fair by two courts.  See UF 36-41 (fairness hearing and appeals).  The gravamen of 

plaintiffs’ Second Cause of Action has already been rejected by a court of competent 

jurisdiction,7/ and should not be re-litigated here. 

 Regardless of what was discussed between the government and class counsel during the 

Cobell settlement negotiations, two courts and Congress have found the settlement to be fair.  

Two courts have also held that the Cobell Trust Administration Class settlement comports with 

due process.  In general, “there has been a failure of due process only in those cases where it 

cannot be said that the procedure adopted fairly insures the protection of the interest of the absent 

parties who are to be bound by it.”  Hansberry v. Lee, 311 U.S. 32, 42 (1940).  “Once a court has 

decided that the due process protections did occur for a particular class member or group of class 

members, the issue may not be relitigated.”  In re Diet Drugs Products Liability Litigation, 431 

F.3d 141, 146 (3d Cir. 2005).  Plaintiffs had full notice and a more than adequate opportunity to 

advance their objections to the Cobell Settlement Agreement to the District Court or to opt-out of 

                                                 
7/   Plaintiffs allege that the District Court lacked jurisdiction over the Cobell Amended 
Complaint.  Compl. at ¶ 165.  This argument is factually and legally incorrect; Congress 
explicitly vested the District Court with jurisdiction over the Cobell Amended Complaint in 
Section 101(d)(1) of the Claims Resolution Act. 
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the Trust Administration Class.  Plaintiffs did neither.  Plaintiffs’ Second Cause of Action is 

nothing more than a collateral attack on the District Court’s determination that the Cobell 

settlement was fair, and the District of Columbia Circuit’s affirmance of that finding.  This is 

improper, plaintiffs will be fairly compensated for their leasing claims under the Cobell 

Settlement Agreement.  “To permit recovery for a breach of trust claim such as this . . . would 

defeat Congressional intent.”  Lebeau v. United States, 474 F.3d 1334, 1343 (Fed. Cir. 2007).  

Plaintiffs’ Second Cause of Action should be dismissed for failure to state a claim. 

C. Plaintiffs’ Third Cause of Action Should be Dismissed. 
 
 In plaintiffs’ Third Cause of Action they allege that the Claims Resolution Act 

effectuated a Fifth Amendment taking.  Plaintiffs’ claim is flawed. 

 The United States Court of Appeals for the Federal Circuit applies a two-part test to 

determine whether a government act constitutes a taking under the Fifth Amendment.  First, the 

court must determine the existence and scope of the private property right in question, and 

second, the court must determine whether any taking of that property right has occurred.  

Acceptance Ins. Co. v. United States, 583 F.3d 849, 854 (Fed. Cir. 2009).   

 The first step, establishment of a private property interest that is protected by the Fifth 

Amendment, is a threshold element of the plaintiffs’ claim.  See Palmyra Pac. Seafoods, LLC v. 

United States, 561 F.3d 1361, 1364 (Fed. Cir. 2009); Air Pegasus of D.C., Inc. v. United States, 

424 F.3d 1206, 1212 (Fed. Cir. 2005).  The question of whether plaintiffs have a protected 

property interest presents “a question of law based on factual underpinnings.”  Walcek v. United 

States, 303 F.3d 1349, 1354 (Fed. Cir. 2002) (citation omitted).  The determination of whether 

the rights or interests claimed by plaintiffs constitute private property rights afforded protection 

under the Fifth Amendment turns on “existing rules and understandings and background 

Case 1:13-cv-00090-LB   Document 6-1   Filed 03/29/13   Page 33 of 39



 

- 26 - 
 

principles derived from an independent source, such as state, federal, or common law, [that] 

define the dimensions of the requisite property rights for purposes of establishing a cognizable 

taking.”  Air Pegasus, 424 F.3d at 1213 (internal quotations and citations omitted).  Importantly, 

“not all economic interests are ‘property rights’; only those economic advantages are ‘rights’ 

which have the law back of them, and only when they are so recognized may courts compel 

others to forbear from interfering with them or to compensate for their invasion.”  United States 

v. Willow River Power Co., 324 U.S. 499, 502 (1945).  

 The “property” that plaintiffs claim was “taken” by the Claims Resolution Act are their 

causes of action for Land Administration Claims.  Compl. at ¶ 183.  That “property” interest is 

not a property interest protected under the Fifth Amendment’s takings clause. 

 “[C]onsent to sue the United States is a privilege accorded, not the grant of a property 

right protected by the Fifth Amendment” because “Congress retained power to withdraw the 

consent at any time.”  Lynch v. United States, 292 U.S. 571, 581-82 (1934).  Plaintiffs’ Land 

Administration Claims are therefore a “privilege,” not a property interest.  “[T]he Constitution 

does not forbid the creation of new rights, or the abolition of old ones recognized by the common 

law, to attain a permissible legislative object.”  Silver v. Silver, 280 U.S. 117, 122 (1929).  Here, 

the Claims Resolution Act permissibly compromised claims against the government, claims that 

are only “available by grace and not by right.”  United States v. Tohono O’Odham Nation, 563 

U.S. ___, 131 S. Ct. 1723, 1731 (2009). 

 Although a cause of action is “a species of property protected by the Fourteenth 

Amendment’s Due Process Clause,” Logan v. Zimmerman Brush Co., 455 U.S. 422, 428 (1982), 

the Claims Court has held that a cause of action against the government is not a property interest 

protected by the Fifth Amendment’s takings clause.  Sharkey v. United States, 17 Cl. Ct. 643, 
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648 (1989) (“It is therefore axiomatic that plaintiffs had no legally protected property interest in 

a cause of action against the government.”).  Even for due process purposes, the United States 

Court of Appeals for the Ninth Circuit has held that although a cause of action is a species of 

property, “a party’s property right in any cause of action does not vest until a final unreviewable 

judgment is obtained.”  Bowers v. Whitman, 671 F.3d 905, 914 (9th Cir. 2012) (internal 

quotation marks and citation omitted).  Here, the Claims Resolution Act compromised claims by 

plaintiffs against the government for compensation, and the District Court and the District of 

Columbia Circuit held that the Claims Resolution Act and the Cobell settlement effectuated that 

compromise in full compliance with due process.  Thus, plaintiffs have not alleged a property 

interest protected by the Fifth Amendment in their Third Cause of Action and it should be 

dismissed. 

 Moreover, even assuming that plaintiffs’ claims against the United States could be 

considered “private property” for purposes of the Fifth Amendment, the Claims Resolution Act 

does not purport to forever extinguish without compensation plaintiffs’ Land Administration 

Claims.  Instead, the Claims Resolution Act expressly provides that the agreed-upon settlement 

of Cobell “is authorized, ratified, and confirmed.”  Claims Resolution Act § 101(c)(1).  Among 

other detailed provisions pertaining to the Cobell settlement, the Act also appropriates funds 

necessary to implement the settlement, id. § 101(e), (j); amends the District Court’s jurisdiction 

to allow the matter to proceed, id. § 101(d)(1); and provides that “[n]otwithstanding the 

requirements of the Federal Rules of Civil Procedure,” the court “may certify the Trust 

Administration Class,” id. § 101(d)(2).  Under the Cobell Settlement Agreement and the Claims 

Resolution Act, every member of the Trust Administration Class who did not opt-out will 

receive a baseline payment of approximately $800.  That amount will then be adjusted upwards 
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based upon an individual determination of the highest ten years of receipts in each class 

member’s IIM account, from 1985 to 2009, and paid on a pro rata basis from the $1.5 billion 

lump-sum appropriated by Congress.  Individual compensation for members of the Trust 

Administration Class is expected to range from a low of $800 to a high, for some individuals, of 

tens or hundreds of thousands of dollars, or even over $1 million.  Furthermore, payment to 

members of the Trust Administration Class will be made without the need for a demonstration by 

plaintiffs of any actual mismanagement of their trust funds or trust assets by the Department of 

the Interior.  Thus, the Claims Resolution Act does not leave plaintiffs’ property with no 

economically viable use or value; instead, the Claims Resolution Act likely enhances the value 

of plaintiffs’ property.  “The benefits” that a class may gain from “the establishment of a grand-

scale compensation scheme” is “a matter fit for legislative consideration.”  Amchem Prods., Inc. 

v. Windsor, 521 U.S. 591, 622 (1997).   The Claims Resolution Act did not effectuate a taking. 

 Furthermore, the Fifth Amendment does not preclude the government from taking 

property for public use, it only compels payment of just compensation for any such takings.  

Williamson Cnty. Reg’l Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172, 194 

(1985).  In the context of the Cobell litigation, as well as this litigation, any eventual historical 

accounting to which plaintiffs may be entitled would ultimately be subject to congressional 

control, see Cobell v. Norton, 392 F.3d 461, 466 (D.C. Cir. 2004) (“Cobell VIII”); Cobell v. 

Norton, 240 F.3d 1081, 1108 (D.C. Cir. 2001) (“Cobell VI”); see also Mashpee Wampanoag 

Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1099-1101 (D.C. Cir. 2003), and any damages 

claims would be “available by grace and not by right,” Tohono O’Odham Nation, 131 S. Ct. at 

1731.  “[T]he organization and management of the [Indian] trust[s] is a sovereign function 

subject to the plenary authority of Congress,” and “the power has always been deemed a political 
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one.”  Jicarilla, 131 S. Ct. at 2323-24.  Plaintiffs’ claims, therefore, have uncertain (if not 

dubious) value, and Congress has placed upon those claims its imprimatur of “just 

compensation” in the Claims Resolution Act.  Plaintiffs will be compensated for their 

compromised claims, and the District Court and the District of Columbia Circuit have already 

held that the compensation for plaintiffs’ released claims is just. 

 Plaintiffs’ Third Cause of Action is largely indistinguishable from claims advanced by 

plaintiffs in Littlewolf v. Lujan, 877 F.2d 1058 (D.C. Cir. 1989).  In that case, Indian plaintiffs 

challenged the constitutionality of the White Earth Reservation Land Settlement Act, Pub. L. No. 

99-264, 100 Stat. 61 (1986).  877 F.2d at 273-74.  Specifically, the plaintiffs in Littlewolf argued 

that “the Act effects a taking of their property without just compensation” because the Act’s 

“statute of limitation expired (thereby extinguishing their legal claims), and that the Act’s 

payment provisions do not ensure just compensation.”  Id. at 272, 274.   

 The White Earth Land Settlement Act, like the Claims Resolution Act, “extinguishe[d] 

claims for land and damages by White Earth allotees and their heirs in return for administratively 

determined compensation.”  Id. at 274.  Like plaintiffs here, the plaintiffs in Littlewolf had a 

choice: they could accept the Act’s administrative compensation; or they could “opt-out” and file 

a lawsuit under the Tucker Act “within 180 days of receiving notice of the Secretary’s 

compensation determination.”  Id.  The District of Columbia Circuit rejected plaintiffs’ claims in 

Littlewolf, deferred to Congress’s judgment, and found that the Act’s “basic compensation 

mechanism will yield a fair payment in most cases and therefore does not, on its face, violate the 

Just Compensation clause.”  Id. at 277-78.  So too, here, this Court should defer to the District 

Court’s, the District of Columbia Circuit’s, and Congress’s determination that the compensation 

that will be received by plaintiffs is “fair, reasonable and adequate .”  UF 37.  Because plaintiffs 
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have been afforded just compensation for any property taken, plaintiffs’ Third Cause of Action 

should be dismissed for failure to state a claim. 

 To the extent that plaintiffs hope to re-litigate before this Court matters that were decided 

by the District Court and the District of Columbia Circuit―specifically, whether the Trust 

Administration Class should have been certified and the Cobell Settlement Agreement 

approved―this Court lacks subject-matter jurisdiction to entertain such claims.  This Court lacks 

jurisdiction to scrutinize the decisions of other federal courts.  Allustiarte v. United States, 256 

F.3d 1349, 1351 (Fed. Cir. 2001); Vereda, Ltd. v. United States, 271 F.3d 1367, 1375 (Fed. Cir. 

2001) (recognizing that the “Court of Federal Claims does not have jurisdiction to review the 

decisions of district courts” and “cannot entertain a taking[s] claim that requires the court to 

‘scrutinize the actions of’ another tribunal.”) (quotation marks and citations omitted).  Plaintiffs’ 

remedy, if any, was with the District Court, the District of Columbia Circuit, or the Supreme 

Court.  See Allustiarte, 256 F.3d at 1352 (“The proper forum for appellants’ challenges to the 

bankruptcy trustees’ actions therefore lies in the Ninth Circuit, not the Court of Federal 

Claims.”).  

VI. CONCLUSION 
 
 Wherefore, the United States respectfully requests that its motion be granted in full and 

plaintiffs’ complaint dismissed. 

 Respectfully submitted, March 29, 2013, 

 IGNACIA S. MORENO 
 
 s/ Stephen R. Terrell                                                  
STEPHEN R. TERRELL 
Trial Attorney 
Environment & Natural Resources Division 
United States Department of Justice 
P.O. Box 7611 
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