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I. INTRODUCTION 

This is the only subproceeding in the long history of U.S. v. Washington where one tribe 

has invoked this Court’s jurisdiction to request that it determine the fishing location of another 

tribe outside the case area in waters under the exclusive jurisdiction of the federal government. 

The federal government—Quinault and Quileute’s treaty partner—has already established 

Quinault and Quileute’s ocean treaty fishing areas, and Quinault and Quileute are not disputing 

those areas. Never before has this Court addressed the burden of proof in a lawsuit brought by 

one tribe to force adjudication of another tribe’s federal-water treaty fishing areas without that 

tribe’s consent.1   

As the “petitioning” tribe, Makah bears the burden of proving that the long-existing 

federal boundaries are arbitrary and capricious. If that standard is rejected, Makah should bear 

the burden of proving there is no inference that Quinault and Quileute’s federal-water fishing 

areas extend further than five to ten miles offshore as Makah alleges in its complaint. If the Court 

instead requires Quinault and Quileute to bear the burden of proof, then the standard should be a 

showing of sufficient evidence to support inferences of the “probable locations” of their federal-

water treaty fishing areas—a lower standard of proof than the normal civil standard of a 

preponderance of the evidence, and a standard of proof well-established in this case for self-

initiated adjudication of a tribe’s own treaty fishing areas. 

II. ARGUMENT 

A. As the Requesting Party, Makah Bears the Burden of Proof to Prove the Allegations 
in its Request. 

The Makah Tribe’s Request for Determination initiated this subproceeding. Makah asks 

this Court to determine the western boundaries of “Quileute and Quinault usual and accustomed 

                                                 
1 In bringing this Motion, Quinault and Quileute reserve and do not waive the arguments they made in their Motion 
for Summary Judgment that Makah’s RFD is barred by judicial estoppel, laches, acquiescence, and sovereign 
immunity. Established law supports Quinault and Quileute’s positions that (1) a judicial determination of the 
boundaries of their federal-water usual and accustomed fishing locations is not required, and that (2) this Court 
lacks jurisdiction to adjudicate those locations.  
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fishing grounds in the Pacific Ocean,” which Makah alleges “is approximately 5 to 10 miles 

offshore.” Dkt # 1 at 2-3, 9 (¶ 3.c.ix), and 10 (¶ 4). Makah also requests a determination of 

Quileute’s northern boundary. Id. at 10.  

A request for determination is functionally the same as a complaint. U.S. v. Wash., 573 

F.3d 701, 705 (9th Cir. 2009). The party seeking relief bears the burden of proving the 

allegations in the complaint. Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 56-57 (2005). 

“Perhaps the broadest and most accepted idea is that the person who seeks court action should 

justify the request.” Id. at 56 (quoting C. Mueller & L. Kirkpatrick, Evidence § 3.1, p. 104 (3d 

ed. 2003)). “The burdens of pleading and proof with regard to most facts have been and should 

be assigned to the plaintiff who generally seeks to change the present state of affairs and who 

therefore naturally should be expected to bear the risk of failure of proof or persuasion.” Id. 

(quoting 2 J. Strong, McCormick on Evidence § 337, p. 412 (5th ed. 1999)). “[T]he ordinary 

default rule [is] that plaintiffs bear the risk of failing to prove their claims. . . . Absent some 

reason to believe that Congress intended otherwise. . . we will conclude that the burden of 

persuasion lies where it usually falls, upon the party seeking relief.” Id. at 58; see Van Duyn v. 

Baker School Dist. 502 F.3d 811, 820 (9th Cir. 2007) (same). As the party seeking relief, or 

plaintiff in this subproceeding, Makah has the burden of proof. 

Prior rulings in this case also show it is Makah’s burden to prove its allegations. Where a 

tribe requests adjudication of its own fishing areas, “[t]he burden is on the petitioning tribe to 

produce evidence” supporting its claims. U. S. v. Lummi Indian Tribe, 841 F.2d 317, 318 (9th 

Cir. 1988) (citing U.S. v. Wash., 459 F. Supp. 1020, 1059 (W.D. Wash. 1974) (emphasis added)). 

Where there is a challenge to previously adjudicated usual and accustomed fishing areas, the 

challenging party likewise has the burden to show the determination is ambiguous or the court 

intended something other than its apparent meaning. Upper Skagit Tribe v. Wash., 590 F.3d 1020 

(9th Cir. 2010). The issues in these cases are different than the issue in this subproceeding, but 

the holdings are consistent with Schaffer and “the broadest and most accepted idea” that the 
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party seeking relief bears the burden of proof.  

Quinault and Quileute do not seek any relief. They do not challenge this Court’s previous 

adjudications of their case-area treaty fishing areas, nor do they challenge the federal-water 

boundaries established by the Commerce Secretary. It would be a legally unsupported anomaly 

to assign to them the burden of proof based on Makah’s allegation that the Secretary’s long-

standing boundary determinations are not supported by substantial evidence (a position directly 

at odds with the position Makah took in Makah v. Mosbacher and Subproceeding 92-1) and that 

Quinault and Quileute’s western boundary is tens of miles closer to shore.  

B. Makah Has the Burden to Prove the Commerce Secretary’s Determination of the 
Boundaries of Quinault and Quileute’s Customary Ocean Fishing Locations is 
Arbitrary and Capricious.  
 
The next issue is the appropriate standard of proof. The answer is found in the Fishery 

Conservation and Management Act (“FCMA”), 16 U.S.C. §1801 et. seq., and in Makah’s prior 

arguments to this Court. Makah’s burden is to prove the Commerce Secretary’s determination of 

the boundaries of Quinault and Quileute’s federal-water fishing areas is arbitrary and capricious.  

The Commerce Secretary not only has the authority but also the responsibility to account 

for treaty fishing areas in regulating the federal-water fisheries under the FCMA. 16 U.S.C. § 

1853(a)(2).2 The FCMA requires that the federal government promulgate fishery management 

plans that account for “the nature and extent of any Indian treaty fishing rights,” as determined 

by the Secretary of Commerce (“Secretary”). 16 U.S.C. § 1853(a)(2); Wash. State Charterboat 

Ass’n v. Baldrige, 702 F.2d 820, 823 (9th Cir. 1983). 

 The treaty fishing rights that the FCMA requires the federal government to recognize 

necessarily include treaty fishing areas.3 A Regional Solicitor’s 1985 opinion concluded that 

                                                 
2 In 1976, Congress enacted the FCMA, giving the United States exclusive jurisdiction over fishing in ocean waters 
from three to 200 miles offshore. Midwater Trawlers Co-op. v. Dept. of Commerce, 282 F.3d 710, 715 (9th Cir. 
2002); 16 U.S.C. § 1811(a). 
3 In the initial years following the enactment of the FCMA, the federal government developed an approach to 
addressing the coastal tribes’ federal-water fishing boundaries: The tribes could either adjudicate their federal-water 
areas in court, or could establish such areas “by way of an opinion from the Secretary of the Interior, concurred in by 
the Departments of Justice and Commerce.” Dkt. 253 ¶ 8, Ex. C; see generally Dkt. 253 ¶¶ 7-21 and corresponding 
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Hoh, Quileute, and Quinault customarily engaged in fishing activities 25 to 50 miles from shore 

at treaty times. Dkt. 253-1, Ex. E. The Solicitor asked for the Department of Justice’s (“DOJ”) 

and the National Oceanic and Atmospheric Administration (“NOAA”)’s concurrence in its 

opinion. Dkt. 253-1, Ex. F. NOAA and the DOJ reviewed the evidence, which included the 

expert reports and opinions of Dr. Barbara Lane, and agreed to recommend a western boundary 

approximately 40 miles offshore for Quinault and Quileute. Dkt. 253-2, Ex. K (U.S. Attorney 

proposal to counsel recommending western boundary); Dkt. 253-2, Ex. L (NOAA counsel’s 

agreement on location of western boundary). The Secretary’s 1986 halibut regulations defined 

the western boundary for Quinault and Quileute approximately 40 miles west of the coast. 51 

Fed. Reg. 16471, 16472 (May 2, 1986). In 1987, the Secretary applied the same boundaries to 

the ocean salmon fisheries. 52 Fed. Reg. 17264, 17271-72 (May 6, 1987).  

In 1992, the federal government stated that it would not seek to revise the boundary: 

“Commerce has absolutely no intention of changing those descriptions of the treaty Indian usual 

and accustomed fishing areas in its regulations.” Mosbacher, Dkt. 216 (Federal Defs.’ Resp. to 

Pl.’s Cross-Mot. for Partial Summ. J.) at 33 (8/12/1991). In 1996, after soliciting public 

comments, the Secretary issued a final rule establishing the framework for implementing the 

tribes’ treaty rights in groundfish. 61 Fed. Reg. 28786 (June 6, 1996); 50 C.F.R. § 660.324. The 

rule was consistent with all previous rules governing the treaty ocean fisheries, including the 

boundaries of Quinault and Quileute’s ocean fishing locations. 50 C.F.R. § 660.324(c); 50 C.F.R. 

§ 660.518; Dkt. 20736-2, Ex. P at 2, 20. 

Importantly, the U.S. government’s regulations also recognized that “the United States v. 

Washington procedure is not required for Federally regulated fisheries to the extent that there is 

no disagreement between the tribes and the Federal government.” 61 Fed. Reg. 28786 (1996)4; 

                                                                                                                                                             
exhibits. If the tribes disagreed with the federal government’s opinion of their treaty fishing areas, they could seek to 
revise the boundaries through adjudication, as Makah did in the early 1980s. Dkt. 253 ¶ 15, Ex. K. 
4 “NMFS [the National Marine Fisheries Service] believes that [the alleged requirement to prove treaty rights in U.S. 
v. Washington before exercising such rights] does not apply to the whiting fishery. . . . [T]he judicial procedure was 
set up in the early days of the treaty fishing rights litigation, in relation to fishing within the jurisdiction of the State 
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Dkt. 20736-5, Ex. Q. That recognition is consistent with established law that holds that treaties 

are self-executing and obligatory on the contracting parties as soon as ratified, Wash. v. Wash. 

Commercial and Passenger Fishing Vessel Ass’n, 443 U.S. 658, 692 n.32 (1979), and that under 

the Supremacy Clause a self-executing treaty is equivalent to an act of Congress. Whitney v. 

Robertson, 124 U.S. 190, 194 (1888). It is also consistent with prior rulings in this case that 

absence of a judicial determination does not preclude a tribe from exercising treaty fishing rights 

outside the case area. See U.S. v. Wash., 459 F. Supp. at 1038 (“The decision, decree and orders 

of this court heretofore entered do not prohibit members of the Quinault Tribe from exercising 

treaty fishing rights at usual and accustomed grounds and stations outside the case area.”) 

Courts have limited judicial review of the Secretary’s action, 16 U.S.C. § 1855(f), and 

can only invalidate the action if it is “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.” 5 U.S.C. § 706(2)(A). The court’s only function is to determine 

whether the Secretary has considered the relevant factors and articulated a rational connection 

between the facts found and the choice made. Alliance Against IFQs v. Brown, 84 F.3d 343, 345 

(9th Cir. 1996); Wash. Crab Producers, Inc. v. Mosbacher, 924 F.2d 1438, 1441 (9th Cir. 1990). 

“Review under the arbitrary and capricious standard is narrow and the reviewing court may not 

substitute its judgment for that of the agency.” Western Radio Servs. Co. v. Espy, 79 F.3d 896, 

900 (9th Cir. 1996).  

Although Makah brought its suit under Paragraph 25 instead of a direct timely challenge 

to the Secretary’s actions under the relevant provisions of the FMCA,5 there is no legal sleight of 

hand that makes the issue here anything other than a direct challenge to the Secretary’s decades-

                                                                                                                                                             
of Washington (which did not recognize the fishing rights in question) in order to ensure an orderly implementation 
of new fisheries….Thus, the United States v. Washington procedure is not required for Federally regulated fisheries 
to the extent that there is no disagreement between the tribes and the Federal government. The administrative 
procedures set up by this rule should ensure the orderly implementation of new treaty fisheries without the need to 
resort to the courts except in unusual circumstances.” 61 FR 28786-01, 28788.  
 
5 Makah should not now be permitted to circumvent the established process for challenging federal action. Indeed, 
the Ninth Circuit has expressed skepticism that a challenge to the Secretary’s actions is properly within this Court’s 
jurisdiction. Makah v. Verity, 910 F.2d 555, 560 (9th Cir. 1990).  
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long recognition of Quinault and Quileute’s federal-water fishing areas. Because Makah’s suit 

necessarily alleges the Commerce Secretary’s determination is wrong, there is no logical or legal 

reason why the arbitrary and capricious standard does not apply in this subproceeding. That 

standard is likewise consistent with longstanding jurisprudence holding that (1) in construing 

treaty language, “[r]espect is ordinarily due the reasonable views of the Executive Branch” (El Al 

Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 U.S. 115, 168 (1999)), and (2) absent 

extraordinarily strong evidence to the contrary, “[w]here as in this case the parties to the treaty 

agree on the meaning of the treaty, the Courts must generally defer to their interpretation.” U.S. 

v. Wash., 18 F. Supp. 3d 1172, 1196 (W.D. Wash. 1991) (citing Sumitomo Shoji, America, Inc. v. 

Avagliano, 457 U.S. 176, 184 (1982)); see also Abbott v. Abbott, 560 U.S. 1 (2010) (same)). It 

would be legal error to apply any lesser standard.  

Makah has also taken the position that this is the correct standard for federal waters. In 

Makah v. Mosbacher/Subproceeding 92-1, Makah itself argued that where any party challenges 

federal regulations implementing a tribe’s fishing rights in federal waters, that party has the 

burden of proving the government’s action is arbitrary and capricious.  

MR. SLONIM: Now, in turning to the merits and initially the issues about which 
tribes have treaty rights and their usual and accustomed grounds. . . . You have to 
start with the understanding and the recognition that we’re talking about a 
fishery in this case that is regulated by the United States. This is not a fishery 
regulated by the state of Washington or the State of Oregon. It is a federally 
regulated fishery. . . . 
 
Judge Boldt’s order which said that before a tribe can exercise rights to a non-
anadromous fishery was issued in the context of a dispute and a case which 
involved a dispute between the tribes and the State. . . . Judge Boldt did not say 
that before the federal government, the tribes’ trustee, can recognize treaty rights 
in a different fishery, the federal government must insist on a prior judicial 
determination before it can implement the treaty rights in treaties between the 
tribes and federal government.6  
 
And that position has never been recognized in any situation that we’re aware of. 
And it’s particularly anomalous in the halibut fishery, because the government has 

                                                 
6 This is also why Paragraph 25 does not apply to federal-water fishing areas. See also Dkt. 279 at 16 (1/2/2015). 
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done exactly that. Beginning in 1985, they have recognized treaty rights in the 
halibut fishery. And when this was called to Judge Coyle’s attention in 1990, he 
didn’t say, “Well, that’s wrong. We need a court proceeding before you can do 
that.” What he said is if someone wants to challenge that, if the states want to 
challenge that, they should initiate the proceeding to challenge that, and the 
burden, I submit, would be on the states as on anybody else who wants to 
challenge a federal regulation to make a showing that what the federal 
government has done is arbitrary, capricious or unlawful.  
 
In contrast, we have shown that there’s substantial support for each of these 
determinations in the record. . . . [T]he record contains opinions from the 
Solicitor’s Office of the Department of the Interior which address in detail the 
three issues that Washington insists that must inform any determination of treaty 
rights: the species taken, in this case, halibut; by what tribes -- each of the 12 
tribes [including Quinault and Quileute] is addressed; and where -- their usual 
and accustomed grounds are addressed.  
 
And those opinions carefully assess the relevant findings in United States v. 
Washington regarding halibut, the reports of Dr. Lane that were admitted in 
evidence in United States v. Washington as well as additional anthropological 
reports. The states point to nothing in the record that’s inconsistent with those 
opinions or which contradicts them. The states simply offer no basis on which 
to conclude the Commerce Department’s reliance on those opinions which 
come from the Department of the Interior, the agency with special expertise 
regarding Indian treaty fishing rights, was arbitrary or capricious in any 
way. 
 

Mosbacher/Subprocceding 92-1, Makah oral argument, Dkt. 321 at 18-22 (5/10/1993) (emphasis 

added) (attached as Ex. G to Dkt. 20735-3).  

Makah bears the burden of proving the Secretary’s determination is arbitrary and 

capricious; the burden of proof required by law—a standard that Makah itself has asserted is the 

legally correct standard.  

C. In the Alternative, Makah should Bear the Burden of Proving its Allegations by 
Showing that no Inference Could Support Quinault and Quileute Treaty Fishing 
Areas Beyond Five to Ten Miles Offshore.  

If for some reason Makah is not required to prove the Commerce Secretary’s 

determination is arbitrary and capricious, it should be required to prove the allegations in its 

complaint by showing that there is no inference that Quinault and Quileute’s customary ocean 

fishing locations extend beyond five to ten miles from shore. This is the inverse of the burden of 
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proof required when a tribe seeks to adjudicate its own treaty fishing areas (see discussion below 

in Section D), and mirrors the standard imposed on tribes making challenges to another tribe’s 

treaty fishing areas under Paragraph 25(a)(1) to show that there was “no evidence” before Judge 

Boldt that the defendant tribe fished in the disputed areas. Upper Skagit Tribe v. Wash., 590 F.3d 

1020, 1023 (9th Cir. 2010). This standard protects against the acknowledged difficulty in proving 

fishing areas from “150 years ago at a time for which there is no evidence of especially high 

reliability and little evidence of any kind.” U.S. v. Wash., 573 F.3d 701, 710 (9th Cir. 2009).  

It is also a standard that protects fundamental treaty rights. “The function of a standard of 

proof, as that concept is embodied in the Due Process Clause and in the realm of factfinding, is 

to ‘instruct the factfinder concerning the degree of confidence our society thinks he should have 

in the correctness of factual conclusions for a particular type of adjudication.’” Addington v. 

Texas, 441 U.S. 418 (1979) (quoting In re Winship, 397 U.S. 358 (1970) (Harlan, J., 

concurring)). The plaintiff must meet a higher standard of proof when the interests at stake for 

the defendant are particularly important and “more substantial than mere loss of money.” Id. at 

424. Treaty fishing rights are “an important aspect of Indian tribal life, providing food, 

employment, and an ingredient of cultural identity.” U. S. v. Wash., 520 F.2d 676, 683 (9th Cir. 

1975), cert. denied, 423 U.S. 1086 (1976). “Indian treaty rights are too fundamental to be easily 

cast aside.” U.S. v. Dion, 476 U.S. 734, 739 (1986). An erroneous diminishment or loss of treaty 

fishing rights can have a severe impact on a tribe’s cultural identity, economic well-being, and 

on its members’ ability to subsist. These impacts are far more substantial than the “mere loss of 

money” and consequently require that a higher standard of proof be imposed on a party 

challenging treaty rights.  

Makah’s allegation, if believed, would severely limit where Quinault, Quileute and the 

federal government have for decades determined Quinault and Quileute are entitled to exercise 

their fundamental treaty fishing rights in federal ocean waters. Makah is required to prove the 

Case 2:09-sp-00001-RSM   Document 283   Filed 01/15/15   Page 10 of 16



 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

QUILEUTE AND QUINAULT MOTION TO DEFINE THE 
BURDEN OF PROOF- 11 

 
Case No. C70-9213, Subproceeding 09-01 

FOSTER PEPPER PLLC
1111 THIRD AVENUE, SUITE 3400 

SEATTLE, WASHINGTON 98101‐3299 

PHONE (206) 447‐4400 FAX (206) 447‐9700 
 

allegations in its complaint by showing that there is no inference that Quinault and Quileute’s 

ocean treaty fishing areas extend beyond five to ten miles offshore.    

D. If this Court Allocates the Burden of Proof to Quinault and Quileute, the Standard 
is a Showing of Sufficient Evidence to Support an Inference of their Probable 
Treaty Fishing Areas.  
 
Quinault and Quileute are not the “petitioning” tribes and seek no relief. If, however, this 

Court allocates the burden of proof to them, their burden should be no higher than a showing of 

the probable locations of those boundaries based on inferences drawn from available evidence.   

In a typical civil proceeding, the burden of proof is preponderance of the evidence. See 

Addington, 441 U.S. at 423. However, an adjudication of treaty-time fishing activity is not a 

typical civil case. Courts have recognized that in light of the inherent difficulty in proving treaty-

time fishing activity, the preponderance standard is too “stringent.” As the Ninth Circuit 

explained in Lummi Indian Tribe,  

Documentation of Indian fishing during treaty times is scarce. Dr. Lane, an 
acknowledged authority in the field, has testified that what little documentation 
does exist is “extremely fragmentary and just happenstance.” Accordingly, the 
stringent standard of proof that operates in ordinary civil proceedings is relaxed. 
United States v. Washington (“Makah”), 730 F.2d 1314, 1317 (9th Cir. 1984). . . .  

 
Evidence concerning Indian fishing in treaty times is sketchy and less 

satisfactory than evidence available in the typical civil proceeding. As Judge 
Boldt noted, “In determining usual and accustomed fishing places the court 
cannot follow stringent proof standards because to do so would likely preclude a 
finding of any such fishing areas.” 459 F. Supp. at 1059.  

 
U.S. v. Lummi Indian Tribe, 841 F.2d 317, 318, 321 (9th Cir. 1988).  

Instead of requiring a requesting tribe to prove its treaty fishing places by the stringent 

preponderance standard, the standard followed in this case is a showing of evidence sufficient to 

support inferences of the probable location of a tribe’s treaty fishing areas. “Either direct 

evidence or reasonable inferences from documentary exhibits, expert witness reports and other 

testimony as to the probable location and extent of usual and accustomed treaty fishing 

areas may be sufficient to support a legal determination of the areas involved.” U.S. v. Wash., 
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626 F. Supp. 1405, 1531 (W.D. Wash. 1985) (emphasis added); see also 459 F. Supp. at 1059 

(“The anthropological reports of Dr. Barbara Lane, which this court finds highly credible, have 

been very helpful in determining by direct evidence or reasonable inferences the probable 

location and extent of usual and accustomed fishing areas.”) (emphasis added). In Lummi Indian 

Tribe, the Ninth Circuit affirmed the district court’s ruling that the Tulalips fished off the west 

coast of Whidbey Island based upon reasonable inference, rather than direct evidence: 

Given 1) evidence of Tulalip fishing on Whidbey Island, 2) the communal nature 
of Indian marine fishing, and 3) documentary evidence that the Tulalips fished the 
San Juan Islands and as far north as Point Roberts, it is reasonable to conclude 
that the Tulalips also fished the nearby waters off the west coast of Whidbey 
Island.  
 

841 F.2d at 319–20.  

 The Boldt Decision defined “usual and accustomed” fishing grounds and stations as 

“every fishing location where members of a tribe customarily fished from time to time at and 

before treaty times, however distant from the then usual habitat of the tribe, and whether or not 

other tribes then also fished in the same waters.” U.S. v. Wash., 384 F. Supp. 312, 332 (W.D. 

Wash. 1974). “Grounds” refers to “larger areas which may contain numerous stations and other 

unspecified locations which . . . could not then have been determined with specific precision and 

cannot now be so determined.” Id. There is no larger fishing area than the ocean. This Court has 

reiterated the difficulty inherent in defining treaty fishing areas in marine waters several times: 

As a general matter, there is very little treaty-time documentation or direct 
evidence or [sic] fishing in open marine areas, and such occasional references as 
exist are extremely fragmentary and just happenstance. (Lane, TR July 18, 1983, 
646-647). It is only by chance that documents dating from treaty times note the 
presence of specific Indians at a given freshwater site. 
 

626 F. Supp. at 1528, Finding of Fact (“FF”) 368 (citation omitted). 

There are greater difficulties in specifying or delineating marine areas used by one 
or another Indian group than is the case with river areas. Similarly, it is easier to 
specify particular relatively stable locations in marine waters, such as reefnet 
locations or halibut banks, than it is to delineate trolling areas or areas where 
herring may have been raked. (Exh. USA-74, p. 27; Lane, TR April 9, 1975, 23). 
 

Id., FF 367; see also id. at 1529, FF 371, 373.  
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 When Makah requested adjudication of its own ocean treaty fishing areas, the district 

court applied the relaxed standard, acknowledging that  

[t]here does not appear to be any way to document the precise outer limits of the 
Makah offshore fishing grounds at treaty times. The only feasible way to describe 
Makah usual and accustomed fishing grounds for offshore fisheries is in terms of 
distance offshore that the Makah reportedly navigated their canoes.  
 

626 F. Supp. at 1467. On de novo review, the Ninth Circuit also recognized that 

[i]n determining usual and accustomed fishing places the court cannot follow 
stringent proof standards because to do so would likely preclude a finding of any 
such fishing areas. Little documentation of Indian fishing locations in and around 
1855 exists today. The anthropological reports of Dr. Barbara Lane, which this 
court finds highly credible, have been very helpful in determining by direct 
evidence or reasonable inferences the probable location and extent of usual and 
accustomed treaty fishing areas. . . . Dr. Lane testified that documentation of the 
outer limits of the Tribe’s fishery at treaty times does not exist. 
 

730 F.2d at 1316–17, 1315 (quoting 459 F. Supp. 1020, 1059 (W.D. Wash. 1978)). In 

adjudicating Makah’s western boundary to be 40 miles offshore, “[t]he only evidence from the 

time of the treaty was the Makah chief’s statement in the official record of the treaty 

proceedings: ‘Tse-Kaw-Wooth-he wanted the sea-that was his country.’” Id. at 1315 (emphasis 

in original). Dr. Lane was Makah’s sole expert and Judge Craig relied on her report and brief 

testimony to draw the inference Makah’s treaty-time ocean fishing activity extended 40 miles 

from shore. 626 F. Supp. 1405.  

Like with Makah, it is not feasible to determine Quinault and Quileute’s customary ocean 

fishing boundaries with anything close to precision. Before and at treaty time, Indian fishing was 

not static. Tribes followed the fish and “shifted to those locales which seemed most productive at 

any given time.” U.S. v. Wash., 384 F. Supp. at 353. Proving shifting usual and accustomed 

ocean fishing activity is even more daunting than proving on-shore locations or interior marine 

locations close to shore. On-shore fishing locations, or interior marine locations, might be 

identified by long-used names or markers passed down through generations, the recorded 

observations of fishing activity at a specific, easily observed site by early explorers or settlers, or 

fortuitous archeological digs showing a location was a customary fishing site. That kind of data 
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will scarcely be available, if at all, to identify the boundaries where tribal people traditionally 

fished in the vastness of the open ocean.  

If this Court erroneously requires Quinault and Quileute to bear the difficult burden of 

proving the boundaries of their usual and accustomed ocean fishing on threat of diminishment of 

their long-time federally determined fundamental treaty right and elimination of their ocean 

fisheries, that burden should be satisfied by the long-established standard of showing the 

probable boundaries of their ocean fishing activity at treaty time based on inferences drawn from 

the available evidence. That standard accounts for the acknowledged inherent difficulty in 

proving ocean fishing activity from 160 years ago, while offering some protection, albeit only 

slight, against an erroneous judicial nullification of Quinault and Quileute’s reserved 

fundamental treaty fishing rights due to the recognized dearth of treaty time evidence of their 

ocean fishing activity. See Cruzan ex rel. Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 283 

(1990) (“The more stringent the burden of proof a party must bear, the more that party bears the 

risk of an erroneous decision.”). 

This subproceeding is even less typical than a tribe requesting judicial determination of 

its own customary fishing locations in state waters. It is a forced adjudication of Quinault and 

Quileute’s fishing boundaries in federal ocean waters where the actual and only parties to the 

treaty (the Quileute and Quinault and the United States) agree on those boundaries. It would 

compound the error of first assigning to them the burden of proof and be fundamentally unfair to 

hold Quinault and Quileute to a higher evidentiary standard, or require they produce qualitatively 

better or quantitatively more evidence than Makah was required to produce in establishing its 

ocean fishing locations.   

III. CONCLUSION 

For the above reasons, this court should rule that Makah has the burden to show that 

Quinault and Quileute’s boundaries are arbitrary and capricious.  
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Respectfully submitted this 15th day of January, 2015. 
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