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I. INTRODUCTION 

Makah’s unequivocal support of Quinault and Quileute’s federal-water treaty fishing 

areas in prior proceedings and nearly 30-year delay in bringing this suit merits application of 

judicial estoppel, laches, and acquiescence.  

In its Response, Makah attempts to evade the ramifications of its support of Quinault and 

Quileute’s boundaries and its decades-long delay by obfuscating the issues and trying to instead 

point the finger at Quinault and Quileute for “attempting to block a determination of their ocean 

U&A” and for not accepting Makah’s unprecedented demand to fully allocate the whiting 

fishery. Makah Resp. at 1, 7-17. However, the actual issue here is Makah’s past actions.  

Those actions present a textbook case meriting application of laches, acquiescence, and 

judicial estoppel. Makah always believed it had a claim against Quinault and Quileute to force 

them to adjudicate their ocean fishing grounds, but chose not to pursue that claim for decades. 

Makah has known since 1975 that Quinault and Quileute have been directly competing with 

Makah in various ocean fisheries that take place the same distances offshore as the whiting 

fishery. Makah has known since 1986 exactly where the federal government defined Quinault 

and Quileute’s customary ocean fishing areas. Makah never challenged those boundaries. Quite 

the opposite: in the early 1990s, Makah supported and relied on those boundaries to its benefit, 

claiming that they were based on “substantial” evidence and “careful historical and legal 

analysis.” Makah admits that it “agreed that the federal regulations depicted the tribes’ U&A.” 

Makah PSJ Mot., Dkt. 248 at 11 (11/20/2014). Makah also acknowledged that Quinault and 

Quileute are not required to adjudicate their federal-water fishing areas, and that any challenge to 

their federal-water boundaries must follow the APA process. Finally, Makah actually raised 

claims against Quileute’s western and northern boundaries in 1996—based on the same fear of 

“preemption” that they now claim with respect to whiting. Makah chose not to pursue those 

claims. Over the decades that Makah sat on its rights, Quinault and Quileute lost elders whose 

parents and grandparents were alive at treaty times, as well as revered expert Barbara Lane. 
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Quinault and Quileute also made continuing investments in their ocean fisheries—investments 

they would not have made had Makah timely pursued its RFD and won. 

Neither equity nor the law allows Makah to reverse course and challenge Quinault and 

Quileute’s boundaries because Quinault and Quileute did not capitulate to Makah’s unreasonable 

demands for a virtual monopoly in the whiting fishery.  

II. ARGUMENT 

A. Judicial Estoppel Bars Makah’s RFD 

Makah first asserts that its current position is not inconsistent with its position in 

Mosbacher/92-1, because in Mosbacher/92-1, “Makah sought only a determination of its right to 

take halibut and its own halibut U&A.” Makah then claims that Quinault and Quileute—and not 

Makah—were “the primary beneficiaries of Makah’s positions” in Mosbacher/92-1; “[they] have 

enjoyed access to the halibut fishery as a result of Makah’s litigation [in Mosbacher/92-1].” 

(Makah Resp., Dkt. 277 at 4, 21.) However, Makah’s latter statement makes clear that it was not 

seeking “only a determination of its rights” in Mosbacher/92-1; it was seeking a halibut 

allocation based upon all tribes’ U&As. Makah admitted as much in its pleadings: 

[W]e have referred to the total “treaty share,” and not just a “Makah” share, 
because the federal regulations explicitly recognize that 12 tribes possess treaty 
halibut rights. . . . [A] 50% share for Makah alone would be a more expansive 
claim. Washington cannot reasonably object to the fact that Makah acknowledges 
that the share is the total share for all tribes.  
 

Mosbacher, Dkt. 244 at 14 (12/3/1991) (attached at Dkt. 253-2, Ex. E). 

Furthermore, judicial estoppel applies not only to a party’s claims, but to a party’s stated 

position whether it is “an expression of intention, a statement of fact, or a legal assertion.” 

Wagner v. Prof’l Eng’rs in Cal. Gov’t, 354 F.3d 1036, 1044 (9th Cir. 2004). “There are no 

inflexible prerequisites or an exhaustive formula for determining the applicability of judicial 

estoppel.” Milton H. Greene Archives, Inc. v. Marilyn Monroe LLC, 692 F.3d 983, 995 (9th Cir. 

2012). In Mosbacher/92-1, Makah unequivocally took the position that Quinault and Quileute’s 

boundaries were “not taken from whole cloth” and instead “followed careful historical and legal 
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analysis” and were supported by substantial evidence. Suproceeding 92-1, Dkt. 359 at 5-6 

(11/8/1993), Dkt. 321 at 21-22 (5/10/1993). It took that position to obtain a higher allocation 

than would have been established had the allocation been based only on Makah’s U&A. Makah 

now takes the opposite position in the hopes of securing a monopoly over the ocean fisheries.1 

In awarding an overall tribal allocation of 35%, the Court accepted Makah’s position that 

the tribes’ combined treaty fishing areas as represented in the federal regulations warranted such 

allocation. If Makah had disclosed that it believed the treaty areas were not accurately 

represented in the federal regulations, the 35% allocation would not have been warranted. See 

Hamilton v. State Farm Fire & Cas., 270 F.3d 778 (9th Cir. 2001) (acceptance satisfied where 

court takes action that it would not have taken but for plaintiff’s nondisclosure of material fact).  

Makah now claims that the larger allocation it obtained in Mosbacher did not give it an 

unfair benefit because the halibut allocation will be adjusted if Makah prevails in this 

subproceeding. Dkt. 277 at 21. This claim too is the exact opposite of what it argued earlier in 

this case: “it is clear that, under the controlling legal principles, there will be no reduction in 

the overall treaty [halibut] allocation if Makah succeeds on the merits.” Dkt. 20303 at 16 

(1/4/2013). Moreover, Makah has already reaped the rewards of its unfair benefit for over 20 

years since it prevailed in Mosbacher/92-1. Baughman v. Walt Disney World Co., 685 F.3d 1131 

(9th Cir. 2012) (because plaintiff benefited from her position in prior lawsuits that she relied on a 

wheelchair to get around theme park, allowing her to later assert that she could not use a 

wheelchair would give her an unfair advantage).2 Makah should not now be permitted to gain an 

                                                 
1 Makah claims that the monopolistic provision in the whiting contract Makah signed with a whiting processor in 
which Makah promised not to allow other tribes to fish in its U&A (despite the fact that the southern portion of 
Makah’s U&A overlaps with Quileute’s U&A) unless those tribes agreed to sell their whiting exclusively to that 
processor—and in which Makah retained the right to refuse to allow the processor to buy from those other tribes—
“never had any effect” because Makah did not pursue an “invitational fishery concept.” Dkt. 277 at 7-8 n.6. 
Nowhere in the agreement is there any mention that the exclusivity provision only took effect upon execution of an 
invitational fishery (see Dkt. 252-1, Ex. B), nor does Makah provide any factual support for any of its assertions.  
 
Just one year before it filed this lawsuit, Makah’s tribal council circulated a letter to its ocean fishermen notifying 
them that it had instituted aggressively high catch requirements “to counteract the competitive pressure on Makah 
dominance of competitive allocations.” Second King Decl. Ex. A.  
 
2 Sharing the overall halibut allocation with other tribes has not “offset” Makah’s unfair benefit. Makah has 
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unfair advantage from arguing the opposite of what it argued in Mosbacher. See id. at 1134.  

Makah also claims that it is Quinault and Quileute who threaten judicial integrity because 

they initially objected to the federal boundaries and did not disclose those objections in 

Mosbacher/92-1. Dkt. 277 at 21. Makah’s implication that Quinault and Quileute’s objection 

was somehow based on the boundary being too far west is ludicrous. Quinault and Quileute’s 

objection to the boundaries was clearly based on the belief that their treaty time fishing activities 

extended much farther west than the regulatory boundary:  

Treaty fishermen of the Quileute and Hoh Indian Tribes in particular fish [sic] far 
out into the ocean, well into the 100 to 200 mile zone, with frequency before and 
during treaty times. There is no legal basis to establish a western boundary for our 
tribes’ treaty halibut fishing area, and there is no factual basis to support your 
regulatory provision. 
 

Ex. to Lockhart Decl., Dkt. 58-2 at 2. Quinault and Quileute could very well have submitted this 

letter in Mosbacher/92-1, but the only import would have been to provide additional support for 

what Makah was already arguing—that substantial evidence supported the existing boundaries.  

Makah fails to address its support of Quileute’s northern boundary in a 1978 regulatory 

proposal. “A party can be estopped by statements successfully advanced in both judicial and 

administrative proceedings.” Milton H. Greene Archives, 692 F.3d at 993 n.13. In Makah and 

Quileute’s joint regulatory proposal, Quileute’s northern boundary was specifically placed at 

Sand Point. Dkt. 253-1, Ex. A at 6. This boundary was accepted in the federal regulations. 

Makah cannot now argue that Quileute’s northern boundary is located south of Sand Point. 

B. Laches Also Bars Makah’s Request for Determination 

Makah ignores the standard for a showing of laches. “The test in the Ninth Circuit for a 

prima facie showing of laches has two factors: 1) unreasonable delay in bringing suit, and 2) 

prejudice resulting from the delay.” Evergreen Safety Council v. RSA Network, Inc., 2011 WL 

2462303, at *2 (W.D. Wash. June 17, 2011) (citing Seller Agency Council, Inc. v. Kennedy 

Center for Real Estate Educ., Inc., 621 F.3d 981, 989 (9th Cir. 2010)). Makah instead attempts to 

                                                                                                                                                             
continuously dominated the halibut fishery, taking advantage of the larger allocation by harvesting well more than 
its treaty share each year. See Dkts. 153 at 23-24, 155 ¶¶ 10-13, 159 ¶¶ 12-19. 
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add several factors to this test, arguing that the defendant must show that it did not recoup the 

investments it made, must show that it would have been “better off” if the plaintiff did not delay, 

and that laches should not apply if the defendant is able to cope with the plaintiff’s delayed 

claim. None of these are elements in a laches defense. 

1. Laches applies to this subproceeding 

Makah repeats the arguments it made in its summary judgment motion that it is somehow 

Makah’s treaty rights that are at issue and should not be “defeated” by equitable defenses. Dkt. 

277 at 21-22. The application of laches here does not “defeat” Makah’s treaty rights, because the 

only treaty rights at stake here are those of Quinault and Quileute. In Subproceeding 05-4, this 

Court applied the same reasoning:  

The Ninth Circuit Court of Appeals has indeed held that the doctrine of laches 
does not apply to “defeat Indian treaty rights.” That rule does not apply here; 
Tulalip has asserted no treaty right which has been defeated by the application of 
laches. Instead, Tulalip has advanced a claim that the Suquamish have been 
fishing or attempting to fish outside the boundaries of their U & A.  
 

U.S. v. Wash., 20 F. Supp. 3d 777, 816 (W.D. Wash. 2004) (citation omitted). Furthermore, this 

Court ruled that Paragraph 25(a)(6) can be invoked by any party in U.S. v. Washington, whether 

or not the party has treaty rights. Dkt. 247. Paragraph 25(a)(6) is therefore not an assertion of the 

plaintiff’s treaty rights; rather, it is a claim against the defendant tribe’s treaty rights. 

Makah misapprehends City of Sherrill v. Oneida Indian Nation, which clearly permitted 

application of laches to aboriginal rights claims without limiting its ruling to land claims. 544 

U.S. 197 (2005). In Paiute-Shoshone Indians v. L.A., the court explained that the tribe’s reliance 

on a pre-Sherrill case was unavailing because the case “applied the then-applicable rule that 

neither Laches nor estoppel are available to defeat Indian treaty rights, a rule that has since 

been rejected by the Supreme Court in Sherrill. The Tribe’s convoluted logic fails at the first 

step.” 2007 WL 521403, at *25 (E.D. Cal. Feb. 15, 2007), aff’d, 637 F.3d 993 (9th Cir. 2011). 

Following Sherrill, several courts have applied laches to treaty right claims. See, e.g., Ottawa 

Tribe v. Ohio Dep’t of Natural Res., 541 F. Supp. 2d 971 (N.D. Ohio 2008) (laches barred tribe’s 
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action to enforce treaty hunting and fishing rights); N.J. Sand Hill Band of Lenape & Cherokee 

Indians v. Corzine, 2010 WL 2674565, at *20-21 (D.N.J. June 30, 2010); Stockbridge-Munsee 

Cmty. v. N.Y., 756 F.3d 163 (2d Cir. 2014). 

This Court has also entertained equitable defenses since Judge Coyle’s 1990 Order, as 

Quinault and Quileute have explained. Dkt. 267 at 18-21. Even if this Court’s orders do not 

permit application of laches in clarification claims under Paragraph 25(a)(1),3 it should not 

summarily bar laches in adjudication claims under Paragraph 25(a)(6). In clarification claims, 

evidence cannot be lost, because the evidence is limited to what was before Judge Boldt. In 

contrast, tribal elders and anthropologists are crucial in adjudication claims. Tribal elders can 

testify regarding treaty interpretation (a linguistic issue) and ancestral practices. Anthropologists, 

in turn, can offer valuable opinions based on their field research with the tribe. Over time, these 

individuals die and their highly relevant knowledge is lost. As Judge Coyle noted in 1990, the 

prospect of such loss makes it important that a plaintiff who believes it has a claim to adjudicate 

another tribe’s U&A bring such claim as soon as possible. Quinault and Quileute explain in 

detail why equitable defenses should apply in their Response to Makah’s Motion. Id. at 17-21. 

2. Makah unreasonably delayed in bringing its claim against Quinault and 
Quileute’s federal-water fishing areas (if such claim exists) 

Makah devotes ten pages to rehashing the whiting dispute in an attempt to support its 

argument that it was reasonable to fail to investigate Quinault and Quileute’s ocean fishing areas 

until 34 years after Makah claims Quinault and Quileute first began to “substantially injure” 

Makah by competing in the ocean fisheries.4 Dkt. 277 at 7-10; Dkt. 51 at 50; Dkt. 253-1, Ex. A at 

15:23-17:19. Makah also claims that its 34-year delay is somehow reasonable because the tribes 

“settled” their U&A disputes by executing fishery management agreements.5  

                                                 
3 Judge Coyle’s Order and this Court’s subsequent orders on laches were issued only in the context of clarification 
claims. The issue of whether laches should be permitted in adjudication claims has never been addressed. 
4 If this suit is not truly a dispute about the distance offshore at which Quinault and Quileute are fishing, and instead 
is a dispute about how much whiting Makah should be permitted to harvest, it must be solved through equitable 
apportionment, where Makah’s treaty rights would be relevant.  
5 Makah continues to misleadingly claim that Quinault and Quileute’s assertion that Makah waited too long to bring 
a claim to force Quinault and Quileute to adjudicate their U&A areas (if such a claim exists) is inconsistent with 
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As Quileute and Quinault discussed in their opposition to Makah’s Motion, Dkt. 267 at 

15-17, it is absurd to claim that fishery disputes are “solved” by threats to sue not over the 

fishery, but over a tribe’s entire fishing area. The fact that tribes are willing to manufacture U&A 

disputes in order to force other tribes to agree to unfair terms in fishery management plans is 

even more reason to apply equitable defenses to prevent them from doing so.  

Where Makah has (1) been aware seen 1975 that Quinault and Quileute have been 

competitively fishing outside their adjudicated state-water U&As and investing heavily in their 

federal-water fisheries; (2) claimed that such fishing has “substantially injured” Makah since 

1975; (3) supported Quinault and Quileute’s federal-water fishing areas; (4) specifically 

described Quinault and Quileute’s ocean fishing boundaries as supported by “substantial” 

evidence “follow[ing] careful historical and legal analysis”; (5) but attempted to take the 

opposite position and challenge Quinault and Quileute’s U&As when they would not agree to 

Makah’s terms in the blackcod and whiting fisheries (see Dkts. 251 at 3-16, 267 at 5-17), Makah 

has no room to claim that it was somehow blind to Quinault and Quileute’s fishing activity or 

that there was no reason for them to look into the very boundaries that were central to its 

positions in Mosbacher and the blackcod dispute.  

Indeed, as the plaintiff in those cases, Makah had a duty to make a “reasonable inquiry” 

into the legal and factual basis for its claims before making them. FRCP 11(b). If it is actually 

true, as Makah now claims, that Makah failed to make such an inquiry into Quinault and 

Quileute’s ocean fishing areas before claiming they were supported by “substantial” evidence 

and “followed careful historical and legal analysis,” such willful blindness cannot excuse its 

delay. Instead, Makah’s delay is measured by when it should have known of its claim against 

Quinault and Quileute. Evergreen Safety Council, 2011 WL 2462303, at *3 (“The conclusion 

                                                                                                                                                             
their assertion (made at the dismissal stage) that Makah’s RFD was a whiting allocation claim—not a U&A claim—
and as such was not ripe. Quinault and Quileute have consistently maintained that a whiting allocation claim is not 
ripe, while a U&A claim (if it exists) is barred by sovereign immunity and laches. An allocation claim is fishery-
specific, and is triggered by a threatened infringement upon another tribe’s treaty rights (see, e.g., Suproceeding 91-
1). In contrast, a U&A claim is area-specific, and is triggered as soon the plaintiff knows (or reasonably should 
know) that the defendant tribe is fishing outside of its U&A. 
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that Sorenson should have known of the allegedly infringing conduct is bolstered by his frequent 

interactions and contact with Evergreen and related organizations over the years.”).  

More likely, Makah actually did investigate and did know decades ago that substantial 

evidence supported Quinault and Quileute’s established ocean fishing areas. Indeed, in the late 

1970s, the Ziontz firm had in its possession not only the final draft of the Barbara Lane report on 

Quileute’s ocean fisheries, but draft reports and proposed findings of fact from the Department 

of Justice.6 Dkt. 252-6, Ex. S at 14; see also attachments to Ex. S. Makah submitted Dr. Lane’s 

1977 reports on the marine fisheries of Quileute and Quinault as Exhibit RRR in support of their 

arguments in Mosbacher/92-1 that the federal boundaries accurately represented the tribes’ treaty 

fishing areas. Dkt. 253-3, Ex. H.7 This was essentially the same proof Makah submitted to obtain 

court approval of its U&A. 

Furthermore, in 1982, Quileute specifically notified Makah that Makah’s 1981 objection 

to Quileute’s ocean compact caused Quileute ocean fishermen to “become apprehensive about 

Makah’s continual protest regarding this tribes [sic] usual and accustomed fishing areas.” 

Quileute asked Makah, “Do you still intend to pursue your challenge?” Dkt. 253-2, Ex. O. 

Makah nonetheless failed to pursue its challenge for another 27 years.  

If a tribe believes it is being injured by another tribe fishing outside of its U&A, it should 

                                                 
6 Among the proposed findings that the DOJ sent in 1977 to the Ziontz firm (who then represented Quileute) for 
potential submission to the court regarding Quileute’s ocean U&A was the following: “At treaty times the Quileute 
Indians were known as good seamen who pursued various species of fish including halibut, salmon, cod, bass and 
smelt in the Pacific Ocean. . . . They used similar techniques and gear to those of their neighbors, the Makah, and are 
said to have ranged as far as fifty miles offshore.” Dkt. 252-6, King. Decl. Ex. S, first attachment at 1. 
7 In a preview of things to come, Makah cherry picks only a portion of Dr. Leo Frachtenberg’s field notes (only one 
of the 10 sources Dr. Lane cited in her report on Quileute’s ocean fishing areas) in which he states that Quileute’s 
halibut fishing only extended two miles into the ocean in an attempt to discredit Dr. Lane’s conclusion that Quileute 
fished 25-50 miles from shore is incorrect. Makah ignores numerous observations made by Frachtenberg and Lane’s 
other sources that support her conclusion: 

 The sealing season lasts from March until July, and the hunters very often go 30 and 40 miles out into the 
sea.” (Frachtenberg 1917:115, emphasis added) (Second King Decl. Ex. B). 

 Daring and courageous almost to the point of madness. In their frail canoes they go out sealing 20-30 miles 
into ocean attacking whales with their primitive weapons. (Frachtenberg 1916:Q1. 1.1, emphasis added) 
(Second King Decl. Ex. C). 

 When out far in ocean and unable to make shore canoes were anchored thus: The sails were laid flat on 
water; stones were tied to them on each end and canoe made fast to the sails and stones by means of a rope. 
(Frachtenberg 1916:Q1. 3.124, 126, emphasis added) (Second King Decl. Ex. D). 

 The canoes used were the largest made by these Indians, with built-up freeboard, high bows, and sufficient 
draft and beam to carry eight men, with all their gear including heavy whale lines and floats, twenty-five to 
fifty miles out to sea. (Pettitt 1950:8, emphasis added) (Second King Decl. Ex. E). 
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timely bring its claim instead of misleading the other tribe by acquiescing to and supporting the 

other’s tribes fishing areas.  

3. Makah’s delay prejudiced Quinault and Quileute 

Makah mischaracterizes Grand Canyon Trust v. Tucson Electric Power Co., 391 F.3d 

979 (9th Cir. 2004) in arguing that laches cannot apply if Quinault and Quileute fishermen 

recouped some of their investment in the ocean fisheries. This is not the holding in Grand 

Canyon. In Grand Canyon, the defendant made a significant financial outlay to build a coal-

powered electric generating plant, and then “did not expend additional resources in the plant as a 

result of plaintiff’s delay.” Magic Kitchen LLC v. Good Things Int’l Ltd., 63 Cal. Rptr. 3d 713, 

729 (Cal. App. 2007) (discussing Grand Canyon Trust). Because there was no evidence that the 

defendant continued expending additional resources in the plant, the Ninth Circuit found that 

there was no expectations-based prejudice. Grand Canyon, 391 F.3d at 988-89.  

However, where a defendant continues making investments in, and has an expectation of 

profits from, a venture, the rationale from Grand Canyon does not apply. In Petrella v. Metro-

Goldwyn-Mayer, Inc., the Ninth Circuit distinguished Grand Canyon, explaining that 

expectations-based prejudice is established where the defendant  

continued to make business decisions and enter into contracts relying upon their 
belief that they were the rightful owners. . . . To the extent they should be proved 
wrong in their legal assumption through this litigation, the anticipated profits from 
these investments and licensing agreements—the expectation of which underlay 
their business decision making—would wind up in [the plaintiff’s] pocket. That is 
the essence of expectations-based prejudice.  
 

695 F.3d 946, 955 (9th Cir. 2012), rev’d on other grounds, 134 S. Ct. 1962 (2014); see also 

Magic Kitchen v. Good Things Int’l, 63 Cal. Rptr. 3d 713, 729 (Cal. App. 2007) (“while in 

Grand Canyon Trust the delay worked to the defendant’s benefit because it allowed defendant to 

recoup some of its prior investment in the power plants, here the delay had the opposite effect 

because it resulted in defendants’ continued investment in the Cut–N–Seal.”). “A defendant may 

establish prejudice by showing that during the delay, it invested money to expand its business or 
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entered into business transactions based on his presumed rights.” Miller, 454 F.3d at 999. 

Like the defendants in Petrella and Magic Kitchen, Quinault and Quileute made 

continuing investments in their federal-water fisheries during Makah’s delay and anticipate 

continued revenues from those investments—a fact Makah readily admits. Dkt. 277 at 24-25. 

Those investments include becoming fishermen in the first place, buying and/or leasing boats, 

maintaining and replacing those boats, purchasing specialized vessels and gear, establishing and 

maintaining relationships with buyers, and hiring staff dedicated to dealing with federal-water 

fisheries. Dkts. 251 at 25-27, 254-264. Quinault and Quileute fishermen have chosen their 

careers based on their treaty rights in the ocean fisheries—choices they would not have made if 

their treaty rights only extended 5-10 miles from shore. Id. Finally, it is impossible to assign a 

monetary value to Quinault and Quileute’s historical and spiritual connection to the ocean and 

their cultural identity as ocean fishing people.  

Courts have applied laches in analogous cases: 
 
The prejudice resulting to Turtle Wax as a result of Hot Wax’s unreasonable 
delay is clear and is sufficient to justify the application of laches given the great 
length of the delay. Hot Wax permitted Turtle Wax’s advertising and the 
development of its products to go unchecked for well over a 10-20-year period. 
During this time, Hot Wax sat idly by and chose not to challenge Turtle Wax’s 
use of the term “wax” with respect to its products, and Turtle Wax invested 
significant amounts of time and money in product development and advertising.  
 

Hot Wax, Inc. v. Turtle Wax, Inc., 191 F.3d 813, 824 (7th Cir. 1999).8 

Makah also asserts that because Quinault and Quileute made investments in ocean 

fisheries “notwithstanding NMFS’ consistent statements that the boundary was subject to 

adjudication in this case, and notwithstanding the tribes’ agreement to defer U&A litigation 

when they settled the blackcod dispute,”9 there is no prejudice. Dkt. 277 at 25. Again, prejudice 

is shown if Quinault and Quileute made investments during Makah’s delay. Quinault and 

                                                 
8 The Ninth Circuit has relied upon Hot Wax in numerous laches cases. See, e.g., Jarrow Formulas, Inc. v. Nutrition 
Now, Inc., 304 F.3d 829 (9th Cir. 2002); Miller, 454 F.3d 975; Danjaq v. Sony Corp., 263 F.3d 942 (9th Cir. 2001).  
9 These assertions are not true. First, the federal government has actually consistently stated that the federal 
boundaries were not subject to adjudication in this case unless the treaty partners themselves chose to adjudicate 
them. See infra p. 15. Second, the tribes did not agree to “defer” U&A litigation in the blackcod settlement. Quinault 
and Quileute explain this in detail in their Response to Makah’s Motion Re Equitable Defenses, Dkt. 267 at 15-17, 
and will not repeat those arguments here. 
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Quileute would not have invested in their federal-water fisheries if Makah had not delayed and 

had instead timely brought and then succeeded in its claims. Dkts. 259 ¶ 4, 260 ¶ 4, 261 ¶ 4, 262 

¶ 4, 263 ¶ 11, 264 ¶ 4, 253 ¶ 23, 269 ¶ 9, 270 ¶ 9, 271 ¶ 9, 272 ¶ 9.  

Makah contends that economic prejudice is not shown because none of the Quinault or 

Quileute fishermen state that they “would have been better off” with a reduced U&A or because 

they have had “ample opportunity to develop a [mitigation] strategy.” Dkt. 277 at 25-26. This 

puts the cart before the horse and Makah cites no authority that these are somehow elements of a 

laches defense, because there is none. Instead, it is enough that Quinault and Quileute continued 

to invest in their fisheries and anticipated continued revenues during Makah’s delay. Petrella, 

695 F.3d at 955; Magic Kitchen, 63 Cal. Rptr. 3d at 729; Miller, 454 F.3d at 999. 

Even where expectations-based prejudice is absent, there can be evidence-based prejudice 

(i.e., lost, stale or degraded evidence, or witnesses whose memories have faded or who have 

died). Danjaq LLC v. Sony Corp., 263 F.3d 942, 955-56 (9th Cir. 2001) (a defendant may 

demonstrate prejudice by showing either expectations-based or evidence-based prejudice). In 

Danjaq, the court found that the defendant had shown evidence-based prejudice because many 

key witnesses died over the 40 years that the plaintiff delayed in filing its suit. Id. Here, as in 

Danjaq, many of Quinault and Quileute’s key witnesses, including numerous elder tribal 

fishermen and Dr. Barbara Lane, the expert who authored the initial 1977 reports on Quinault 

and Quileute ocean fisheries upon which the federal regulations were based, have passed away in 

the decades since 1975 (when Makah claims it began suffering “substantial injury” from 

Quinault and Quileute’s ocean fishing activity, see Dkt. 267 at 5-6).  

Though Makah attempts to deny that elders with relevant knowledge died between 1975 

and 2009, basic logic supports that elders with relevant knowledge of Quinault and Quileute’s 

historic fishing activities have died since 1975.10  

                                                 
10 Many of the elders who died during Makah’s delay were born in the late 1800s, meaning that their parents and 
grandparents were alive at and before treaty times. For example, Hal George, a Quileute ocean fisherman and sealer, 
died in the early 1980s. Second King Decl. Ex. F. As an ocean fisherman, Mr. George could likely have testified 
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Makah claims that because Barbara Lane died after it filed this subproceeding, her death 

cannot establish evidence-based prejudice. However, Save the Peaks Coal. v. U.S. Forest Serv., 

669 F.3d 1025 (9th Cir. 2012), the case Makah cites for its argument that “prejudice must be 

judged as of the time the lawsuit was filed,” related only to expectations-based prejudice. It does 

not makes sense to judge evidence-based prejudice as of the time of the filing of the lawsuit, 

because the need (or relevance) of certain evidence cannot be known at the time of the filing of 

the lawsuit. For example, Quinault and Quileute did not expect Makah to attack the quality of 

work of Dr. Barbara Lane, whose reports this Court has found highly credible and has relied 

upon in adjudicating nearly every tribe’s U&A, including Makah’s own U&A. Decision I, 384 F. 

Supp. 312, 350 (W.D. Wash. 1974). By the time Makah first attacked Dr. Lane’s reports on 

Quinault and Quileute in 2014, Dr. Lane was not alive to defend her work.  

Makah seriously misrepresents the Ziontz firm’s loss of the file “Quileute Ocean Places.” 

In its Response, it claims that it knew what documents this file contained and “described these 

documents in our second letter to Quileute’s attorneys and sent the entire file to them.” Dkt. 277 

at 28. In fact, Ziontz’s letter to Quileute’s attorneys explicitly states that the only thing the Ziontz 

firm was able to find with respect to that file was a file index card indicating the file existed. 

Ziontz explained in its letter that “we searched for but were unable to locate” the Quileute Ocean 

Places file. Dkt. 252-7, Ex. T at 6. “We do not know whether the remaining files were returned 

to Quileute, transferred to departing attorneys upon their withdrawal from the firm, or destroyed. 

In any event they are no longer in our possession.” Id. While Makah attempts to argue that the 

                                                                                                                                                             
regarding where he and his ancestors traditionally fished in the ocean. Christian Penn, Jr., a U.S. v. Washington 
witness and ocean fisherman, died in December 2009 two weeks after this lawsuit was filed, and was unavailable to 
testify at the time of filing due to his failing battle with cancer. Id. Ex. H. Mr. Penn was born on Tatoosh Island in 
1900 and could likely testify about the Quileutes’ longstanding practice of camping on the Island while fishing for 
halibut—a point now contested by Makah. Id. Ex. G. Fred Woodruff, Sr., a Quileute elder who co-authored the 
Quileute Dictionary with Dr. James Powell, passed away in 1977. Id. Ex. I. As a Native speaker of Quileute, Mr. 
Woodruff could have provided testimony on the Quileute language and several Quileute words that would have shed 
light on how the Quileute Tribe understood their treaty. All of the Quinault and Quileute elders who testified in the 
original Boldt Decision have passed away, many of who were ocean fishermen or whose ancestors were ocean 
fishermen. These examples are only a few of the numerous deaths of elders and other individuals with relevant 
information that have occurred during Makah’s delay. 
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file did not contain evidence material to this case, that file likely represented the first effort to 

gather information regarding where in the ocean Quileute fished during treaty times. It may very 

well have contained the same kind of evidence Makah gathered for its ocean fishing places 

claim, such as interviews with elders whose parents and grandparents were alive at and before 

treaty times. It could also have contained linguistic evidence from native speakers alive at the 

time. The loss of this file causes exactly the kind of prejudice that laches seeks to prevent. 

C. Makah Acquiescenced to Quinault and Quileute’s Ocean Treaty Fishing Areas  

Makah asserts that acquiescence does not apply here because it never “actively 

represented” that it would not seek a determination of Quinault and Quileute’s U&As. Dkt. 277 

at 22. In making this assertion, Makah cites the Eleventh Circuit’s standard for acquiescence. 

Dkt. 277 at 22. However, the Eleventh Circuit’s requirement of “active representation” has not 

been adopted in the Ninth Circuit. Instead, the Ninth Circuit applies acquiescence where a party 

makes an “affirmative act by word or deed by the party that conveys implied consent to 

another.” Seller Agency Council, Inc. v. Kennedy Ctr. for Real Estate Educ., Inc., 621 F.3d 981, 

988 (9th Cir. 2010) (emphasis added). If Makah’s affirmative representations to this Court in 

Mosbacher/92-1 that Quinault and Quileute’s boundaries were “not taken from whole cloth” and 

instead “followed careful historical and legal analysis” and were supported by “substantial” 

evidence (Suproceeding 92-1, Dkt. 359 at 5-6 (11/8/1993), Dkt. 321 at 21-22 (5/10/1993)) did 

not convey implied consent to the boundaries, it is hard to imagine what would. 

D. Quinault and Quileute’s Sovereign Immunity Bars Makah’s RFD 

As Quinault and Quileute argued (and Makah conceded) at the Ninth Circuit, it is well-

established that a defendant may raise (and appeal from denial of) sovereign immunity at both 

the dismissal and summary judgment stages. Behrens v. Pelletier, 516 U.S. 299 (1996) (there is 

no jurisdictional bar to appealing denial of (or raising) sovereign immunity at both stages); Knox 

v. Southwest Airlines, 124 F.3d 1103, 1106 (9th Cir. 1997) (same). 

Makah asserts several times in its summary judgment briefs that “Quinault and Quileute 
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have always known that the federal regulatory boundaries were interim measures pending an 

adjudication in this case.” This assertion is patently false. Quinault and Quileute have never 

believed that the federal boundaries were interim measures contingent upon adjudication. The 

treaty partners to the Treaty of Olympia have consistently emphasized that tribes with federal-

water fishing areas are not required to adjudicate such areas: 

 1985 Letter from NOAA to Quileute at 1 (Dkt. 253-1, Ex. C): “[Quileute] should seek 
confirmation of historic halibut fishing at and before treaty times through adjudication of 
the question or by way of an opinion from the Secretary of the Interior, concurred in by 
the Departments of Justice and Commerce.” (emphasis added).  
 

 1986 letter from DOJ to NOAA at 1-2 (Dkt. 253-2, Ex. K): “It has been the United 
States[‘] position throughout the U.S. v. Washington litigation that court determination of 
usual and accustomed fishing areas is not required in instances in which the affected 
parties [the Secretary of Commerce and the tribes]. . . are able to agree. . . 
 

 61 FR 28786-01, 28788 (June 6, 1996) (King 252-5, Ex. Q): “the United States v. 
Washington procedure is not required for Federally regulated fisheries to the extent that 
there is no disagreement between the tribes and the Federal government.”  
 

 Quileute Tribe’s 1996 Mem. Re Crab Dispute at 6 n.4 (Dkt. 252-7, Ex. V): “only the 
federal government or the Quileute Tribe can seek a judicial determination of the Tribe’s 
western boundary. Until then, the [party who wishes to challenge Quileute’s western 
boundary] is bound by the Tribe’s federally-recognized western boundary.”  
 
Makah now claims that Judge Coyle’s 1990 order placed the burden on Quinault and 

Quileute to adjudicate their federal-water fishing grounds (Dkt. 277 at 22, Dkt. 274 at 2 n.2), but 

that position is directly contradicted by the position Makah took in Mosbacher/92-1: 

MR. SLONIM: Now, in turning to the merits and initially the issues about which 
tribes have treaty rights and their usual and accustomed grounds. . . . You have to 
start with the understanding and the recognition that we’re talking about . . . . a 
federally regulated fishery. . . . 
 
Judge Boldt did not say that before the federal government, the tribes’ trustee, can 
recognize treaty rights in a different fishery, the federal government must insist on 
a prior judicial determination before it can implement the treaty rights in treaties 
between the tribes and federal government.  
 
And that position has never been recognized in any situation that we’re aware of. 
And it’s particularly anomalous in the halibut fishery, because the government has 
done exactly that. . . . And when this was called to Judge Coyle’s attention in 
1990, he didn’t say, “Well, that’s wrong. We need a court proceeding before 
you can do that.”  
 

Mosbacher/92-1, Dkt. 321 at 18-20 (5/10/1993) (emphasis added) (Dkt. 253-3, Ex. G).  
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A claim to force another tribe to adjudicate federal-water fishing areas is not cognizable 

under Paragraph 25. As the additional historical background surrounding the establishment of the 

federal boundaries shows, adjudication of such areas is not required. Dkt. 267 at 7-11. Paragraph 

25 was issued when no one had jurisdiction over now-federal waters; there is no indication that 

Judge Boldt intended adjudication claims to apply to federal waters. Decision I, 384 F. Supp. at 

405 (excluding federal-water fishing areas from subject matter of case).  

Neither the federal government nor Quinault or Quileute has ever believed that 

adjudication was necessary or that anyone other than the treaty partners could adjudicate their 

federal-water treaty fishing areas.11 Such areas were wholly outside the intervening tribes’ 

request for relief in U.S. v. Washington, which was limited to the tribes’ dispute with the State. 

Nor has Quinault or Quileute requested relief since the Boldt Decision that would make 

adjudication of their federal-water fishing grounds necessary. McClendon v. U.S., 885 F.2d 627, 

630 (9th Cir. 1989). Quinault and Quileute have not waived their sovereign immunity and 

summary judgment dismissing the action should be entered. 

III. CONCLUSION 

For the above reasons, Quinault and Quileute’s Motion for Summary Judgment should be 

granted. 

 

 

                                                 
11 Makah claims that the memorandum in which the DOJ states that its review of the evidence regarding Quinault 
and Quileute’s federal-water fishing areas led it to recommend a boundary 40 miles offshore “provides no support 
for the claim that the United States made an evidentiary determination” when it established Quinault and Quileute’s 
western boundary. Dkt. 277 at 3 n.3. Once again, Makah’s argument flies in the face of its unequivocal statements in 
Mosbacher that the federal boundaries were supported by substantial evidence and “followed careful historical and 
legal analysis.” US v. Washington Suproceeding 92-1, Dkt. 359 at 5-6 (11/8/1993), Dkt. 321 at 21-22 (5/10/1993). 

 
The memoranda between the DOJ, DOI and NOAA make it clear that the boundary was an evidentiary 
determination. In April 1985, the DOI sent a letter to NOAA and the DOJ stating that “we have reviewed the 
applicable case law and pertinent historical data and conclude that the treaty right of the Quinault Indian Nation and 
the Quileute and Hoh Tribes encompasses the right to fish for halibut in tribal usual and accustomed fishing areas in 
waters under the jurisdiction of the United States.” (Dkt. 253-1, Moon Decl. Ex. F at 1.) This memo also states that 
the DOI provided the 1977 Lane reports on Quinault and Quileute marine fisheries to NOAA and the DOJ. Id. 
NOAA concurred in the DOI’s conclusion in a letter dated November 1985. (Dkt. 253-1, Moon Decl. Ex. H at 1.) 
After the DOJ reviewed the evidence, it recommended that the western boundary for Quinault and Quileute not “be 
any narrower than that prescribed for Makah, but neither should it be broader.” (Dkt. 253-2, Moon Decl. Ex. K at 1.) 
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