
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOHN W. BOYD, JR., 
 

PLAINTIFF,  
 

V.  
 
KILPATRICK TOWNSEND & STOCKTON LLP and 
DENNIS M. GINGOLD, 
 

DEFENDANTS. 
 

 

 
Civil Action No. 1:14-cv-00889-RJL 
 
 

 
DEFENDANT KILPATRICK TOWNSEND & STOCKTON LLP’S OPPOSITION TO 

PLAINTIFF’S MOTION FOR REMAND 
 

Defendant Kilpatrick Townsend & Stockton LLP (“Kilpatrick”) hereby opposes Plaintiff 

John W. Boyd, Jr.’s Motion for Remand.  This Court has jurisdiction under the doctrine of 

fraudulent joinder and should dismiss Boyd’s claims. 

INTRODUCTION 

The fraudulent joinder doctrine “allows the Court to disregard, for jurisdictional 

purposes, the citizenship of certain nondiverse defendants, assume jurisdiction over a case, 

dismiss the nondiverse defendants, and thereby retain jurisdiction.”  Walter E. Campbell Co. v. 

Hartford Fin. Servs., 959 F. Supp. 2d 166, 170 (D.D.C. 2013) (internal quotation marks omitted).  

A federal court should dismiss claims against a diversity-destroying defendant such as Kilpatrick 

where “there is no possibility the plaintiff can establish a cause of action against the . . . 

defendant.”  Id. (internal quotation marks omitted).  As explained below and in Kilpatrick’s 

Motion to Dismiss (Docket No. 11), there is no possibility that Boyd can establish a cause of 

action against Kilpatrick. 
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Boyd is the president of the National Black Farmers Association.  This lawsuit is the 

latest chapter in Boyd’s long-running attempt to secure a multimillion dollar, personal payout for 

himself for lobbying efforts he voluntarily conducted, in the admitted absence of any written 

contract, on behalf of black farmers.  Along with many other individuals and organizations, 

Boyd lobbied Congress to enact the Claims Resolution Act of 2010 (the “CRA”), an 

appropriations bill that funded the United States government’s settlement of several pending 

claims against the United States, including its historic settlement of two class actions in this 

Court:  (1) In re Black Farmers Discrimination Litigation, Civil Action No. 08-mc-0511-PLF 

(D.D.C., filed Aug. 8, 2008) (“Pigford II”) and (2) In re Indian Trust Fund Litigation, Civil 

Action No. 1:96-cv-01285-TFH (D.D.C., filed June 10, 1996) (“Cobell”). 

After the CRA became law, Boyd sued class counsel in Pigford II, claiming that he was 

entitled to payment because of his alleged lobbying activities in support of the CRA.  Boyd told 

this Court that he had lobbied for the CRA because Pigford II class counsel—not Kilpatrick—

had “induced” him to do so “by promising Boyd that he would be compensated for such work.”  

Compl. ¶¶ 1, 119, 124, 137, Boyd v. Farrin, No. 1:12-cv-01893 (Docket No. 1) (“Boyd I 

Compl.”).  He claimed that his lobbying efforts were instrumental in getting the CRA enacted, 

and that Pigford II class counsel therefore owed him money under theories of quantum meruit 

and breach of contract.  This Court dismissed his complaint with prejudice for lack of standing 

and failure to state a claim.  See Boyd v. Farrin, 958 F. Supp. 2d 232 (D.D.C. 2013) (“Boyd I”). 

Undeterred, Boyd filed these virtually identical claims, this time against class counsel in 

Cobell.  Boyd now tells the Court, contrary to his statements in Boyd I, that he lobbied for the 

CRA because Cobell class counsel had induced him to do so.  Boyd again claims that he is 

entitled to a portion of class counsel’s attorneys’ fees because of his alleged lobbying activities 
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in support of the CRA.  The only significant difference between this lawsuit and Boyd I is that 

Boyd filed it in D.C. Superior Court and named Kilpatrick as a defendant in an apparent attempt 

to destroy federal diversity jurisdiction.  Defendant Gingold removed this action, in view of 

Boyd’s fraudulent joinder of Kilpatrick. 

Boyd’s gambit must fail under the doctrine of fraudulent joinder because “there is no 

possibility [he] can establish a cause of action against” Kilpatrick.  See Walter E. Campbell, 959 

F. Supp. 2d at 170. 

First, Boyd is collaterally estopped from re-litigating the issues he already lost in Boyd I.  

He already had a full and fair opportunity to bring these claims against identically situated 

defendants, and this Court rejected them. 

Second, the Complaint fails to state claims against Kilpatrick for unjust enrichment, 

breach of contract, or quantum meruit, just as his prior complaint failed to state such claims in 

Boyd I.  Boyd alleges no facts which, if proven, would show that it would be unjust for 

Kilpatrick to retain the Court-ordered attorneys’ fees it earned from litigating the complex Cobell 

class action for more than a decade.  And Boyd does not allege the material terms of any 

purported agreement with Kilpatrick, or that he even discussed payment with Kilpatrick on any 

occasion.  Indeed, his claims against Kilpatrick are far weaker than the defective claims he 

attempted in Boyd I. 

Finally, Boyd’s claims are time-barred by the District of Columbia’s three-year statute of 

limitations.  Boyd’s implied-in-fact contract claim accrued, if at all, at the latest on June 1, 2010, 

when Gingold allegedly informed Boyd that any payment to him would depend on a named 

plaintiff in Cobell, not class counsel.  And Boyd’s unjust enrichment and quantum meruit claims 
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accrued no later than December 8, 2010, when President Obama signed the CRA into law.  Boyd 

delayed filing his Complaint until May 6, 2014, long after the statute had run. 

At bottom, Boyd’s legal claims are predicated upon a premise that is without any 

jurisprudential foundation and which, at its core, would be perilous in a democratic system.  

Boyd presupposes that a person who advocates or joins others in advocating for legislation is 

entitled to payment from anyone who benefits directly or indirectly when a law is enacted.  It is 

not unusual, of course, for groups advocating for legislative change to coordinate with one 

another, but permitting them to use such coordination as a basis for imposing civil liability on 

each other or on the citizens who benefit would open the door to troubling new theories of 

liability with dangerous implications for the First Amendment “right of the people . . . to petition 

the government.” 

Boyd’s Motion for Remand should be denied.  In addition, his claims against Kilpatrick 

should be dismissed with prejudice.1 

FACTUAL BACKGROUND 

A. The Cobell and Pigford Settlements. 

Defendant Kilpatrick and solo practitioner Dennis M. Gingold (as well as other lawyers 

whom Boyd has not named as defendants) served as co-counsel for the plaintiff class in an action 

to recover, after decades of mismanagement by the federal government, trust funds held for 

Native Americans.  Compl. ¶ 2.  That action—known as the Cobell litigation—was filed in 1996 

and was litigated for 13 years before a settlement was reached  in December 2009.  Id. 

Plaintiff Boyd is the President of the National Black Farmers Association and has served 

as an advocate on behalf of black farmers.  Id. ¶ 1.  Boyd was a member of the plaintiff class in 

                                                 
1 Kilpatrick’s arguments in this brief necessarily overlap substantially with the arguments in its 
pending motion to dismiss and reply supporting its motion to dismiss (Docket Nos. 11 and 26). 
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Pigford v. Glickman (“Pigford I”), Civil Action No. 97-cv-1978 (D.D.C., filed Aug. 28, 1997), 

an action brought to remedy discrimination by the federal government against black farmers.  

Id. ¶ 18.  The claims of the Pigford I plaintiff class were resolved in April 1999 by the entry of a 

consent decree.  Id. 

Subsequent to the entry of the Pigford I consent decree, approximately 65,000 individuals 

filed claims but were deemed ineligible for compensation due to tardiness.  Id.  Boyd in 2000 

began a decade-long campaign to obtain compensation for the late filers, which included 

meetings with congressional leaders, testifying at hearings, and conducting media interviews.  

Id. ¶¶ 20–22.  An agreement to resolve the claims of the late filers and a subsequently filed class 

action on behalf of other black farmers—Pigford II—was reached in February 2010.  Id. ¶ 24. 

B. Boyd’s Communications with Cobell Class Counsel. 

Funding for the Cobell and Pigford II settlements required congressional appropriations.  

Compl. ¶¶ 2, 24.  Boyd in December 2009 learned that the White House wanted to pursue a 

single appropriations bill to fund both settlements, and he immediately began working to support 

a bill providing joint funding for the settlements.  Id. ¶¶ 25, 28. 

Several months later, in March 2010, Boyd was contacted by John Loving, a non-lawyer 

government relations advisor at Kilpatrick, who allegedly asked Boyd for his assistance in 

supporting legislation to fund the Cobell settlement.  Id. ¶¶ 25–26.  Boyd does not allege that he 

ever discussed payment with Loving or any other Kilpatrick partner or employee, but Boyd 

alleges that he continued his ongoing lobbying efforts after he and Loving spoke, principally by 

meeting with members of Congress and conducting a variety of interviews.  Id. ¶¶ 32–39, 46–89. 

Boyd’s primary contacts with counsel and the other professionals hired by the Cobell 

class were Defendant Gingold and Geoffrey Rempel, an accountant whom the Cobell plaintiffs 
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had hired.2  See id. ¶¶ 32, 38, 40–44, 48–50, 52, 54–55, 65–67, 70, 72, 75–76, 82, 85–88.  Boyd 

also alleges that he communicated regarding his lobbying efforts with Michael Pearl, then a 

Kilpatrick associate.  Id. ¶¶ 38, 48, 50, 55. 

Boyd conspicuously does not allege in his Complaint that he ever discussed being paid 

for his lobbying with any Kilpatrick representative.  Boyd’s exhaustive allegations regarding his 

lobbying efforts contain only the following references to alleged communications with Kilpatrick 

after he was contacted by Loving in March 2010: 

• Boyd in May 2010 summarized via email a meeting he had with Senator Coburn of 
Oklahoma, apparently including Pearl as a recipient.  Compl. ¶ 38. 

• Boyd in July 2010 provided Loving and Pearl with a list of the votes cast by members 
of the Senate on the House of Representatives’ settlement appropriations bill, and 
discussed with them via email political and public relations strategy for garnering 
support for the bill.  Id. ¶¶ 48–50, 52, 54–56. 

• Boyd in September 2010 provided reports to and coordinated his lobbying efforts 
“with Defendants and members of the Cobell team.”  Id. ¶ 64. 

As concerns Kilpatrick, the Complaint alleges nothing more than ordinary coordination of 

lobbying efforts between persons sharing common legislative objectives. 

Boyd’s thirty-four-page Complaint contains allegations regarding only one 

conversation—not even involving Kilpatrick—during which payment was purportedly discussed 

with Cobell class counsel.  Boyd alleges that in June 2010 he met with Defendant Gingold and 

Rempel over lunch at the Laughing Man Tavern, Compl. ¶¶ 40–42, and that he “specifically told 

both Defendant Gingold and Mr. Rempel that he expected to be paid for his efforts to secure 

                                                 
2 Boyd asserts that Rempel was “associated with Kilpatrick Townsend,” Compl. ¶ 32, even 
though the affidavit attached as an exhibit to Boyd’s Opposition to Kilpatrick’s Motion to 
Dismiss states only that Rempel was “engaged as a member of plaintiffs’ litigation team.”  See 
Plaintiff’s Response in Opposition to Defendant Kilpatrick’s Motion to Dismiss (“Pl. MTD 
Opp.”) Ex. 2 ¶ 1.  In fact, Rempel was never employed by Kilpatrick.  Regardless, Boyd’s vague 
assertion that Rempel was somehow “associated” with Kilpatrick fails even to suggest that 
Rempel was Kilpatrick’s employee or agent, and indeed he was not.  See infra. 
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funding for the Cobell settlement.”  Id. ¶ 43.  Boyd alleges that Defendant Gingold “never 

indicated . . . that Mr. Boyd would not be compensated for his efforts,” that Defendant Gingold 

indicated to Mr. Boyd that “compensation should not concern him,” and that “the issue of 

payment was not whether Mr. Boyd would be compensated, but when Eloise Cobell would focus 

on the amount of compensation for him.”  Id.  According to Boyd, Defendant Gingold stated that 

“Ms. Cobell acknowledged that Mr. Boyd was to be paid but she never focused on the issue of 

how much and when.”  Id.  Boyd asserts that Defendant Gingold has not “reported to Mr. Boyd 

the results of any discussions he had with Ms. Cobell about Mr. Boyd’s compensation other than 

to say she agreed that Mr. Boyd should be paid.”  Id. ¶ 44. 

C. The Claims Resolution Act Becomes Law. 

Numerous organizations and individuals lobbied for passage of the CRA, according to 

official records.  See Kilpatrick Mot. to Dismiss Ex. 1 (Docket No. 11-1).3  As examples, the 

National Association for the Advancement of Colored People (“NAACP”), People for the 

American Way, the Lawyers’ Committee for Civil Rights Under Law, the Trust for Public Land, 

the Biotechnology Industry Organization, the National Sustainable Agriculture Coalition, Patton 

Boggs LLP, Akin Gump Strauss Hauer & Feld LLP, Holland & Knight LLP, the Salt River 

Project, and the Mid-West Electric Consumers Association all registered to lobby in connection 

with the CRA.  See id. 4  Boyd did not register as a lobbyist on behalf of the Cobell or Pigford II 

classes or their counsel.  See id. 

                                                 
3 The Court may take judicial notice of official records.  Al-Aulaqi v. Panetta, 2014 WL 
1352452, at *8 (D.D.C. Apr. 4, 2014). 

4 In addition to funding the Cobell and Pigford II settlements, the CRA also funded a number of 
federal water rights settlements, extended Temporary Assistance for Needy Families, and 
accomplished various other legislative objectives.  See Public Law No. 111-291, reported at 124 
Statutes 3064 (Dec. 8, 2010). 
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The House of Representatives passed the CRA in March 2010.  Compl. ¶ 30.  The Senate 

passed the CRA unanimously in early November 2010 and sent the measure back to the House of 

Representatives for consideration of its amendments.  Id. ¶ 84.  The House approved the Senate’s 

amendments in late November 2010, id. ¶ 88, and the President signed the CRA into law in 

December 2010.  Id. ¶ 4.   

D. This Court’s Rejection of Boyd’s Claims Against Pigford II Class Counsel. 

After demanding payment from the attorneys who represented the Pigford II class, Boyd 

filed claims against them for quantum meruit and breach of contract.  This Court concluded that 

Boyd lacked “standing to bring claims reliant upon compensation from the settlement,” and that 

Boyd’s other claims could not “withstand defendants’ motions to dismiss for failure to state a 

claim.”  Boyd I, 958 F. Supp. 2d at 239. 

The Court ruled that Boyd’s “naked allegations of verbal promises” were insufficient to 

state a claim for breach of contract.  Id. at 240.  It concluded that Boyd had failed to “allege 

agreement as to any detail beyond nebulous payment, much less material terms of an 

agreement.”  Id. (internal quotation marks omitted).  Boyd’s complaint failed to “specify exactly 

what type of advocacy Boyd was expected to perform, how many hours he was expected to 

work, or how much defendants were expected to compensate him.”  Id. at 240–41.  And even 

though Boyd had alleged that Pigford II class counsel had made certain payments to him, the 

Court determined that his complaint was “devoid of any information as to what the payments 

were for, whether the payments were for one-time or ongoing activities, how much the payments 

were, or any other details.”  Id. at 241. 

The Court concluded that Boyd’s quantum meruit claim was “similarly anemic.”  Id.  The 

Court dismissed Boyd’s claim since he “fail[ed] to allege with specificity facts establishing that 

defendants knew Boyd expected to be paid.”  Id.  Boyd’s allegations that “he made clear that he 
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expected and needed to be paid” and that “defendants agreed to pay Boyd for his time and 

expenses,” the Court ruled, were “simply conclusions, devoid of factual details of the expectation 

that Boyd allegedly conveyed to defendants.”  Id. (internal quotation marks omitted).5 

E. Boyd’s Present Complaint. 

Boyd on May 6, 2014, filed this lawsuit in District of Columbia Superior Court, asserting 

claims against Cobell class counsel for unjust enrichment, breach of implied-in-fact contract, and 

quantum meruit.  Defendant Gingold on May 27 removed the case to federal court on the ground 

that Kilpatrick—a law firm that (according to Boyd’s Complaint) never once discussed payment 

with Boyd—was fraudulently joined to destroy federal diversity jurisdiction. 

Defendants Gingold and Kilpatrick filed motions to dismiss (Docket Nos. 7 and 11) on 

June 1 and 3.  Boyd filed the instant Motion for Remand (Docket No. 13) on June 26. 

ARGUMENT 

I. BOYD MISSTATES THE LAW OF FRAUDULENT JOINDER. 

The fraudulent joinder doctrine “allows the Court to disregard, for jurisdictional 

purposes, the citizenship of certain nondiverse defendants, assume jurisdiction over a case, 

dismiss the nondiverse defendants, and thereby retain jurisdiction.”  Walter E. Campbell Co. v. 

Hartford Fin. Servs., 959 F. Supp. 2d 166, 170 (D.D.C. 2013) (internal quotation marks omitted).  

Federal courts dismiss claims against diversity-destroying defendants such as Kilpatrick where 

“there is no possibility the plaintiff can establish a cause of action against the . . . defendant.”  Id.  

(internal quotation marks omitted).  Claims against a diversity-destroying defendant should be 

                                                 
5 Boyd surprisingly tells the Court that he extracted an unspecified settlement from the Boyd I 
defendants after this Court’s dismissal with prejudice.  Mot. at 3, 10.  This is totally 
inappropriate and unprofessional, violates Rule 408 of the Federal Rules of Evidence, and deters 
settlements.  In any event, there is no reason to believe the Boyd I defendants paid more than a 
small nuisance payment to avoid the expense of an appeal. 
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dismissed where—as here—“there is no reasonable basis for predicting that state law might 

impose liability on the facts involved.”  Hien Pham v. Bank of New York, 856 F. Supp. 2d 804, 

809 (E.D. Va. 2012) (internal quotation marks omitted). 

In his motion papers, Boyd repeatedly asserts that on this procedural posture “the state 

court is the proper tribunal to make decisions on the merits of state claims, not the federal 

removal court.”  Mot. at 6.  This is clearly wrong.  The fraudulent joinder standard by its terms 

requires the federal removal court to decide if “the plaintiff can establish a cause of action 

against the [diversity-destroying] defendant.”  Walter E. Campbell, 959 F. Supp. 2d at 170 

(internal quotation marks omitted).  In Walter E. Campbell, for instance, this Court evaluated the 

merits of a nondiverse corporation’s personal jurisdiction defense after its co-defendants 

removed the action from D.C. Superior Court.  See id. at 171–75.6  Indeed, federal courts 

routinely evaluate (and dismiss) state-law claims against diversity-destroying defendants after 

removal.  See, e.g., Hien Pham, 856 F. Supp. 2d at 807 (“[T]he doctrine of fraudulent joinder 

compels the conclusion that removal was proper . . . .  Thus, plaintiffs’ motion to remand must 

be denied, and defendants’ motions to dismiss must be granted.”); see also Cook v. Nationwide 

Ins. Co., 962 F.Supp.2d 807, 810 (D.Md. 2013) (“Defendants’ Motion to Dismiss the Complaint 

is GRANTED with respect to the Attorney Defendants and the Law Office . . . .  Plaintiff’s 

Motion to Remand is DENIED.”); Powell v. Bank of America, N.A., 842 F.Supp. 2d 966, 976, 

983 (S.D.W.Va. 2012) (“Having found that plaintiffs have no possibility of relief as against the 

                                                 
6 Unlike in this case, the Walter E. Campbell defendants could not demonstrate that the plaintiff 
would be unable to prevail against the nondiverse defendant.  See 959 F. Supp. 2d at 175. 

Case 1:14-cv-00889-RJL   Document 27   Filed 07/14/14   Page 10 of 23



 

11 

nondiverse defendant . . . , the court finds that Mr. Zamow was fraudulently joined.  His motion 

to dismiss is granted . . . .  [P]laintiffs’ motion to remand . . . is[] denied.”).7 

II. BOYD HAS NO CONCEIVABLE CLAIM AGAINST KILPATRICK. 

“[T]here is no possibility [Boyd] can establish a cause of action against” Kilpatrick.  See 

Walter E. Campbell, 959 F. Supp. 2d at 170.  This Court therefore should deny Boyd’s Motion 

for Remand, and dismiss Kilpatrick as a defendant. 

A. Boyd’s Claims Are Barred by Defensive Collateral Estoppel. 

The doctrine of defensive collateral estoppel “allows defendants to prevent a plaintiff 

from asserting a claim that the plaintiff has previously litigated and lost against another 

defendant.”  Mead v. Lindlaw, 839 F. Supp. 2d 66, 72 (D.D.C. 2012) (internal quotation marks 

omitted).  This Court has previously ruled that Boyd has no legally protected interest in 

settlement proceeds authorized by the CRA, and that conclusion precludes him from bringing 

this action.  Boyd’s breach of contract and quantum meruit claims, moreover, were decided in a 

dispositive fashion against him in Boyd I, and that ruling bars him from asserting essentially 

identical claims here. 

This Court ruled in Boyd I that Boyd had failed to state a breach of contract claim, since 

he merely alleged “verbal promises to pay” without “a description of the pertinent obligations.”  

958 F. Supp. 2d at 241.  Boyd’s breach of contract theory against Kilpatrick is essentially 

identical to the one this Court dismissed in Boyd I—except here Boyd does not allege that 

Kilpatrick made any promise to him. 

                                                 
7 The case Boyd cites in arguing that the D.C. Superior Court should consider the merits of his 
claims—Pulse One Commc’ns v. Bell Atl. Mobile Sys., 760 F. Supp. 2d 82 (D. Md. 1991)—does 
not, as Boyd suggests, require remand without consideration of the merits.  Indeed, the Pulse 
One court plainly considered the merits of the plaintiffs’ claims in deciding that remand was 
appropriate.  See id. at 84. 
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Boyd’s quantum meruit claims were dismissed as “anemic” in Boyd I since he did not 

“allege with specificity facts establishing that defendants knew Boyd expected to be paid.”  Id.  

Boyd has again wholly failed to allege such facts, this time with regard to Kilpatrick. 

Against application of collateral estoppel, Boyd principally argues that his Complaint 

here “relates to causes of action brought against different defendants.”  Pl. MTD Opp. at 15 

(emphasis added).  Boyd is correct that he could not use “offensive collateral estoppel” to 

establish liability against a non-party to the first suit (if Boyd had won, which he did not).  But it 

is well-settled that a defendant—despite being a “stranger to the first action”—may “invoke 

issue preclusion against a party to that action.”  Carr v. Rose, 701 A.2d 1065, 1076 (D.C. 1997).  

This is generally known as defensive collateral estoppel. 

Boyd’s suggestion that there is no identity of causes of action, see Pl. MTD Opp. at 15–

16, is likewise without merit.  Boyd tries to characterize his claims as “discrete from those” in 

Boyd I, and as involving “factual allegations that are completely different.”  Id. at 14–15.  He 

explains that he sued Pigford II counsel seeking payment for “pre-litigation, litigation, and post 

litigation activities,” id. at 14, whereas here he seeks payment only for post-litigation activities.  

In other words, of the three types of activities that this Court held do not entitle Boyd to 

payment, Boyd here is trying to assert a cause of action only with respect to the third.  That Boyd 

is only re-asserting one of three previously rejected legal theories does not entitle him to a do-

over.  Collateral estoppel bars his claims.8 

                                                 
8 That Boyd eventually settled with the Boyd I defendants, see Mot. at 3, is no bar to the 
application of collateral estoppel because this Court’s prior Boyd I order was never vacated.  Cf. 
Udebiuwa v. District of Columbia Bd. of Med., 818 A.2d 160, 161–64 (D.C. 2003); Donovan v. 
U.S. Postal Serv., 530 F. Supp. 894, 898 n.3 (D.D.C. 1981). 
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B. Boyd’s Complaint Fails to State Claims Against Kilpatrick. 

1. The Complaint Fails to State an Unjust Enrichment Claim. 

A plaintiff asserting an unjust enrichment claim under District of Columbia law must 

demonstrate that “(1) the plaintiff conferred a benefit on the defendant; (2) the defendant 

retain[ed] the benefit; and (3) under the circumstances, the defendant’s retention of the benefit is 

unjust.”  Euclid St., LLC v. Dist. of Columbia Water & Sewer Auth., 41 A.3d 453, 463 n.10 (D.C. 

2012) (internal quotation marks omitted).  A “plaintiff must, of course, prove that the 

defendant’s enrichment is unjust,” that is, that “there has been a wrongful act giving rise to a 

duty of restitution.”  News World Commc’ns v. Thompsen, 878 A.2d 1218, 1225 (D.C. 2005) 

(internal quotation marks omitted).  Boyd cannot possibly prevail against Kilpatrick on his unjust 

enrichment claim for multiple, independent reasons. 

First, Boyd fails to allege that Kilpatrick committed any “wrongful” act.  Kilpatrick 

demonstrated this in its Motion to Dismiss.  In response, Boyd asserted only that Defendants 

“recruited and encouraged Plaintiff to help convince Congress to enact the Claims Resolution 

Act of 2010,” and that Defendants “directed Mr. Boyd’s efforts.”  Pl. MTD Opp. at 3.  Boyd 

notably does not claim that Kilpatrick ever indicated to Boyd that it would pay him, that 

Kilpatrick deceived him, or that Kilpatrick performed any other act that could be construed as 

wrongful.  Crediting Boyd’s Complaint, Kilpatrick merely contacted Boyd in March 2010 to ask 

for his assistance in promoting legislation that would fund both the Pigford II and Cobell 

settlements, and communicated with him regarding political strategy to secure such funding 

thereafter.  See id. at 17–18.  Boyd has pleaded no allegations that, if proven, would show that 

Kilpatrick did anything wrong. 

Second, Kilpatrick cannot have been “unjustly” enriched by a court-ordered award of 

attorneys’ fees.  As Judge Hogan noted at the Fairness Hearing in Cobell, class counsel worked a 
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“phenomenal number of hours” over more than a decade and “took a big risk” that they could go 

home “empty-handed.”  Kilpatrick Mot. to Dismiss Ex. 2 (Docket No. 11-2) (6/20/11 Fairness 

Hr’g Tr.) at 247:18–25.9  Boyd may have advocated for the CRA (along with many other 

individuals and organizations) in 2010, but Cobell class counsel spent 13 years pursuing their 

Native American clients’ claims at great financial risk.  This Court awarded them the attorneys’ 

fees it deemed appropriate, in accordance with the governing jurisprudence.  It cannot be said 

that such a Court-ordered fee was “unjust.”  Indeed, Boyd concedes “that there [wa]s [no]thing 

unjust about the award of attorneys fees,” Pl. MTD Opp. at 19, but asserts that Kilpatrick was 

unjustly enriched because it received “funding [from] the settlement.”  Id. (emphasis in original).  

Merely calling Kilpatrick’s court-ordered attorneys’ fees by another name—“funding from the 

settlement”—does not make those fees “unjust,” however, especially where Boyd concedes there 

was nothing “unjust about the award of attorneys fees.”  Id.  His claim must fail for this 

additional reason. 

Third, it is not unjust to retain a benefit that was freely given.  E.g., News World, 878 

A.2d at 1225–26.  Boyd alleges that he began his lobbying efforts to fund the Pigford II 

settlement in 2000, and he contends that as of December 2009—four months before he was 

contacted by Kilpatrick—he already served as the “primary advocate on Capitol Hill exercising 

relentless passion and influence to advocate, testify, persuade and encourage Congress to 

appropriate joint funding for the settlements in Pigford II and Cobell.”  Compl. ¶¶ 19, 28.  Boyd 

nowhere even hints that he would have halted his efforts to secure funding for the black farmers 

he claims to represent if Cobell class counsel had not contacted him to coordinate lobbying 

                                                 
9 “A court may take judicial notice of facts on the public record in other proceedings.”  Remy 
Enter. Grp., LLC v. Davis, 2014 WL 961796, at *1 n.4 (D.D.C. Mar. 13, 2014) (internal 
quotation marks omitted). 
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efforts.  To the contrary, Boyd told this Court in his Boyd I complaint that he sought passage of 

the CRA to benefit black farmers and “[i]n reliance on [the Pigford II lawyers’] promise to pay” 

him, and that it was the Pigford II lawyers—not Kilpatrick—who “induced plaintiff Boyd to 

continue to work on behalf of the claimants in Pigford II.”  Boyd I Compl. ¶¶ 124, 137; see also 

id. ¶¶ 1, 119.  Boyd’s own statements—both in his Complaint and in Boyd I—show that 

Kilpatrick was at most an incidental beneficiary of work that was, as far as Kilpatrick was 

concerned, freely given.10 

Fourth, Boyd’s suggestion that the D.C. Circuit has “recognized that a non-lawyer can 

have an unjust enrichment claim against lawyers involved in a contingency fee award,” Pl. MTD 

Opp. at 21 (citing Bregman v. Perles, 747 F.3d 873 (D.C. Cir. 2014)), does not help him.  In 

Bregman, the attorney defendants had promised the plaintiff a flat fee of $100,000 for his efforts 

and a $1 million bonus if the plaintiffs successfully collected the relevant judgment.  747 F.3d at 

874.  Here, there is no suggestion that Kilpatrick made any promise to Boyd. 

Finally, Boyd’s unjust enrichment theory has absurd implications.  Under Boyd’s theory, 

anyone who successfully advocates for legislative change would have an “unjust enrichment” 

claim against anyone who benefits directly or indirectly from a law.  The AARP could sue senior 

citizens (or members of their families who are caregivers) for “unjust enrichment” when it 

successfully lobbies for expansion of their Medicare coverage.  The Governors Highway Safety 

Association (or anyone else who petitions for stricter helmet laws) could sue motorcycle helmet 

manufacturers for “unjust enrichment,” and demand payment, when helmet manufacturers profit 

from states’ adoption of helmet laws.  Indeed, under Boyd’s deeply flawed theory, Kilpatrick 
                                                 
10 Boyd’s suggestion that Peart v. District of Columbia Hous. Auth., 972 A.2d 810 (D.C. 2009), 
somehow demonstrates that his services were not freely given, see Pl. MTD Opp. at 20, is 
wrong.  In Peart, the defendant never argued that the plaintiff’s services were freely given, and 
the Court never considered or decided the issue. 
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would be liable for its “unjust enrichment” not just to Boyd, but also to the NAACP, the Trust 

for Public Land, Patton Boggs LLP, and every other organization and individuals who worked to 

persuade Congress to enact the CRA.  This is not the law.  The Court should firmly reject this 

novel and troubling theory of liability and find, again, that Boyd has no claim. 

2. The Complaint Fails to State an Implied-in-Fact Contract Claim. 

Boyd’s Complaint fails to state an implied-in-fact contract claim against Kilpatrick for 

the same reason he failed to state a contract claim in Boyd I.  An implied-in-fact contract “is a 

true contract, containing all necessary elements of a binding agreement; it differs from other 

contracts only in that it has not been committed to writing or stated orally in express terms, but 

rather is inferred from the conduct of the parties in the milieu in which they dealt.”  Vereen v. 

Clayborne, 623 A.2d 1190, 1193 (D.C. 1993) (internal quotation marks omitted).  For an 

“enforceable contract to exist, there must be both (1) agreement as to all material terms; and (2) 

intention of the parties to be bound.”  New Econ. Capital, LLC v. New Mkts. Capital Grp., 881 

A.2d 1087, 1094 (D.C. 2005) (internal quotation marks omitted).  “A contract must be 

sufficiently definite as to its material terms (which include, e.g., subject matter, price, payment 

terms, quantity, quality, and duration) that the promises and performance to be rendered by each 

party are reasonably certain.”  Rosenthal v. Nat’l Produce Co., 573 A.2d 365, 370 (D.C. 1990). 

As in Boyd I, Boyd’s Complaint makes “naked allegations of verbal promises” without 

“any detail beyond nebulous payment, much less ‘material terms’ of an agreement.”  Boyd I, 958 

F. Supp. 2d at 240.  The Complaint does not “specify exactly what type of advocacy Boyd was 

expected to perform, how many hours he was expected to work, or how much defendants were 

expected to compensate him.”  Id. at 240–41.  Boyd’s “[c]onclusory allegations of verbal 

promises to pay, absent a description of the pertinent obligations, cannot nudge claims across the 

line from conceivable to plausible.”  Id. at 241 (alterations and quotation marks omitted). 
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In his Opposition to Kilpatrick’s Motion to Dismiss, Boyd does not even attempt to 

describe the material terms of the so-called contract between himself and Kilpatrick.  Indeed, 

Boyd’s claims against Kilpatrick are far weaker than the claims this Court rejected in Boyd I:  In 

that case, Boyd actually had discussed payment with the Pigford II lawyers and even received 

payments from them.  See id. at 240–41. 

Boyd’s attempt to bootstrap his purported nebulous agreement with Defendant Gingold 

into an enforceable contract with Kilpatrick is similarly unavailing.  Boyd asserts vaguely that he 

“expressly told Defendants at a lunch meeting” at Laughing Man Tavern in June 2010 “that he 

expected to be paid for his efforts on behalf of the Cobell litigation team.”  Mot. at 9 (emphasis 

added).  Boyd’s Complaint alleges, however, that this lunch meeting involved only Defendant 

Gingold and Rempel, neither of whom was a Kilpatrick partner or employee.  Compl. ¶¶ 40–43. 

Boyd also erroneously suggests that his claims against Kilpatrick can rest on a vicarious 

liability theory because Kilpatrick—along with Defendant Gingold and Rempel—was part of the 

“team” of lawyers and law firms representing the Cobell plaintiffs.  Mot. at 13–17.  This Court 

recently held, however, that law firms serving as co-counsel for the same group of plaintiffs do 

not have authority to bind one another to a contract.  Geier v. Conway, Homer & Chin-Caplan, 

P.C., 2013 WL 471663, at *12–13 (D.D.C. Feb. 8, 2013).  Two lawyers on a plaintiffs’ Steering 

Committee had signed a fee agreement with expert witnesses purportedly on behalf of the entire 

Steering Committee.  The Court dismissed the expert witnesses’ breach of contract claims for 

non-payment against the non-signatory lawyers on the Steering Committee:  “[T]he individual[] 

[lawyers] who signed the [contract] on behalf of the [Steering Committee] may or may not be 

liable on the contract, but they could not bind others,” the Court held.  Id. at *13 (emphasis 

added).  Indeed, “[i]t is a fundamental principle of contract law that parties to a contract may 
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bind only themselves and may not bind a third person who is not a party to the contract in 

absence of his consent to be bound.”  United States ex rel. Tenn. Valley Marble Holding Co. v. 

Grunley Constr., 433 F. Supp. 2d 104, 114 (D.D.C. 2006) (ellipsis and internal quotation marks 

omitted).  The Complaint does not allege (nor could it) any facts showing that Kilpatrick gave 

Gingold or Rempel authority to enter into contracts with third parties on behalf of Kilpatrick, or 

that Kilpatrick had the right to control Gingold’s or Rempel’s actions.  See Gov’t of Rwanda v. 

Rwanda Working Grp., 227 F. Supp. 2d 45, 63 (D.D.C. 2002) (agency requires an “indication by 

the principal that the agent will act on [its] behalf and subject to [its] control”), aff’d in part and 

rev’d and remanded in part sub nom. Gov’t of Rwanda v. Johnson, 409 F.3d 368 (D.C. Cir. 

2005).  In short, Boyd has no conceivable claim against Kilpatrick for breach of contract. 11 

3. The Complaint Fails to State a Quantum Meruit Claim. 

A quantum meruit claim has four elements:  “1) valuable services rendered by the 

plaintiff; 2) for the person from whom recovery is sought; 3) which services were accepted and 

enjoyed by that person; and 4) under circumstances which reasonably notified the person that the 

plaintiff, in performing such services, expected to be paid.”  Providence Hosp. v. Dorsey, 634 

A.2d 1216, 1218 n.8 (D.C. 1993).12 

Boyd’s Complaint makes clear that his lobbying efforts were not performed “for the 

person from whom recovery is sought,” Providence Hosp., 634 A.2d at 1218 n.8, i.e., Kilpatrick.  

                                                 
11 Boyd’s nebulous references to alleged promises made by “Defendants,” e.g., Mot. at 9, are 
also legally insufficient to allege the existence of a binding contract with Kilpatrick.  A 
“complaint that lumps all the defendants together in each claim and provides no factual basis to 
distinguish their conduct fails to satisfy Rule 8.”  Petrovic v. Princess Cruise Lines, Ltd., 2012 
WL 3026368, at *3 (S.D. Fla. July 20, 2012); see also, e.g., Crouch v. City of Hyattsville, 2010 
WL 4868100, at *6 (D. Md. Nov. 23, 2010). 

12 To the extent Plaintiff characterizes his claim as one in quasi-contract, see, e.g., United States 
ex rel. Modern Elec., Inc. v. Ideal Elec. Sec. Co., 81 F.3d 240, 247 (D.C. Cir. 1996), it fails for 
the same reasons as his unjust enrichment claim. 
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To the contrary, Boyd’s Complaint admits that he attempted to secure funding for the Pigford II 

and Cobell settlements because he “works tirelessly to promote the rights of minority farmers.”  

Compl. ¶ 1.  Boyd’s Complaint also admits that his alleged efforts were underway long before he 

was contacted by Kilpatrick about coordinating lobbying efforts.   Id. ¶¶ 1, 24–25.  Furthermore, 

Boyd previously told this Court that he undertook these CRA lobbying efforts not for Kilpatrick, 

but for the Pigford II claimants and lawyers.  Boyd I Compl. ¶¶ 1, 119, 124, 137. 

In any event, Boyd’s allegation that Boyd “understood that . . . Defendants would . . . 

pay” him, Compl. ¶ 86, is insufficient to demonstrate that Boyd “reasonably notified [Kilpatrick] 

that the plaintiff, in performing such services, expected to be paid,” another necessary element of 

this claim.  Providence Hosp., 634 A.2d at 1218 n.8. 

C. Boyd’s Claims Are Time-Barred. 

D.C. Code § 12-301 provides a three-year statute of limitations for both tort and contract 

claims.  The “statute of limitations begins to run when a claim accrues,” and “a cause of action 

accrues when its elements are present, so that the plaintiff could maintain a successful suit.”  

Bregman, 747 F.3d at 876 (internal quotation marks omitted). 

Boyd’s implied-in-fact contract claim is time-barred.  That claim accrued no later June 

2010, when, according to Boyd, Defendant Gingold informed Boyd that class representative 

Eloise Cobell, not Defendant Gingold or Defendant Kilpatrick, would decide whether to pay 

Boyd.  See Compl. ¶ 43.  The limitations period starts to run when a plaintiff “has been made 

aware that the [defendant] is refusing to perform.”  LoPiccolo v. Am. Univ., 840 F. Supp. 2d 71, 

78 (D.D.C. 2012); see also Medhin v. Hailu, 26 A.3d 307, 311 (D.C. 2011). 

Boyd’s quantum meruit and unjust enrichment claims are also time-barred.  A claim for 

unjust enrichment or quantum meruit accrues when the “enrichment bec[omes] unjust,” typically 

upon “unequivocal refusal of payment.”  Bregman, 747 F.3d at 877.  Courts in other jurisdictions 
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have adopted a last-rendition-of-services test, which has been cited with approval in the District 

of Columbia.  See News World, 878 A.2d at 1224; Bregman, 747 F.3d at 878–79.  Boyd’s claims 

are untimely under either test.  As already noted, Gingold is alleged to have effectively refused 

payment on June 10, 2010.  And Boyd’s alleged services were last rendered no later than 

December 8, 2010, when President Obama signed the CRA into law.  Both dates are more than 

three years before the Complaint was filed on May 6, 2014. 

Boyd’s only response is that “Kilpatrick’s contention that Plaintiff’s claims are time 

barred is perplexing because [Kilpatrick] consented” to Gingold’s removal of this action to 

federal court, and Gingold has taken the positions that “Kilpatrick never refused payment.”  Pl. 

MTD Opp. at 24.  Whatever Gingold’s position, Boyd does not dispute the essential point that 

his Complaint alleges facts showing that his claims were ripe more than three years before he 

filed his Complaint.  His claims are time-barred. 

CONCLUSION 

The Court should deny Boyd’s Motion for Remand.  The Court also should dismiss 

Boyd’s claims against Kilpatrick with prejudice. 

Dated: July 14, 2014 Respectfully submitted, 

WILLIAMS & CONNOLLY LLP 
 

By: ___/s/ Charles Davant IV_____________ 
John K. Villa (D.C. Bar No. 220392) 
Charles Davant IV (D.C. Bar No. 484305) 
725 Twelfth Street, N.W. 
Washington, DC 20005 
Telephone: (202) 434-5000 
Facsimile: (202) 434-5029 
E-Mail: jvilla@wc.com 
 cdavant@wc.com 
 
Counsel for Kilpatrick Townsend & Stockton LLP 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOHN W. BOYD, JR., 
 

PLAINTIFF,  
 

V.  
 
KILPATRICK TOWNSEND & STOCKTON LLP and 
DENNIS M. GINGOLD, 
 

DEFENDANTS. 
 

 

 
Civil Action No. 1:14-cv-00889-RJL 
 
 

 
[PROPOSED] ORDER 

THIS MATTER, having come before the Court on Plaintiff John W. Boyd, Jr.’s Motion 

for Remand (Docket No. 13), IT IS on this ______ day of _______________ 2014, ORDERED 

that the motion is DENIED; and Plaintiff’s claims against Defendant Kilpatrick Townsend & 

Stockton LLP are hereby DISMISSED WITH PREJUDICE. 

 

     _______________________________ 
     Richard J. Leon 
     United States District Judge 
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