
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOHN W. BOYD, JR., 
 

PLAINTIFF, 
 

V.  
 
KILPATRICK TOWNSEND & STOCKTON LLP and 
DENNIS M. GINGOLD, 
 

DEFENDANTS. 
 

 

 
Civil Action No. 1:14-cv-00889-RJL 
 
 

 
DEFENDANT KILPATRICK TOWNSEND & STOCKTON LLP’S REPLY 

IN SUPPORT OF ITS MOTION TO DISMISS 
 

In opposition to Kilpatrick’s Motion to Dismiss, Plaintiff Boyd relies on demonstrably 

incorrect legal arguments or, just as often, makes no response whatsoever to Kilpatrick’s 

arguments for dismissal.  Boyd has no conceivable legal claim against Kilpatrick.  His claims 

should be dismissed with prejudice. 

ARGUMENT 

I. DEFENSIVE COLLATERAL ESTOPPEL BARS BOYD’S CLAIMS. 

This Court ruled in Boyd I that Boyd has no legally cognizable interest in the Pigford II 

class counsel’s attorneys’ fees funded by the Claims Resolution Act (“CRA”).  Boyd v. Farrin, 

958 F. Supp. 2d 232, 238–39 (D.D.C. 2013) (“Boyd I”).  Boyd’s claimed interest in Cobell class 

counsel’s attorneys’ fees funded by the CRA is effectively identical.  Boyd I therefore bars him 

from re-litigating this issue he already lost.  Boyd’s breach of contract and quantum meruit 

claims, moreover, were decided in a dispositive fashion against him in Boyd I.  Those rulings 

preclude him from asserting essentially identical claims here. 
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Against application of collateral estoppel, Boyd principally argues that his Complaint 

“relates to causes of action brought against different defendants.”  Plaintiff’s Response in 

Opposition to Defendant Kilpatrick’s Motion to Dismiss (“Pl. MTD Opp.”) at 15 (emphasis 

added).  Boyd is correct that he could not use “offensive collateral estoppel” to establish liability 

against a non-party to the first suit (if Boyd had won, which he did not).  But it is well-settled 

that a defendant—despite being a “stranger to the first action”—may “invoke issue preclusion 

against a party to that action.”  Carr v. Rose, 701 A.2d 1065, 1076 (D.C. 1997).  This is 

generally known as defensive collateral estoppel. 

Boyd’s suggestion that there is no identity of causes of action, see Pl. MTD Opp. at 15–

16, is likewise without merit.  Boyd tries to characterize his claims as “discrete from those” in 

Boyd I, and as involving “factual allegations that are completely different.”  Id. at 14–15.  He 

explains that he sued Pigford II counsel seeking payment for “pre-litigation, litigation, and post 

litigation activities,” id. at 14, whereas here he seeks payment only for post-litigation activities.  

In other words, of the three types of activities that this Court held do not entitle Boyd to 

payment, Boyd here is trying to assert a cause of action only with respect to the third.  That Boyd 

is only re-asserting one of three previously rejected legal theories does not entitle him to a do-

over.  Collateral estoppel bars his claims.1 

II. BOYD’S CLAIMS AGAINST KILPATRICK SHOULD BE DISMISSED. 

A. The Complaint Fails to State an Unjust Enrichment Claim. 

Boyd has no persuasive response to Kilpatrick’s arguments for dismissal of his unjust 

enrichment claim. 

                                                 
1 That Boyd eventually settled with the Boyd I defendants, see Mot. to Remand at 3, is no bar to 
the application of collateral estoppel because this Court’s prior Boyd I order was never vacated.  
Cf. Udebiuwa v. District of Columbia Bd. of Med., 818 A.2d 160, 161–64 (D.C. 2003); Donovan 
v. U.S. Postal Serv., 530 F. Supp. 894, 898 n.3 (D.D.C. 1981). 
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First, Kilpatrick showed in its opening brief that Boyd’s Complaint does not allege that 

Kilpatrick committed any “wrongful” act.  In response, Boyd asserts only that Defendants 

“recruited and encouraged Plaintiff to help convince Congress to enact the Claims Resolution 

Act of 2010,” and that Defendants “directed Mr. Boyd’s efforts.”  Pl. MTD Opp. at 3.  Boyd 

notably does not claim that Kilpatrick ever indicated to Boyd that it would pay him, that 

Kilpatrick deceived him, or that Kilpatrick performed any other act that could be construed as 

wrongful.  Crediting Boyd’s Complaint, Kilpatrick merely contacted Boyd in March 2010 to ask 

for his assistance in promoting legislation that would fund both the Pigford II and Cobell 

settlements, and communicated with him regarding political strategy to secure such funding 

thereafter.  See id. at 17–18.  Boyd has pleaded no facts that, if proven, would show that 

Kilpatrick did anything wrong. 

Second, Kilpatrick cannot have been “unjustly” enriched by a court-ordered award of 

attorneys’ fees.  In his Opposition, Boyd concedes “that there [wa]s [no]thing unjust about the 

award of attorneys fees,” id. at 19, but asserts that Kilpatrick was unjustly enriched because it 

received “funding [from] the settlement.”  Id. (emphasis in original).  Merely calling Kilpatrick’s 

court-ordered attorneys’ fees by another name—“funding from the settlement”—does not make 

those fees “unjust,” however, especially where Boyd concedes there was nothing “unjust about 

the award of attorneys fees.”  Id.  His claim must fail for this additional reason. 

Third, it is not unjust to retain a benefit that was freely given.  E.g., News World 

Commc’ns, Inc. v. Thompsen, 878 A.2d 1218, 1225–26 (D.C. 2005).  Boyd alleges that he began 

his lobbying efforts to fund the Pigford II settlement in 2000, and he contends that as of 

December 2009—four months before he was contacted by Kilpatrick—he already served as the 

“primary advocate on Capitol Hill exercising relentless passion and influence to advocate, 
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testify, persuade and encourage Congress to appropriate joint funding for the settlements in 

Pigford II and Cobell.” Compl. ¶¶ 19, 28.  Boyd nowhere even hints that he would have halted 

his efforts to secure funding for the black farmers he claims to represent if Cobell class counsel 

had not contacted him to coordinate lobbying efforts.  To the contrary, Boyd told this Court in 

his Boyd I complaint that he sought passage of the CRA to benefit black farmers and “[i]n 

reliance on [the Pigford II lawyers’] promise to pay” him, and that it was the Pigford II 

lawyers—not Kilpatrick—who “induced plaintiff Boyd to continue to work on behalf of the 

claimants in Pigford II.”  Compl. ¶¶ 124, 137, Boyd v. Farrin, No. 1:12-cv-01893 (Docket No. 1) 

(“Boyd I Compl.”); see also id. ¶¶ 1, 119. 2  Boyd’s own statements—both in his Complaint and 

in Boyd I—show that Kilpatrick was at most an incidental beneficiary of work that was, as far as 

Kilpatrick was concerned, freely given.3 

Fourth, Boyd’s suggestion that the D.C. Circuit has “recognized that a non-lawyer can 

have an unjust enrichment claim against lawyers involved in a contingency fee award,” Pl. MTD 

Opp. at 21 (citing Bregman v. Perles, 747 F.3d 873 (D.C. Cir. 2014)), does not help him.  In 

Bregman, the attorney defendants had promised the plaintiff a flat fee of $100,000 for his efforts 

and a $1 million bonus if the plaintiffs successfully collected the relevant judgment.  747 F.3d at 

874.  Here, there is no suggestion that Kilpatrick made any promise to Boyd. 

Finally, Boyd’s unjust enrichment theory has absurd implications, inasmuch as it would 

permit anyone who works for legislative change to sue for “unjust enrichment” anyone who 

                                                 
2 “A court may take judicial notice of facts on the public record in other proceedings.”  Remy 
Enter. Grp., LLC v. Davis, 2014 WL 961796, at *1 n.4 (D.D.C. Mar. 13, 2014) (internal 
quotation marks omitted). 

3 Boyd’s suggestion that Peart v. District of Columbia Hous. Auth., 972 A.2d 810 (D.C. 2009), 
somehow demonstrates that his services were not freely given, see Pl. MTD Opp. at 20, is 
wrong.  In Peart, the defendant never argued that the plaintiff’s services were freely given, and 
the Court never considered or decided the issue. 
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directly or indirectly benefits from a new law.  Boyd does not dispute this, nor suggest any 

principled basis for distinguishing Boyd’s claims from the claims that any successful advocate of 

legislative change could bring against all “unjustly enriched” beneficiaries of the change if his 

claims were recognized.  The Court should firmly reject Boyd’s novel and troubling theory of 

liability and find, again, that Boyd has no claim. 

B. The Complaint Fails to State an Implied-in-Fact Contract Claim. 

As in Boyd I, Boyd’s Complaint makes “naked allegations of verbal promises” without 

“any detail beyond nebulous payment, much less ‘material terms’ of an agreement.”  Boyd I, 958 

F. Supp. 2d at 240.  In his Opposition, Boyd does not even attempt to describe the material terms 

of the so-called contract between himself and Kilpatrick.  That is because there was no contract.    

Indeed, Boyd’s claims against Kilpatrick are far weaker than the claims this Court rejected in 

Boyd I:  In that case, Boyd actually had discussed payment with the Pigford II lawyers and even 

received payments from them.  See id. at 240–41. 

Boyd’s attempt to bootstrap his purported nebulous agreement with Defendant Gingold 

into an enforceable contract with Kilpatrick is similarly unavailing.  Boyd asserts vaguely that he 

“expressly told Defendants at a lunch meeting” at Laughing Man Tavern in June 2010 “that he 

expected to be paid for his efforts on behalf of the Cobell litigation team.”  Mot. to Remand at 9 

(emphasis added); see also Pl. MTD Opp. at 23.  Boyd’s Complaint alleges, however, that this 

lunch meeting involved only Defendant Gingold and Rempel, neither of whom was a Kilpatrick 

partner or employee.  Compl. ¶¶ 40–43. 

Boyd also erroneously suggests that his claims against Kilpatrick can rest on a vicarious 

liability theory because Kilpatrick—along with Defendant Gingold and Rempel—was part of the 

“team” of lawyers and law firms representing the Cobell plaintiffs.  Pl. MTD Opp. at 7–11, 23.  

This Court recently held, however, that law firms serving as co-counsel for the same group of 
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plaintiffs do not have authority to bind one another to a contract.  Geier v. Conway, Homer & 

Chin-Caplan, P.C., 2013 WL 471663, at *12–13 (D.D.C. Feb. 8, 2013).  Two lawyers on a 

plaintiffs’ Steering Committee had signed a fee agreement with expert witnesses purportedly on 

behalf of the entire Steering Committee.  The Court dismissed the expert witnesses’ breach of 

contract claims for non-payment against the non-signatory lawyers on the Steering Committee:  

“[T]he individual[] [lawyers] who signed the [contract] on behalf of the [Steering Committee] 

may or may not be liable on the contract, but they could not bind others,” the Court held.  Id. at 

*13 (emphasis added).   Indeed, “[i]t is a fundamental principle of contract law that parties to a 

contract may bind only themselves and may not bind a third person who is not a party to the 

contract in absence of his consent to be bound.”  United States ex rel. Tenn. Valley Marble 

Holding Co. v. Grunley Constr., 433 F. Supp. 2d 104, 114 (D.D.C. 2006) (ellipsis and internal 

quotation marks omitted).  The Complaint does not allege (nor could it) any facts showing that 

Kilpatrick gave Gingold or Rempel authority to enter into contracts with third parties on behalf 

of Kilpatrick, or that Kilpatrick had the right to control Gingold’s or Rempel’s actions.  See 

Gov’t of Rwanda v. Rwanda Working Grp., 227 F. Supp. 2d 45, 63 (D.D.C. 2002) (agency 

requires an “indication by the principal that the agent will act on [its] behalf and subject to [its] 

control”), aff’d in part and rev’d and remanded in part sub nom. Gov’t of Rwanda v. Johnson, 

409 F.3d 368 (D.C. Cir. 2005).  In short, Boyd has no conceivable claim against Kilpatrick for 

breach of contract.4 

                                                 
4 Boyd’s nebulous references to alleged promises made by “Defendants,” e.g., Mot. to Remand 
at 9, are also legally insufficient to allege the existence of a binding contract with Kilpatrick.  A 
“complaint that lumps all the defendants together in each claim and provides no factual basis to 
distinguish their conduct fails to satisfy Rule 8.”  Petrovic v. Princess Cruise Lines, Ltd., 2012 
WL 3026368, at *3 (S.D. Fla. July 20, 2012); see also, e.g., Crouch v. City of Hyattsville, 2010 
WL 4868100, at *6 (D. Md. Nov. 23, 2010). 
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C. The Complaint Fails to State a Quantum Meruit Claim. 

Boyd’s Complaint makes clear that his lobbying efforts were not performed “for the 

person from whom recovery is sought,” Providence Hosp. v. Dorsey, 634 A.2d 1216, 1218 n.8 

(D.C. 1993),5 i.e., Kilpatrick.  To the contrary, Boyd’s Complaint admits that he attempted to 

secure funding for the Pigford II and Cobell settlements because he “works tirelessly to promote 

the rights of minority farmers.”   Id. ¶ 1.  Boyd’s Complaint also admits that his alleged efforts 

were underway long before he was contacted by Kilpatrick about coordinating lobbying efforts.  

Compl. ¶¶ 1, 24–25.  Furthermore, Boyd previously told this Court that he undertook these CRA 

lobbying efforts not for Kilpatrick, but for the Pigford II claimants and lawyers.  See Boyd I 

Compl. ¶¶ 1, 119, 124, 137. 

In any event, Boyd’s allegation that Boyd “understood that . . . Defendants would . . . 

pay” him, Compl. ¶ 86, is insufficient to demonstrate that Boyd “reasonably notified [Kilpatrick] 

that the plaintiff, in performing such services, expected to be paid,” another necessary element of 

this claim.  Providence Hosp., 634 A.2d at 1218 n.8.  Boyd’s Opposition makes no response to 

these insuperable defects in his claim. 

III. BOYD’S CLAIMS ARE TIME-BARRED. 

Kilpatrick showed in its opening brief that three-year statute of limitations bars Boyd’s 

claims because the May 6, 2014 Complaint establishes that Boyd was informed no later than 

June 10, 2010, that Cobell class counsel would not be paying him, and because the “services” 

allegedly rendered by Boyd were completed no later than December 8, 2010, when President 

Obama signed the CRA into law.  Boyd’s only response is that “Kilpatrick’s contention that 

                                                 
5 To the extent Plaintiff characterizes his claim as one in quasi-contract, see, e.g., United States 
ex rel. Modern Elec., Inc. v. Ideal Elec. Sec. Co., 81 F.3d 240, 247 (D.C. Cir. 1996), it fails for 
the same reasons as his unjust enrichment claim. 
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Plaintiff’s claims are time barred is perplexing because [Kilpatrick] consented” to Gingold’s 

removal of this action to federal court, and Gingold has taken the position that “Kilpatrick never 

refused payment.”  Pl. MTD Opp. at 24.  Whatever Gingold’s position, Boyd does not dispute 

the essential point that his Complaint alleges facts showing that his claims were ripe more than 

three years before he filed his Complaint.  His claims are time-barred. 

CONCLUSION 

For the foregoing reasons, the Court should dismiss Boyd’s claims against Kilpatrick 

with prejudice. 

 

Dated: July 14, 2014 Respectfully submitted, 

WILLIAMS & CONNOLLY LLP 
 
 

By: ________/s/Charles Davant IV______ 
    John K. Villa (D.C. Bar No. 220392) 

Charles Davant IV (D.C. Bar No. 484305) 
725 Twelfth Street, N.W. 
Washington, DC 20005 
Telephone: (202) 434-5000 
Facsimile: (202) 434-5029 
E-Mail: jvilla@wc.com 
 cdavant@wc.com 
 
Counsel for Kilpatrick Townsend & Stockton LLP 
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CERTIFICATE OF SERVICE 

 I hereby certify that on July 14, 2014, I caused a true and accurate copy of the foregoing 

and any attachments to be served on the following via the Court’s CM/ECF system: 

Andre P. Barlow, Esq. 
Camelia Camille Mazard, Esq. 
Keith Bernard Lively, Esq. 
Doyle, Barlow & Mazard PLLC 
1110 Vermont Ave., N.W., Suite 715 
Washington, DC 20005 
 
Counsel for Plaintiff John W. Boyd, Jr. 
 
Alan L. Balaran, Esq. 
Law Office of Alan L. Balaran, PLLC 
1111 19th Street, N.W., Twelfth Floor 
Washington, D.C. 20036 
 
Counsel for Defendant Dennis M. Gingold 
 

       
       ______________s/Charles Davant IV____ 
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