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I. INTRODUCTION 

The long history of Makah’s involvement in litigation over treaty fishing rights tells a 

duplicitous, even Machiavellian, story. When Makah stood to benefit, it opportunistically used 

Quinault and Quileute’s customary ocean fishing areas (as defined in the federal regulations) to 

establish tribal fishing allocations in various ocean fisheries. Now, having secured a benefit for 

itself, Makah seeks to oust the very tribes it used to gain the benefit in the first place, and seeks 

to establish monopoly control over the tribal ocean fisheries. In furtherance of this scheme, and 

unbeknownst to Quileute, Makah signed agreements with a third-party whiting processor starting 

19 years ago promising that no other tribe would fish for whiting in Makah’s usual and 

accustomed fishing area (“U&A”) if that tribe did not have an exclusive agreement with the 

processor. Makah entered into this agreement despite Quileute’s rights to fish in Makah’s U&A 

in the southern overlap. (30(b)(6) Dep. 85:10-86:6; Dep. Ex. 144 at 9-10 (King Decl. Exs. A and 

B).) 

It is simply not true that Makah lacked any occasion to “investigate” Quinault and 

Quileute’s ocean fishing areas until 2008. Makah has been aware since 1975 that Quinault and 

Quileute have been directly competing with Makah in various ocean fisheries, including treaty 

troll, blackcod, and halibut, and that part of Quileute’s harvest comes from the shared portion of 

Makah’s U&A. (30(b)(6) Dep. 15:23-22:24 (King Decl. Ex. A).) In the late 1970s, the Ziontz 

firm (who represented both Quileute and Makah at the time) obtained reports from Dr. Barbara 

Lane regarding Quileute’s customary ocean fishing areas. In the 1980s, when the federal 

government reviewed evidence regarding Quinault and Quileute’s treaty fishing rights in the 

ocean and then drafted regulations defining their customary ocean fishing boundaries, Makah not 

only did not object, it actively supported those boundaries by representing to this Court that they 

were based on “substantial” evidence and “careful historical and legal analysis.”   

Makah supported Quinault and Quileute’s boundaries in order to establish a higher tribal 

allocation in the halibut fishery, unequivocally representing to this Court on the record that 
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Quinault and Quileute’s customary ocean fishing places were accurately represented in the 

federal regulations. See infra, pp. 5-14. Makah has also entered into halibut, blackcod, and 

salmon management agreements with Quinault and Quileute for years with the knowledge that 

Quinault and Quileute prosecuted those fisheries within the ocean boundaries determined by the 

federal government. (Joner Dep. 81:21-87:2 (King Decl. Ex. C).) Additionally, Makah admits 

that despite believing it could “always” challenge Quinault and Quileute’s ocean fishing 

boundaries, it chose not to. (30(b)(6) Dep. 129:11-20 (King Decl. Ex. A).)  

When Quinault and Quileute expressed interest in entering the whiting fishery, Makah 

staunchly refused to share the established tribal whiting allocation with Quinault and Quileute, 

demanding that they establish their own allocations (if possible) over and above the existing 

tribal share. Moon Decl. ¶ 22. No other fishery operates with fixed allocations, and no other 

fishery guarantees Makah the vast majority of the yearly allocation. Because Quinault and 

Quileute would not bend to Makah’s demands, Makah now seeks to obtain a monopoly over all 

of the tribal ocean fisheries by requesting a judicial determination that Quinault and Quileute’s 

customary ocean fishing grounds (conveniently) fall too close to shore for them to meaningfully 

participate in any of the offshore fisheries. 

 Makah also argued to this Court that Quinault and Quileute had no obligation to 

adjudicate their federal-water fishing rights in U.S. v. Washington because adjudication is 

only required in state waters. See infra pp. 11-12. While this remains the position of Quinault 

and Quileute, Makah now takes the opposite position in hopes of securing an undeserved 

monopoly. 

Makah bided its time for four decades while Quinault and Quileute fought alongside 

Makah in court, as Quinault and Quileute fishermen invested millions of dollars in these ocean 

fisheries, and as they dedicated staff and attorneys to both manage and defend their rights in the 

ocean fisheries. The law, however, does not permit a party to benefit from one position for 

decades only to then switch to the opposite position to the detriment of another. The doctrines of 
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judicial estoppel, laches, acquiescence, and sovereign immunity each bar Makah’s claims. 
 

II. BACKGROUND 
 
A. Despite Makah’s Admission that it Believed Quinault and Quileute put their Western 
Boundaries at Issue in 1971, 1981, 1983, 1985, 1987, 1989, 1990, 1991, 1993, 1996, and 2000, 
Makah Never Challenged the Western Boundaries in Court Until This Subproceeding 

In the course of this subproceeding, Makah has argued that Quinault and Quileute put 

their federal-water treaty fishing boundaries at issue in 1971 when they intervened in this case; in 

the ocean compact subproceeding in 1981,1 1985, 1987, 1989, and 1990; in the ocean troll 

subproceeding starting in 1983; in the halibut subproceedings starting in 1991; in the sunset 

proceeding in 1993, in the blackcod subproceeding starting in 1996; in the crab subproceeding 

starting in 1996; and in the Midwater Trawlers case starting in 2000. Subproceeding 09-1, Dkt. 

59 at 12-36 (7/12/2010). But despite its contentions, Makah never challenged those boundaries in 

court until this subproceeding. (30(b)(6) Dep. 38:3-6 (King Decl. Ex. A).) 
 

B. Makah Represented to Federal Courts and Federal Regulators that Quinault and 
Quileute’s Federal Boundaries Represent their Customary Treaty Fishing Areas  

 Shortly after Makah asked this Court to determine its own customary ocean treaty fishing 

boundaries in 1981, it sent letters to Quinault and Quileute stating that Makah believed they were 

required to do the same. Third Joner Decl., Dkt. 248-2, Exs. A and B (11/20/2014). The federal 

government disagreed. After reviewing evidence of Quinault and Quileute’s customary fishing 

areas, the National Oceanic and Atmospheric Administration (“NOAA”) and the Department of 

Interior (“DOI”) agreed to set their western boundary at the same longitude as Makah’s western 

boundary. As the DOI explained, if the tribes and the U.S. government agreed on their respective 

                                                 
1 Makah objected to the QTA tribes’ ocean compact in 1981 (Moon Decl. ¶ 6), prompting Quileute to write a letter 
to Makah’s chairman asking Makah whether it intended to pursue its challenge and notifying Makah that due to its 
challenge, Quileute’s fishermen “have become apprehensive”:  
 

It has been about one year since the Makah’s [sic] challenged the coastal tribes[‘] troll compact. 
So far we haven’t heard from you regarding your intentions. Do you still intend to pursue the 
challenge? . . . To this point many of the Quileute tribal troll fishermen have become apprehensive 
about the Makahs continual protest regarding this tribes [sic] usual and accustomed fishing areas. 
 

Letter from Quileute to Makah at 1 (5/18/1982), Moon Decl. ¶ 5, Ex. A. Makah never challenged Quileute’s western 
boundary in court until this subproceeding. 
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federal-water boundaries, court interference was not needed or required:  
 

It has been the United States[‘] position throughout the U.S. v. Washington 
litigation that court determination of usual and accustomed fishing areas is 
not required in instances in which the affected parties . . . are able to agree. . . 
 
In the Fisheries Conservation Zone fishing area [from 3 to 200 miles offshore] the 
regulatory entity is the Secretary of Commerce rather than the state agencies. 
Accordingly, the agreement of the affected parties that would be necessary as a 
substitute for a court order would have to include the agreement of the Secretary 
of Commerce. 

5/9/1986 Letter from DOI to NOAA at 1 (Moon Decl. ¶¶ 15, Ex. K) (emphasis added); see also 

11/20/1985 Letter from NOAA to DOI; 5/10/1985 Letter from Quileute to NOAA (Moon Decl. 

¶¶ 12-13, Exs. H and G). Based on the evidence,2 the DOI concluded that:  
 

the limitation on the three other [coastal] tribes [should not] be any narrower than 
that prescribed for Makah, but neither should it be broader. I therefore strongly 
recommend that in future regulations . . . the Department of Commerce define the 
boundaries of the Quileute, Hoh, and Quinault Tribes as they are presently 
defined with the addition of the words “and east of 125°, 44’, 00”, West 
longitude” in each instance. If any of those tribes contested that limitation, 
then they should be required to establish their rights to a greater fishery in 
court just as the Makah were required to do so. 

Id. at 1-2 (emphasis added). NOAA agreed with the proposed western boundary. May 13, 1986 

Letter from NOAA to DOI at 1 (Moon Decl. ¶ 16, Ex. L). The resulting 1986 halibut regulations 

limited the fishing area for Quinault and Quileute to ocean waters east of 125°44′ W. longitude. 

(Moon Decl. ¶ 16, Ex. J). In 1987, the Secretary applied the same boundaries in its ocean salmon 

fishery regulations. 52 Fed. Reg. 17264, 17271-72 (May 6, 1987). When Quinault and Quileute 

did not seek to adjudicate their boundaries, but instead handled the issue directly with their treaty 

partner, the United States,3 Makah not only failed to challenge those boundaries, it supported the 

boundaries and urged this Court to accept them as true representations of Quinault and 

                                                 
2 The federal government’s boundary determination followed a 1985 Regional Solicitor’s opinion, which relied on 
expert reports by Dr. Barbara Lane concluding that Hoh, Quileute, and Quinault customarily engaged in fishing 
activities 25 to 50 miles from shore at treaty times. Midwater Trawlers, 139 F. Supp. 2d 1136, 1144 (W.D. Wash. 
2000); for background on the development of the federal boundaries, see Moon Decl. ¶¶ 4-21, Exs. A-P. 
3 The Secretary of Commerce regulates tribal fisheries (including fishing area boundaries) in federal waters under 
the Fishery Conservation and Management Act (“FCMA”), 16 U.S.C. § 1853(a)(2), which requires that the federal 
government promulgate fishery management plans in accordance with “the nature and extent of any Indian treaty 
fishing rights.” Id.; Wash. State Charterboat Ass’n v. Baldrige, 702 F.2d 820, 823 (9th Cir. 1983). 
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Quileute’s treaty fishing areas.   

Makah first supported Quileute’s northern boundary at Sand Point in a joint regulatory 

proposal in 1978. (30(b)(6) Dep. Ex. 142 (Moon Decl. ¶5, Ex. A).) In the joint proposal 

submitted by the Ziontz firm on behalf of both Quileute and Makah (Ziontz represented both at 

the time), Quileute’s northern boundary was specifically identified as Sand Point. Id. at 6. Makah 

also explicitly stated that “we support the requests of the other coastal treaty tribes, the Quileute, 

Hoh and Quinault tribes, for recognition of their treaty fishing in their areas.” Id. at 3. 

Seven years later in litigation against the Department of Commerce over the tribal halibut 

allocation, Makah argued that the 

Department’s failure to allocate 50% of 

the harvestable halibut in Subarea 2A-1 

to the tribes constituted a violation of 

their treaty rights. Makah v. 

Mosbacher, Case No. C85-1606M, Dkt. 

311 (Makah Mem. in Supp. of Mot. for 

Prelim. Injunction) at 1-2 (12/16/1992) 

(King Decl. Ex. D).4 Subarea 2A-1 

encompasses the halibut treaty tribes’ 

usual and accustomed fishing grounds. 

Id. at 45 (Figure 2; reproduced to the 

right); see also Dkt. 244 (Makah Reply 

in Supp. of Mot. for Summ. J.) at 21 

(12/3/1991) (“the Department of 
                                                 
4 Mosbacher was initially dismissed based on the unresolved threshold issues regarding treaty rights; namely, 
whether the tribes’ U&As and the 50% sharing principle were the same for non-anadromous fish such as halibut. 
However, when Makah initiated subproceeding 92-1 in US v. Washington to resolve those issues, Judge McGovern 
vacated his order of dismissal and transferred the case to Judge Coyle. Mosbacher, Dkt. 257 at 2-5, 7 (2/20/1992), 
Dkt. 311 at 6 (King Decl. Ex. D), Dkt. 271.  
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Commerce has established Subarea 2A-1, a portion of Area 2A which includes the usual and 

accustomed fishing areas of the 12 federally recognized halibut tribes.”) (King Decl. Ex. E).  

Makah litigated the regulations for over eight years without challenging the boundaries—

even though the western boundary at 125°44’ permitted Quinault and Quileute to compete with 

Makah in halibut and other fisheries that occur similar distances offshore, such as blackcod and 

salmon. Makah instead embraced Quinault and Quileute’s ocean fishing areas: 
 
The Commerce Department in its regulations for the Area 2A halibut fishery and 
in this litigation recognizes that . . . Subarea 2A-l represents the usual and 
accustomed fishing grounds of the 12 tribes collectively. . . . [T]he only aspect 
of those regulations Makah challenges here, concerns the implementation of 
the equal sharing rule. See Fed. Def. Resp. at 3. 

Mosbacher/92-1, Dkt. 306 (Makah Reply Mem. in Supp. of Mot. for Prelim. Injunction) at 3 

(1/28/1993) (King Decl. Ex. F) (emphasis added). Makah specifically described Quinault and 

Quileute’s customary ocean areas: 
 
[MR. SLONIM:]  The Secretary also agrees that an area known as Sub Area 2A1 
. . . represent[s] the composite usual and accustomed grounds of all 12 tribes. 
. . .  
 
THE COURT: When you say composite, you mean all this area is usual ground of 
some tribe-- 
 
MR. SLONIM: Right. 
 
THE COURT: --but not every tribe can[] fish throughout the area-- 
 
MR SLONIM: That’s correct, your Honor. For example, the Makah Tribe’s usual 
and accustomed grounds begin at a point in the Strait of Juan de Fuca known as 
Angela’s Point and extends westward throughout the strait and then into the 
ocean, out to a distance of 40 miles from the Washington coast and then south 
down the coast for some distance. 
 
Below that, the ocean fishing grounds of the Quileute, Hoh and Quinault 
Tribe encompass the remainder of 2A-1 in the ocean. . . . 

Dkt. 321 (Transcript of oral argument) at 5-6 (5/10/1993) (King Decl. Ex. G). 

Makah asserted that the correct treaty share of halibut was 35% of the Total Allowable 
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Catch (“TAC”) in Area 2A, which equated to 50% of the historic abundance and harvest of 

halibut within the “tribal usual and accustomed areas, known as Subarea 2A-1.” Mosbacher/92-

1, Dkt. 311 at 1 (King Decl. Ex. D). Makah’s allocation request was based not on Makah’s U&A 

alone, but instead on Quinault and Quileute’s as well: 
 
At the September 1992 [Pacific Fishery Management Council] meeting, Makah 
and other tribes [the coastal tribes] testified that a 35% allocation of the Area 2A 
TAC in 1993 represents the minimum treaty entitlement, because it represents 50 
percent of the allowable catch which has occurred in the combined tribal usual 
and accustomed areas. 

Mosbacher/92-1, Dkt. 311 at 22 (citing Ex. ZZZ; emphasis added) (King Decl. Ex. D); see also 

Makah Ex. ZZZ (testimony of coastal tribes) (King Decl. Ex. H); Dkt. 244 (Makah Reply in 

Supp. of Mot. for Summ. J.) at 21, 49-51 (12/3/1991) (explaining that the halibut distribution 

north of Willapa Bay (the southern boundary of Quinault’s U&A) to the Canadian border is 70% 

of the TAC, such that the treaty share would be 35%) (King Decl. Ex. E); Dkt. 352 (Objections 

to Report and Recommendation by intervenor-plaintiff Makah Indian Tribe) at 13 (10/22/1993) 

(same) (King Decl. Ex. I); Dkt. 342 (transcript of oral argument) at 27-30 (6/23/1993) (same) 

(King Decl. Ex. J). Makah’s requested allocation was higher than would be justified if the 

allocation were based on Makah’s U&A alone: 
 
[W]e have referred to the total “treaty share,” and not just a “Makah” share, 
because the federal regulations explicitly recognize that 12 tribes possess treaty 
halibut rights. If there were no ether tribes with treaty halibut rights, for the 
reasons discussed above, Makah alone would have an independent right to up to 
50% of the halibut available for harvest in its usual and accustomed grounds 
under the Treaty of Neah Bay. However, it is well established that the Indian 
share reserved by the treaties is a collective share for all treaty tribes. E.g., 
Passenger Fishing Vessel, 443 U.S. at 685-88. Since 11 other tribes have 
recognized halibut treaty rights, a 50% share for Makah alone would be a more 
expansive claim. Washington cannot reasonably object to the fact that Makah 
acknowledges that the share is the total share for all tribes.  

Mosbacher, Dkt. 244 at 14 (12/3/1991) (emphasis added) (King Decl. Ex. E). Makah also 

argued: 
 

Any claim by Washington that the reasonable expectations of all 12 tribes with 
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recognized treaty rights to harvest halibut could be satisfied by less than a 50% 
allocation of the available harvest in Subarea 2A-1 is [] highly unlikely to 
succeed. . . . [T]he occurrence of inter-tribal litigation over the division of the 
treaty share of the halibut harvest among the tribes (see United States v. 
Washington, Subproceeding 91-1), [among other things,] all attest that the tribes’ 
reasonable needs are not being met by the current allocation. 

Mosbacher, Dkt. 311 at 29 (emphasis in original) (King Decl. Ex. D); see also Makah Ex. RRR 

(King Decl. Ex. H). Even as Makah’s stated needs were not being met, Makah did not seek to 

adjudicate Quinault and Quileute’s ocean U&As. Only now does Makah claim that Quinault and 

Quileute’s “true” U&As preclude them from participating in the halibut fishery. (Joner Dep. 

39:19-40:24 (King Decl. Ex. C).)  

But when it served Makah’s purposes, Makah supported Quinault and Quileute’s ocean 

fishing boundaries, pointing out that substantial evidence supported the Commerce Department’s 

determination:  
 
[Washington State and Oregon State] have made no showing, and they point to 
nothing in the administrative record, to show that the [federal government’s] 
determination of usual and accustomed grounds was wrong in any way. . . . 
 
In contrast, we have shown that there’s substantial support for each of these 
determinations in the record. . . . [T]he record contains opinions from the 
Solicitor’s Office of the Department of the Interior which address in detail 
the three issues that Washington insists that must inform any determination 
of treaty rights: the species taken, in this case, halibut; by what tribes -- each 
of the 12 tribes [including Quinault and Quileute] is addressed; and where -- 
their usual and accustomed grounds are addressed.  
 
And those opinions carefully assess the relevant findings in United States v. 
Washington regarding halibut, the reports of Dr. Lane that were admitted in 
evidence in United States v. Washington as well as additional anthropological 
reports.5 The states point to nothing in the record that’s inconsistent with those 
opinions or which contradicts them. The states simply offer no basis on which to 
conclude the Commerce Department’s reliance on those opinions which come 
from the Department of the Interior, the agency with special expertise regarding 
Indian treaty fishing rights, was arbitrary or capricious in any way. 

Makah oral argument, Mosbacher, Dkt. 321 at 21-22 (5/10/1993) (King Decl. Ex. G). Makah 

                                                 
5 In this subproceeding, Makah now impugns Dr. Lane’s reports on the traditional marine fisheries of Quileute and 
Quinault. 
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made it clear that the boundaries were based on careful historical and legal analysis: 
 
[T]he regulations at issue here recognize 12 “treaty Indian tribes,” make a 
separate allocation of halibut to those tribes, and define the “fishing areas” of each 
tribe, subject to revision “as ordered by a Federal court.” 50 CFR § 30l.20(b), (c), 
(d) and (j) (l993). These determinations were not taken from whole cloth. 
They followed careful historical and legal analysis by the Office of the 
Solicitor of the Department of the Interior, which prepared written opinions 
regarding each tribe’s treaty halibut rights and usual and accustomed 
grounds. Makah Exhs. G, RRR [1985 Solicitor Opinion on Quinault and 
Quileute], SSS and TTT. . . . [T]he Secretary has never stated that his 
determinations of the tribes entitled to participate in the treaty fishery or their 
usual and accustomed grounds were the product of negotiation or compromise. 

Mosbacher/92-1, Dkt. 359 at 5-6 (11/8/1993) (emphasis added) (King Decl. Ex. K).  

When Washington State argued that the tribes were required to adjudicate their rights 

(including their U&As) in U.S. v. Washington, Makah explained (correctly) that adjudication is 

only required for state waters, and that any challenges to the federal regulations must follow the 

APA process: 
 
Judge Boldt’s order which said that before a tribe can exercise rights to a non-
anadromous fishery was issued in the context of a dispute and a case which 
involved a dispute between the tribes and the State. . . . Judge Boldt did not say 
that before the federal government, the tribes’ trustee, can recognize treaty 
rights in a different fishery, the federal government must insist on a prior 
judicial determination before it can implement the treaty rights in treaties 
between the tribes and federal government.  
 
And that position has never been recognized in any situation that we’re aware of. 
And it’s particularly anomalous in the halibut fishery, because the government has 
done exactly that. Beginning in 1985, they have recognized treaty rights in the 
halibut fishery. And when this was called to Judge Coyle’s attention in 1990, he 
didn’t say, “Well, that’s wrong. We need a court proceeding before you can do 
that.” What he said is if someone wants to challenge that, if the states want to 
challenge that, they should initiate the proceeding to challenge that, and the 
burden, I submit, would be on the states as on anybody else who wants to 
challenge a federal regulation to make a showing that what the federal 
government has done is arbitrary, capricious or unlawful.  

Mosbacher/92-1, Dkt. 321 at 19-22 (5/10/1993) (emphasis added) (King Decl. Ex. G).  

 Makah further declared that there was nothing to indicate that the federal government’s 
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delineation of tribal usual and accustomed grounds were incorrect in any way. “[The states of 

Washington and Oregon] have made no showing, and they point to nothing in the 

administrative record, to show that the determination of usual and accustomed grounds 

was wrong in any way.” Dkt. 321 (oral argument transcript) at 21 (5/10/1993) (King Decl. Ex. 

G).6 Significantly—considering Quinault and Quileute’s laches defense—Makah repeatedly 

referenced this Court’s 1990 command that any challenges to halibut rights (including U&As) be 

brought “forthwith”: 
 
[I]t is important to note that Washington errs when it asserts that “none of the nine 
new tribal parties to this subproceeding 92-1 has made any sort of showing 
regarding their taking of halibut at treaty times, where the halibut were taken, and 
by what treaty signatory tribe.” Wash. Resp. at 3. Washington is well aware that 
all 12 tribes recognized by the Department of Commerce as being entitled to 
participate in the treaty halibut fishery, see 50 CFR § 301.19(b), made a factual 
showing of their treaty-time halibut harvest upon which the Commerce 
Department based its recognition of their treaty rights. The Secretary of 
Commerce has legal authority for allocation of the American share of the halibut 
harvest, a fishery over which the State of Washington has no regulatory 
jurisdiction. Accordingly, the process of tribal submissions to Commerce, 
followed by Commerce’s recognition of treaty rights and appropriate 
circumstances, was entirely proper and has never been challenged by 
Washington or any other party. . . . Indeed, over two years ago this Court 
invited Washington to initiate a subproceeding ‘forthwith’ if it wished to 
challenge the treaty halibut right of any tribe recognized by the Commerce 
Department . . . but it did not do so.” 

Mosbacher, Dkt. 277 (Tribal Reply in Supp. of Mot. for Order of Reference and Partial 

Consolidation) at 4-5 n.2 (7/9/1992) (King Decl. Ex. L). Makah specifically argued that the 

absence of a challenge after that order was meaningful:  
 
Without objection from Washington, all 12 halibut tribes made factual 
representations to and obtained recognition of their treaty rights from the Federal 
regulators.FN16 

                                                 
6 In response to Washington’s argument that the tribes’ U&As for halibut were less expansive than those adjudicated 
for anadromous species (and thereby warranted a smaller halibut allocation), Makah also argued that “Dr. Lane’s 
reports regarding Makah and the other tribes and Judge Boldt’s findings and the solicitor’s opinions, all of which are 
undisputed here, show that the tribes took halibut throughout their marine fishing areas.” Dkt. 321 (oral argument 
transcript) at 22 (5/10/1993) (emphasis added). In particular, Makah argued that halibut was abundant in and around 
Makah’s southern boundary at Norwegian Memorial at treaty times. Dkt. 342 (oral argument transcript) at 34-36 
(6/23/1993). Makah takes the opposite position in this subproceeding with respect to Quileute and Quinault. 
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FN16 Almost two years ago the United States v. Washington court invited 
any party—including Washington—who wished to challenge the treaty 
right of any halibut fishing tribe to commence a proceeding in that case 
“forthwith” if it believed that the tribe did not have such a right. United 
States v. Washington, No. 9213 Phase I; Subproceeding No. 89-02, 
Decision and Order re Cross-Motions for Summary Judgment (Docket No. 
11, 596) (Feb. 15 1990) at 2~3 n. 1 (“if there is an issue that the Lummi 
(or any other tribe currently fishing for halibut) has no treaty right to do 
so, the court suggests that a sub-proceeding be commenced to get this 
issue resolved forthwith”). To date, no party—including Washington—has 
elected to do so. 

Mosbacher, Dkt. 244 (Makah Reply in Supp. Mot. for Summ. J.) at 16 (12/3/1991) (King Decl. 

Ex. E). 
 
[t]hree years ago Judge Coyle specifically placed the burden on any party seeking 
to challenge treaty halibut fishing under the Federal regulations to initiate a 
United States v. Washington subproceeding. He stated: “if there is an issue that . . 
. any . . . tribe currently fishing for halibut . . . has no treaty right to do so, the 
court suggests that a sub-proceeding be commenced to get this issue resolved 
forthwith.” United States v. Washington, Subproceeding 89-2. Decision and 
Order re Cross Motions for Summary Judgment at 2-3 n.1 (Feb. 15, 1990) (Dkt. 
No. 11596. Washington initiated no such subproceeding. 

Mosbacher/92-1, Dkt. 306 (Makah Reply Mem. in Supp. of Mot. for Prelim. Injunction) at 4-5 

n.3 (1/28/1993) (King Decl. Ex. F). 
 
Almost four years ago, Judge Coyle suggested another avenue of redress to the 
State. In a United States v. Washington subproceeding, . . . Judge Coyle stated: “if 
there is an issue that . . . any . . . tribe currently fishing for halibut . . . has no 
treaty right to do so, the court suggests that a subproceeding be commenced to get 
this issues resolved forthwith.”. . . Washington, however, has initiated no such 
proceeding. 

Mosbacher/92-1, Dkt. 359 (Makah Reply re Report and Recommendation) at 7-8 (11/8/1993) 

(King Decl. Ex. K). In over eight years of litigation, Makah consistently relied upon and 

supported Quinault and Quileute’s federal boundaries, and asserted that the State sat on its rights 

by failing to bring a subproceeding challenging the halibut U&As when this Court requested any 

party who had such a claim do so “forthwith.”  

Makah also used Quinault and Quileute’s boundaries in establishing a higher tribal 
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blackcod allocation. Following Makah’s success in Subproceeding 92-1, the coastal tribes 

successfully urged the federal government to apply the same allocation methodology as the 

halibut fishery to the blackcod fishery. As in the halibut fishery, the tribes were allocated half of 

the historical abundance and harvest in all the coastal tribes’ customary ocean fishing areas. See 

Supplemental Tribal Comment (Oct. 1994) (Moon Decl. ¶ 19, Ex. N); Cooney notes re Meeting 

with Coastal Tribes at 2 (10/21/1994) (Moon Decl. ¶ 19, Ex. N); Second Schumacker Decl. ¶ 7. 
 

C. Makah Admits it Raised, and Then Chose not to Pursue, a Challenge to Quileute’s 
Western and Northern Boundaries 

In a 1996 dispute over the blackcod fishery between Makah and Quinault on one side and 

Quileute on the other, in which Makah claimed that Quileute threatened to preempt its blackcod 

fishery, Makah initially raised a challenge to Quileute’s western and northern ocean fishing 

boundaries in a letter to Quileute. (30(b)(6) Dep. 55:4-15, 72:21-76:1; Dep. Ex. 139 (King Decl. 

Exs. A and M).) Makah then abandoned the challenge to the western boundary by the time the 

subproceeding was filed, and failed to pursue its challenge to Quileute’s northern boundary. 

(30(b)(6) Dep. 72:21-76:1 (King Decl. Ex. A); U.S. v. Washington, Dkt. 16215 at 2 (6/12/1997); 

see also Anderson v. Air W., Inc., 542 F.2d 522, 524 (9th Cir. 1976) (“The law presumes injury 

from unreasonable delay” in prosecuting one’s claim). 
 

D. When Quinault and Quileute’s Boundaries Were Challenged in Midwater Trawlers; 
Makah Defended the Federal Lines and Submitted a Joint Proposal with Quileute 
Allowing Quileute to Participate in the Whiting Fishery 

In 1996, after soliciting public comments, the Commerce Secretary issued a final rule 

establishing the framework for implementing the tribes’ treaty rights in groundfish, which again 

recognized Quinault and Quileute’s ocean fishing boundaries as previously determined. 61 Fed. 

Reg. 28786-01 (June 6, 1996); 50 C.F.R. § 660.324. The rule reiterated the federal government’s 

longstanding position that a judicial determination of Quinault and Quileute’s ocean fishing 

boundaries in U.S. v. Washington was not required absent a dispute between the United States 

and Quinault or Quileute: 
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NMFS believes that [the alleged requirement to prove treaty rights in U.S. v. 
Washington before exercising such rights] does not apply to the whiting fishery. . 
. . [T]he judicial procedure was set up in the early days of the treaty fishing rights 
litigation, in relation to fishing within the jurisdiction of the State of Washington 
(which did not recognize the fishing rights in question) in order to ensure an 
orderly implementation of new fisheries. The whiting fishery is primarily under 
the jurisdiction of NMFS, which recognizes the treaty right and which is working 
with the tribe to implement an orderly fishery. Thus, the United States v. 
Washington procedure is not required for Federally regulated fisheries to the 
extent that there is no disagreement between the tribes and the Federal 
government. The administrative procedures set up by this rule should ensure the 
orderly implementation of new treaty fisheries without the need to resort to the 
courts except in unusual circumstances. 

61 FR 28786-01, 28788 (emphasis added) (King Decl. Ex. Q).  

Makah did not challenge Quinault and Quileute’s right to participate in the whiting 

fishery or the groundfish regulations’ definition of their treaty fishing areas. Instead, in 1998 

Makah submitted a joint proposal with Quileute to the National Marine Fishery Service 

regarding the treaty whiting fishery. (30(b)(6) Dep. 119:17-125:12; Dep. Exs. 159 and 160; 64 

Fed. Reg. 1341-01 (1999) (King Decl. Exs. A, N, O, P).) When Makah submitted this proposal, 

it knew that Quileute would prosecute the whiting fishery 20 to 40 miles from shore. (30(b)(6) 

Dep. 15:4-9 (King Decl. Ex. A).)  

It was only when Quinault and Quileute would not agree to permanently allocate the vast 

majority of the established tribal allocation to Makah that Makah claims it finally had a reason to 

“investigate” the U&As of the tribes who had been fishing next to them in federal waters for 

decades. As discussed in Section III below, this argument has no merit. 
 

E. For Over 30 Years Before Makah Started This Subproceeding, Makah Knew that 
Quinault and Quileute were Heavily Investing in their Ocean Fisheries 

Makah knew at least as early as 1975 that Quinault and Quileute were participating in 

and competing with Makah in the ocean salmon fishery, which occurs between 10 and 20 miles 

from shore. (30(b)(6) Dep. 15:23-17:19 (King Decl. Ex. A).) It was aware by the early 1990s that 

Quinault and Quileute were participating in and competing with Makah in the halibut and  
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blackcod fisheries, which occur between 12 and 40 miles from shore. (Id. at 18:9-22:20.) In each 

one of these fisheries, some of Quileute’s harvest comes from the shared portion of Makah’s 

U&A—something Makah was also aware of.  (Id. at 18:6-8, 20:8-11, 22:21-24.)  

Throughout this 35-year period, Makah has known that (1) Quinault and Quileute 

fishermen have been making investments in equipment and crew in order to participate in these 

fisheries—including the specialized gear necessary for the blackcod and halibut fisheries; (2) 

Quinault and Quileute have dedicated staff and attorney time and resources to legal issues 

associated with each of these fisheries; and (3) Quinault and Quileute have dedicated staff and 

attorney time and resources to negotiations and non-legal meetings associated with each of these 

fisheries. (Id. at 15:23-16:19, 18:9-19:12, 20:12-21:21.) Moreover, Makah entered into halibut 

and blackcod management agreements with Quinault and Quileute for decades with the 

knowledge that Quinault and Quileute prosecuted those fisheries up to 40 miles offshore. (Joner 

Dep. 81:21-87:2 (King Decl. Ex. C)); Second Schumacker Decl. ¶ 10.  

Additionally, Makah admits that it has always believed it could challenge Quinault and 

Quileute’s ocean fishing boundaries, but intentionally chose not to, even as Quinault and 

Quileute were spending millions of dollars to participate in and defend their treaty rights in each 

of the ocean fisheries: 
 
Q. But you always, am I correct, you testified that you always believed you 
could make that challenge [to Quinault and Quileute’s boundaries,] correct? 
A. Yes. 
Q. And you chose not to make that, Makah knowingly chose not to make that 
challenge, is that right? 
A. Yes. 
 

(30(b)(6) Dep. 129:11-18 (King Decl. Ex. A); see also Johnstone Decl. ¶ 11, Moon Decl. ¶ 23) 

III. ARGUMENT 
 

A. Makah’s RFD is Barred because it is Judicially Estopped from Asserting a Contrary 
Position on Quinault and Quileute’s Customary Ocean Fishing Areas to the Position 
Makah took in Mosbacher and Subproceeding 92-1 

“Where a party assumes a certain position in a legal proceeding, and succeeds in 
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maintaining that position, he may not thereafter, simply because his interests have changed, 

assume a contrary position, especially if it be to the prejudice of the party who has acquiesced in 

the position formerly taken by him.” New Hampshire v. Maine, 532 U.S. 742, 749 (2001) 

(quoting Davis v. Wakelee, 156 U.S. 680, 689 (1895)). “This rule, known as judicial estoppel, 

generally prevents a party from prevailing in one phase of a case on an argument and then 

relying on a contradictory argument to prevail in another phase.” Id. at 749 (internal quotation 

and citation omitted). The purpose of the judicial estoppel doctrine “is to protect the integrity of 

the judicial process . . . by prohibiting parties from deliberately changing positions according to 

the exigencies of the moment.” Id. at 749-750 (internal quotations and citations omitted).  

Several factors typically inform the decision whether to apply judicial estoppel: 
 
First, a party’s later position must be clearly inconsistent with its earlier position. 
Second, courts regularly inquire whether the party has succeeded in persuading a 
court to accept that party’s earlier position, so that judicial acceptance of an 
inconsistent position in a later proceeding would create the perception that either 
the first or the second court was misled. . . . A third consideration is whether the 
party seeking to assert an inconsistent position would derive an unfair advantage 
or impose an unfair detriment on the opposing party if not estopped.  

Id. at 750-51 (internal quotations and citations omitted). 

In Mosbacher and Subproceeding 92-1, Makah clearly represented that the federal 

government correctly defined Quinault and Quileute’s customary ocean fishing grounds. Makah 

unequivocally argued that the boundaries were based on “substantial” supporting evidence and 

“careful historical and legal analysis.” Makah’s argument succeeded. It obtained a 35% halibut 

allocation based on the abundance and harvest of halibut in all coastal tribes’ U&As—a higher 

allocation than would have resulted had the request been based on Makah’s U&A alone. Makah 

now takes the opposite position in order to obtain an unfair monopoly over the ocean whiting, 

black cod, and halibut fisheries. The law does not reward but instead prohibits this kind of 

gamesmanship and compels dismissal.   

The U.S. Supreme Court’s New Hampshire decision is particularly instructive. In the 
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1970s, New Hampshire and Maine had a dispute over the lobster fishery. At issue was the 

location of the boundary between the states as stated in King George II’s 1740 decree “[t]hat the 

Dividing Line shall pass up thro the Mouth of Piscataqua Harbour and up the Middle of the 

River.” New Hampshire, 532 U.S. at 746. In the course of the litigation, the states proposed a 

consent decree interpreting the words “Middle of the River” to mean the middle of the 

Piscataqua River’s main navigable channel. Id. at 747. The court accepted the states’ 

interpretation. The consent decree judgment fixed the lateral marine boundary, but not the inland 

Piscataqua River boundary. Id.  

In 2000, New Hampshire brought an action against Maine to fix the inland Piscataqua 

River boundary along the Maine shore—an interpretation that would give all of the Piscataqua 

River to New Hampshire. Id. at 747-48. Like Makah argues here, New Hampshire argued that 

the prior boundary was simply “an arbitrary location based on the administrative convenience of 

the parties” that was entered without “a searching historical inquiry into what that language 

[‘Middle of the River’] meant.” Id. at 752-53. Maine moved to dismiss the complaint under the 

doctrine of judicial estoppel because in the 1970s litigation, New Hampshire represented that the 

Piscataqua River boundary was at the middle of the river. Id. at 748. 

The Supreme Court held that New Hampshire was judicially estopped from asserting that 

the inland Piscataqua River boundary ran along the Maine shore. Id. As the Court explained:  
 
Nor can it be said that New Hampshire lacked the opportunity or incentive to 
locate the river boundary at Maine’s shore. In its present complaint, New 
Hampshire relies on historical materials-primarily official documents and events 
from the colonial and postcolonial periods-that were no less available 25 years 
ago than they are today. And New Hampshire had every reason to consult those 
materials: A river boundary running along Maine’s shore would have placed the 
northern terminus of the lateral marine boundary much closer to Maine, resulting 
in hundreds if not thousands of additional acres of territory being in New 
Hampshire rather than Maine. Tellingly, New Hampshire at the time understood 
the importance of placing the northern terminus as close to Maine as possible. . . . 
 
[C]onsiderations of equity persuade us that application of judicial estoppel is 
appropriate in this case. Having convinced this Court to accept one interpretation 

Case 2:09-sp-00001-RSM   Document 251   Filed 12/02/14   Page 18 of 34



 

    

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

QUINAULT AND QUILEUTE MOTION FOR SUMMARY 
JUDGMENT RE: JUDICIAL ESTOPPEL, LACHES, 
ACQUIESCENCE, AND SOVEREIGN IMMUNITY - 19 

 
Case No. C70-9213, Subproceeding 09-01 

FOSTER PEPPER PLLC
1111 THIRD AVENUE, SUITE 3400 

SEATTLE, WASHINGTON 98101‐3299 

PHONE (206) 447‐4400  FAX (206) 447‐9700 
 

of “Middle of the River,” and having benefited from that interpretation, New 
Hampshire now urges an inconsistent interpretation to gain an additional 
advantage at Maine’s expense. Were we to accept New Hampshire’s latest view, 
the risk of inconsistent court determinations . . . would become a reality. We 
cannot interpret “Middle of the River” in the 1740 decree to mean two different  
 
things along the same boundary line without undermining the integrity of the 
judicial process. 

Id. at 754-55 (internal quotations and citations omitted).  

 Like New Hampshire, Makah takes an inconsistent position now, asserting that Quinault 

and Quileute’s ocean boundaries were merely an administrative compromise—and not based on 

the careful legal and historical analysis that Makah emphasized in Subproceeding 92-1. Like 

New Hampshire, Makah did not lack the opportunity or incentive to investigate Quinault and 

Quileute’s boundaries years before; Makah then, as now, was vigorously competing and 

litigating with the other tribes in the ocean fisheries. See, e.g., Mosbacher, Dkt. 311 at 28-29 

(King Decl. Ex. D). And, like New Hampshire, Makah’s current claim against Quinault and 

Quileute’s customary ocean fishing grounds “relies on historical materials that were no less 

available 25 years ago than they are today.” New Hampshire, 532 U.S. at 754.  

 The “historical materials” concerning Quinault and Quileute’s customary ocean fishing 

area has not changed between 1992 and today. What has changed is Makah’s self-interested 

desire to re-interpret them. Makah benefited from its prior position that it successfully urged this 

Court to accept, and it now hopes to benefit from its contrary position by gaining a monopoly 

over the tribal ocean fisheries. Judicial estoppel bars Makah from asserting as it now does that 

Quinault and Quileute’s customary ocean fishing grounds are anything other than what Makah 

represented them to be in Subproceeding 92-1. 
 

B. Under the Laches and Acquiescence Doctrines, Makah’s Suit is Also Barred.  

“The principle that the passage of time can preclude relief has deep roots in our law.” 

City of Sherrill, N.Y. v. Oneida Indian Nation of N.Y., 544 U.S. 197, 217 (2005). Laches is an 

equitable defense available for actions that do not have an applicable statute of limitations. 
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Huseman v. Icicle Seafoods, Inc., 471 F.3d 1116, 1126 (9th Cir. 2006). It rests “on the maxim 

that one who seeks the help of a court of equity must not sleep on his rights.” Jarrow Formulas, 

Inc. v. Nutrition Now, Inc., 304 F.3d 829, 835 (9th Cir. 2002) (internal quotation omitted). 

Laches bars a claim where there is (1) lack of diligence by the party against whom the defense is 

asserted, and (2) prejudice to the party asserting the defense. Jarrow Formulas, 304 F.3d at 838. 

Laches applies to both a claim for damages and injunctive relief. Prudential Ins. Co. v. Gibraltar 

Fin. Corp., 694 F.2d 1150, 1152 n.1 (9th Cir. 1982).  “Acquiescence, on the other hand, limits a 

party’s right to bring suit following an affirmative act by word or deed by the party that conveys 

implied consent to another.” Seller Agency Council, Inc. v. Kennedy Ctr. for Real Estate Educ., 

Inc., 621 F.3d 981, 988 (9th Cir. 2010). 

Federal courts have long recognized that tribes are subject to the doctrine of laches. See, 

e.g., City of Sherrill, 544 U.S. 197 (holding that the Oneida Nation was barred by laches from 

asserting its sovereignty as a protection against taxation of land it held in fee simple within its 

historic reservation area); Apache Survival Coalition v. U.S., 21 F.3d 895 (9th Cir. 1994) (tribe 

barred by laches from raising religious objection to construction on mountain site). Makah 

delayed for at least three decades in bringing its challenge to Quinault and Quileute’s ocean 

fishing boundaries, despite knowing that Quinault and Quileute were dedicating substantial 

amounts of money and resources to participate in and defend their treaty rights to the ocean 

fisheries, and that neither tribe had an obligation to adjudicate its treaty rights. 
 

1. Makah Delayed for Over Three Decades in Bringing a Challenge to Quinault 
and Quileute’s Customary Ocean Areas (if Such a Claim Exists) and 
Acquiesced to the Boundaries of Those Areas 

“When evaluating the reasonableness of a delay, the evaluation period begins when the 

[party] knew (or should have known) of the [claim], and ends with the initiation of the lawsuit in 

which the [opposing party] seeks to invoke the laches defense.” Evergreen Safety Council v. RSA 

Network, Inc., 697 F.3d 1221, 1226 (9th Cir. 2012). Makah knew (or should have known) of the 

claim it now makes since at least 1986. Its failure to file the claim until 2009 is unreasonable. 
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Aligned with the laches doctrine and pertinent to an analysis of Makah’s unreasonable 

delay is the separate doctrine of acquiescence. It is particularly relevant in boundary disputes 

between sovereigns. City of Sherrill, 544 U.S. at 218. “The acquiescence doctrine does not 

depend on the original validity of a boundary line; rather, it attaches legal consequences to 

acquiescence in the observance of the boundary.” Id. (quoting California v. Nevada, 447 U.S. 

125, 131 (1980) (No relationship need exist “between the origins of a boundary and the legal 

consequences of acquiescence in that boundary. . . . Longstanding acquiescence by California 

and Nevada can give [the boundary lines] the force of law whether or not federal authorities had 

the power to draw them.”)). “It is a well-settled rule of law, resting upon public policy, that a 

practical location of boundaries which has been acquiesced in for a long period of years will not 

be disturbed.” Mont. Mining Co. v. St. Louis Min. & Mill. Co. of Mont., 183 F. 51, 65 (9th Cir. 

1910).  

 Makah’s long acquiescence to Quinault and Quileute’s western and northern ocean 

fishing boundaries as determined by the federal government is analogous to acquiescence of 

parties in territorial boundary disputes, giving those boundaries “the force of law whether or not 

federal authorities had the power to draw them,” which in this case they did. City of Sherrill, 544 

U.S. at 218. 

Makah has known for decades that Quinault and Quileute have exercised their treaty 

fishing rights in the ocean beyond what Makah now claims is their western boundary, and that 

Quileute has exercised its ocean treaty fishing rights up to Sand Point as its northern boundary. 

Makah was notified of where Quinault and Quileute (and the federal government) considered 

their offshore boundaries to be, and had the opportunity to comment on the federal government’s 

decision as early as 1986—but it did not. Instead, Makah not only acquiesced to Quinault and 

Quileute’s boundaries; it supported them. It benefited by representing to this Court that Quinault 

and Quileute’s customary ocean fishing places as determined by the federal government was 

“not taken from whole cloth,” but instead “followed careful historical and legal analysis” by the 
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federal government. US v. Washington Suproceeding 92-1, Dkt. 359 at 5-6 (11/8/1993). And, 

Makah failed to pursue the one challenge it did make 18 years ago. 

Makah was also a party in the Midwater Trawlers case, where Quinault and Quileute’s 

federally determined ocean fishing boundaries were challenged on the basis that they had not 

been adjudicated in U.S. v. Washington. The challengers argued, in part, that Hoh, Quinault and 

Quileute did not have a treaty right to an ocean fishery beyond three miles from shore because 

their customary ocean fishing boundaries outside Washington State waters had not been 

adjudicated in this case. Midwater Trawlers, 139 F. Supp. 2d at 1144. Makah claims Quinault 

and Quileute put their customary ocean fishing boundaries at issue by participating in the case as 

amici. However, Makah too participated in the case and chose not to join in the challenge or 

request this Court determine those boundaries. (30(b)(6) Dep. 125:13-22 (King Decl. Ex. A).) 

This Court and the Ninth Circuit found that the boundaries were not arbitrary and capricious. 

Midwater Trawlers, 139 F. Supp. 2d at 1144, aff’d, 282 F.3d 710, 717-18 (9th Cir. 2002).7 

Makah has entered into halibut and blackcod management agreements with Quinault and 

Quileute for years with the knowledge that Quinault and Quileute prosecute those fisheries 

within the federal boundaries, and that part of Quileute’s harvest occurs within Makah’s own 

U&A. Additionally, Makah admits that it always believed it could challenge Quinault and 

Quileute’s ocean fishing boundaries. (30(b)(6) Dep. 129:11-18 (King Decl. Ex. A).) But, instead 

of bringing a timely challenge in this case or another appropriate forum, Makah chose to save the 

                                                 

7 In Midwater Trawlers, Judge Rothstein recounted the basis for these boundary determinations: 
 
[A] 1985 opinion of the Regional Solicitor for the Department of the Interior found evidence that 
the Hoh, Quileute, and Quinault engaged in fishing activities out to 25 to 50 miles. Report on 
Indian Treaty Right to Fish for Halibut from Lawrence E. Cox, Acting Regional Solicitor to Stanley 
Speaks, Portland Area Director, Bureau of Indian Affairs (April 1985) … The U & A areas 
established in the salmon and halibut regulations were issued shortly after the Regional Solicitor’s 
1985 opinion.  
 

139 F. Supp. 2d at 1144 (citations omitted) (emphasis added). That is further supported by the May 1986 letters 
between NOAA to DOI. Moon Decl. ¶¶ 15-16 Exs. K and L. 
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challenge until it deemed it was in its interest to make it. Id. Makah’s long delay in bringing this 

suit is a classic example of intentionally sleeping on one’s rights.   

The Court would not be breaking new legal ground to dismiss Makah’s RFD. The Ninth 

Circuit’s decision in Apache Survival Coalition v. U.S., 21 F.3d 895, 905 (9th Cir. 1994) is 

instructive. In Apache Survival, the Apache Tribe8 brought suit to enjoin the construction of 

several telescopes on Mount Graham based on religious objections. The Apache’s suit came six 

years after the Apache were asked to provide their feedback on the construction. At the time, the 

Apache raised issues pertaining to their property, mineral, and grazing rights, but did not raise 

religious objections. Id. at 899. In 1988, a final Environmental Impact Statement was issued and 

sent to the Apache. There was no further response from the Apache. In 1989, a special use permit 

was obtained for the construction of an observatory complex on Mount Graham. The following 

year (five years after the project was initiated), the Apache objected to the construction on 

religious grounds. Id. at 900. The tribe then sued to halt the construction based on the federal 

government’s failure to take the Apache’s religious practices into account as required by the 

National Historical Preservation Act. 

The Apache court held that the first element of laches was satisfied because the Tribe 

“asserted their rights in this action with inexcusable tardiness.” Apache Survival, 21 F.3d at 907. 

The court noted that the Apache were first solicited for input concerning Mount Graham and its 

cultural resources in 1985, but for the seven years before it brought its claim “the Tribe ignored 

the very process that its members now contend was inadequate.” Id. The Apaches’ lack of action 

after first being notified of the proposed federal action and given a chance to comment was “a 

clear case of parties sleeping on their rights.” Id. at 910. Like the Apache, Makah was notified of 

where Quileute and Quinault (and the federal government) considered their offshore boundaries 

to be in the mid-1980s, and it was given the opportunity to comment on the federal government’s 

                                                 
8 The Ninth Circuit held that “for the purposes of the laches analysis, the Tribe and the Coalition should be treated as 
a single entity.” Apache, 21 F.3d at 907.  
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decision, but chose not to. 

Makah’s reasons for failing to bring its RFD sooner do not excuse its delay. Makah 

contends its much longer delay (compared to the Apache case) in bringing this suit is because it 

had no reason to investigate the extent of Quinault and Quileute’s treaty time ocean fishing areas 

until their participation threatened to “preempt” Makah’s whiting fishery. Subproceeding 09-1, 

Dkt. 1 at 8-9 (12/4/2009).   

But this is not the first time that Makah believed that Quinault or Quileute threatened to 

preempt its fishery. Makah also claimed that Quileute would “preempt” its black cod fishery in 

1995, and affirmatively raised a legal claim against Quileute’s western boundary by letter. (Dep. 

Ex. 139, King Decl. Ex. M.) Makah then chose not to pursue its claim. (30(b)(6) Dep. 55:4-15, 

72:21-76:1, Dep. Ex. 139 (King Decl. Exs. A and M).)  Makah admitted that it always believed it 

could bring a suit in this case to challenge Quinault and Quileute’s federally recognized ocean 

fishing boundaries, and that the evidence regarding Quinault and Quileute’s treaty time fishing 

activity was as available to Makah in 1975 as it was in 2009. (30(b)(6) Dep. 134:13-136:3 (King 

Decl. Ex. A).) Rather than bring a timely challenge, Makah chose to try to “save” the challenge 

until such time as it could reap the greatest benefit for itself. (Id. at 127:11-15.) 

The law does not permit a plaintiff to sit back and wait until the defendants are so 

invested in a particular venture that they pose a “big enough” threat to sue. The laches doctrine 

protects parties by allowing them, after a passage of time, to invest in a venture without fear that 

a stale claim could destroy the investment. In Prudential Ins. Co. of Am. v. Gibraltar Fin. Corp. 

of Cal., Prudential argued that laches did not apply because “(1) Gibraltar’s business has 

expanded over time; and (2) Gibraltar’s use of the symbol has expanded and progressively 

encroached on Prudential’s symbol.” 694 F.2d 1150, 1154 (9th Cir. 1982). The court rejected 

Prudential’s argument. It ruled that “growth alone” did not create Prudential’s claim—if the 

claim existed, it existed long before the growth occurred. Id. at 1154-55 (citing Polaroid Corp. v. 

Polarad Electronics Corp., 287 F.2d 492, 498 (2d Cir.), cert. denied, 368 U.S. 820 (1961) 
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(laches barred plaintiff’s claim because of failure to act while defendant was small); Dwinell-

Wright Co. v. White House Milk Co., 132 F.2d 822 (2d Cir. 1943) (laches barred injunctive relief 

where plaintiff learned of defendant’s use of the mark but did nothing for sixteen years until 

defendant’s business had grown because “the plaintiff did nothing to stop that use; it merely 

stood aside and watched the business grow at great cost to colossal proportions.”).  

Since at least as early as the Boldt Decision, Makah has known that both Quinault and 

Quileute have been investing in their ocean fisheries and dedicating staff and attorney time to 

deal with management and legal issues associated with their ocean fisheries. (30(b)(6) Dep. 

15:23-21:21 (King Decl. Ex. A).) Given the distances offshore where the ocean fisheries occur, 

Makah knows Quinault and Quileute would be excluded from the halibut, blackcod and perhaps 

the salmon troll fishery if Makah achieves what it asks for, despite their substantial investments 

in those fisheries. Id. 

In sum, Makah cannot dispute that it: (1) has known for decades that Quinault and 

Quileute have been fishing for species within the boundaries determined by the federal 

government as their customary ocean fishing locations, and that they have invested resources to 

grow, manage and enforce their fisheries within those boundaries; (2) acquiesced to those 

boundaries; (3) represented to this Court those boundaries accurately reflected Quinault and 

Quileute’s customary ocean fishing areas; and (4) failed to challenge the boundaries despite 

contending Quinault and Quileute put their boundaries at issue in a number of legal proceedings 

where Makah was a party, and despite Quinault and Quileute competing with Makah in fisheries 

prosecuted within those boundaries. The record clearly shows that Makah slept on its rights. If, 

as in Apache Survival, a seven-year delay meets the first element of laches, Makah’s unexcused 

decades-long delay surely meets that element.   
 

2. Quinault and Quileute are Prejudiced by Makah’s Delay 

The Ninth Circuit recognizes two types of prejudice that can satisfy the prejudice element 

under the laches doctrine: “evidentiary and expectations-based.” Evergreen, 697 F.3d at 1227. 
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“Evidentiary prejudice includes such things as lost, stale, or degraded evidence, or witnesses 

whose memories have faded, or who have died.” Id. (internal quotation and citation omitted). 

Expectations-based prejudice occurs when a party “took actions or suffered consequences that it 

would not have” had the claim been brought promptly. Id. Expectations-based prejudice may 

occur if a defendant invested money to expand its business or entered into business transactions 

based on his presumed rights while the plaintiff delayed in bringing its claim. Miller v. Glenn 

Miller Prods., Inc., 454 F.3d 975, 999 (9th Cir. 2006) (“A defendant may establish prejudice by 

showing that during the delay, it invested money to expand its business or entered into business 

transactions based on his presumed rights.”). 

Quinault and Quileute fishermen have collectively invested over a million dollars in 

equipment necessary to participate in the ocean fisheries that occur between 10 and 40 miles 

from shore. Boldt Decl. ¶ 3-4; Corwin Decl. ¶ 3-4; Goodell, Jr. Decl. ¶ 3-4; Goodell, Sr. Decl. ¶ 

3-4; Rosander Decl. ¶¶ 3, 4; Ratliff Decl. ¶ 3, 5; Payne Decl. ¶ 3, 5; Foster Decl. ¶ 3, 5; 

Schumack Decl. ¶ 3, 5.  For decades, Makah has been aware that Quinault and Quileute were 

making these investments. (30(b)(6) Dep. 15:23-22:24 (King Decl. Ex. A).) In addition, many 

Quinault and Quileute families have relied on the income generated from the fisheries, and 

continue to rely on that income. Boldt Decl. ¶ 5; Corwin Decl. ¶ 5; Goodell, Jr. Decl. ¶ 5; 

Goodell, Sr. Decl. ¶ 5; Rosander Decl. ¶¶ 5; Ratliff Decl. ¶ 5, 8; Payne Decl. ¶ 5, 8; Foster Decl. 

¶ 5, 8; Schumack Decl. ¶ 5, 8. If Makah prevails in convincing this Court that Quinault and 

Quileute’s ocean fishery boundaries only extend five to 10 miles from shore, as it alleges, the 

economic impact to Quinault and Quileute fishermen and families will be immediate and 

devastating. It will likely result in Quinault and Quileute families losing their income and force 

them to rely on scarce tribal resources for their basic needs, which in turn will adversely affect 

the economic viability of both tribes. Boldt Decl. ¶ 5-7; Corwin Decl. ¶ 5-7; Goodell, Jr. Decl. ¶ 

5-8; Goodell, Sr. Decl. ¶ 6-8; Rosander Decl. ¶¶ 6-8; Ratliff Decl. ¶ 5, 7-9; Payne Decl. ¶ 5, 7-9; 

Foster Decl. ¶ 5, 7-9; Schumack Decl. ¶ 5, 7-9. 
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Furthermore, both Quinault and Quileute have invested considerable resources in 

managing, enforcing, and maintaining their ocean fisheries in reliance on their currently defined 

customary ocean fishing locations. Johnstone Decl. ¶ 11; Moon Decl. ¶ 23. That investment 

includes hiring professional staff, law enforcement officers, and attorneys whose time has been 

dedicated to issues directly related to their ocean fisheries. If Makah prevails, a significant 

number of people will likely lose their positions. Johnstone Decl. ¶ 11; Moon Decl. ¶ 23.  

Finally, more than a generation of Quinault and Quileute elders has passed since the 

Boldt Decision. Although it is not possible to know with certainty, it can be surmised that some 

of these now-deceased elders would have had relevant information regarding Quinault and 

Quileute’s customary ocean fishing areas—now lost to time because of Makah’s delay in 

bringing this suit. Dr. Lane—the expert who prepared the 1977 reports regarding Quinault and 

Quileute’s ocean fishing places that served as the basis for the federal regulations and whose 

expertise Makah itself relied on to establish its ocean fishing area—passed away in 2013. King 

Decl. Ex. R.  

Moreover, in the late 1970s (at the time the Quileute Tribe was a client), the Ziontz firm 

obtained draft and final reports by Dr. Barbara Lane regarding Quileute’s usual and accustomed 

fishing grounds in the Pacific Ocean, and a letter from the Office of the Solicitor stating that the 

1977 Lane report would be offered as an exhibit in U.S. v. Washington. See Letter from Ziontz 

firm to Garvey Schubert at 14 (3/24/2010) (King Decl. Ex. S). The firm also opened a separate 

file titled “Quileute Ocean Places.” See Letter from Ziontz firm to Garvey Schubert at 6 

(2/25/2010) (King Decl. Ex. T). It is unknown what the “Quileute Ocean Places” file contained, 

because now, with the passage of time as Makah sat on its hands, the Ziontz firm cannot locate 

that file. Id. 

Quinault and Quileute have suffered both evidence and expectations-based prejudice due 

to Makah’s delay in bringing this suit. They have, as a matter of law, met the prejudice element 

of laches. Under case precedent of this Circuit, Makah’s suit should be dismissed. 
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C. Quinault and Quileute’s Sovereign Immunity Bar Makah’s Suit because Quinault and 
Quileute Have Never Requested Relief Making Adjudication of their Pacific Ocean 
Customary Fishing Grounds Necessary 

Makah has argued that Quinault and Quileute must affirmatively raise their own 

summary judgment motion on sovereign immunity for the issue to be ripe for decision again in 

this case and to preserve the issue on appeal.9 Although Quinault and Quileute do not agree, they 

present this argument again for a ruling to satisfy Makah’s argument. We recognize this Court is 

unlikely to revise its prior view of the issue, but believe it should because its prior opinion is 

factually and legally erroneous. 

Makah seeks to determine the western boundaries of Quinault and Quileute’s treaty-time 

fishing places in the Pacific Ocean, beyond Washington State’s jurisdiction (three miles 

offshore). However, the scope of Quinault and Quileute’s waivers of their sovereign immunity in 

this case only includes “the issues necessary to decide the action brought by the tribe.” 

McClendon v. U.S., 885 F.2d 627, 630 (9th Cir. 1989). As Makah itself argued in Mosbacher, 

those issues only included adjudication within state waters, not waters under the jurisdiction of 

the federal government.10  Moreover, this Court limited the “case area” to certain watersheds in 

western Washington and offshore waters within Washington State’s jurisdiction. Decision I, 384 

F. Supp. 312, 400. (“This case is limited to . . . waters which are within the jurisdiction of the 

State of Washington.”) (emphasis added).11 Quinault and Quileute have never waived their 

sovereign immunity to determination of their customary fishing areas in federal waters, nor is 

such a determination necessary given that Quileute, Quinault, and their treaty partner, the United 

States, have never disputed their treaty fishing areas. 

                                                 
9 A sovereign party may invoke (and appeal from denials of) its immunity at either or both the dismissal and 
summary judgment stages. Marks v. Clarke, 102 F.3d 1012, 1018 n. 8 (9th Cir. 1996). 
10 “The point of the lawsuit the United States filed was to protect Indian treaty rights from state infringement, not to 
sort out competing tribal claims. . . . [I]t is hard to see why the court still displaces state and federal fish 
management agencies.” U.S. v. Washington, 573 F.3d 701, 709 (9th Cir. 2009). 
11 Makah itself has conceded that no tribe requested a determination in Decision I of treaty fishing areas outside state 
waters and that Decision I did not deal with waters outside the state. Makah Renewed RFD, Dkt. # 7736, 
Attachment 5 at 5:11-6:3 (8/6/1981). 
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In fact, the very concept of an “adjudicated U&A” was created only in relation to the 

tribes’ claims against Washington State; adjudication of treaty fishing areas outside state 

jurisdiction has never been required (or relevant) in this case. The federal government itself  

recognizes an “adjudication” is not required in federal waters. 61 Fed. Reg. 28786-01, 28788 

(June 6, 1996). When it stood to benefit, Makah urged this principle as well. Mosbacher/92-1, 

Dkt. 321 at 19-22 (5/10/1993) (King Decl. Ex. G).  

Treaty fishing places outside state waters were simply beyond “the issues necessary to 

decide the action” brought against the state and into which the tribes intervened. McClendon, 885 

F.2d at 630.12 Quinault and Quileute could not have waived their immunity by intervening in 

Decision I.  

A waiver of tribal sovereign immunity “cannot be implied but must be unequivocally 

expressed.” Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978). Any waiver of immunity 

that occurs by virtue of a tribe participating in litigation, therefore, is strictly construed and does 

not necessarily extend to related matters, even if the related matters arise out of the same set of 

underlying facts. Lewis v. Norton, 424 F.3d 959, 961-62 (9th Cir. 2005); McClendon v. U.S., 885 

F.2d 627, 630 (9th Cir. 1989). Thus, a tribe’s sovereign immunity barred a claim for breach of a 

lease agreement even though the lease was executed as part of a settlement of a lawsuit brought 

by the same tribe. McClendon, 885 F.2d at 629-30; see also U.S. v. U.S. Fidelity & Guaranty 

Co., 309 U.S. 506 (1940) (sovereign immunity barred compulsory counterclaims in excess of a 

tribe’s original claim); Okla. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of Okla., 

498 U.S. 505, 509 (1991) (tribe’s lawsuit challenging tax did not waive immunity as to 

counterclaim for back taxes). Mere participation in proceedings “is not the express and 

unequivocal waiver of sovereign immunity that we require in this circuit.” Quileute Indian 
                                                 
12 As intervenors in U.S. v. Washington, Quinault and Quileute were not permitted to enlarge the issues and 
jurisdiction already before the court. Vinson v. Wash. Gas Light Co., 321 U.S. 489, 497 (1944). The United States’ 
original complaint expressly limited the case to “the western portion of the State of Washington” and “waters over 
which the State of Washington has jurisdiction.” Dkt. 1 (9/18/1970). In their complaints, Quinault and Quileute 
requested adjudication of only those fishing places within state jurisdiction. Dkts. 3 (10/19/1970), 72 (6/10/1971). 
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Tribe v. Babbitt, 18 F.3d 1456 (9th Cir. 1994) (Indian tribe’s voluntary participation in 

administrative proceedings did not waive its immunity to a later appeal of the administrative 

ruling); see also Pit River Home & Agr. Co-op. Ass’n v. U.S., 30 F.3d 1088 (9th Cir. 1994) 

(tribe’s trespass claim in underlying litigation did not waive its immunity to a challenge of its 

ownership of the property that was the subject of its trespass claim). 

Pit River illustrates the extremely limited scope of waiver by participation. In that case, a 

group of Indians referred to as the “Association” brought suit challenging the Pit River Tribal 

Council’s (the “Council”) ownership of a tribal property known as XL Ranch. However, the 

federal government had already determined that the Council had ownership rights to the Ranch. 

The Association claimed that the Council waived its immunity to the Association’s lawsuit 

because the Council had asserted trespass claims against the Association for trespassing on the 

Ranch during underlying litigation. Similar to Makah’s arguments here, the Association argued 

that because the Council had sought to enforce its rights to the Ranch by asserting a trespass 

claim against the Association, the Council necessarily waived its immunity to a challenge to its 

ownership of the Ranch. Pit River, 30 F.3d at 1100. 

The Ninth Circuit flatly rejected the Association’s argument that the Council’s assertion 

of one set of rights effected a waiver of sovereign immunity as to all related rights: 
 
Merely because it once had certain claims before the district court, the Council 
did not waive its sovereign immunity as to claims brought by the Association 
against the government [asserting rights to the same land that was the subject of 
the trespass claim in the district court], since those claims could not otherwise be 
brought against it. The Council’s bringing the trespass claim or seeking review 
of the district court’s dismissal of the claim does not constitute a waiver of its 
immunity from claims brought by the Association regarding the beneficial 
ownership of the Ranch. 

Id. at 1101 (emphasis added and citations omitted). Quinault and Quileute’s protection of their 

treaty rights in certain fisheries is akin to the trespass claim in Pit River. But just as the trespass 

claim did not waive the Council’s immunity to a challenge to its ownership of the property, 

Quinault and Quileute’s protection of their treaty rights in certain fisheries does not waive their 
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immunity to a challenge to the boundaries of their treaty fishing areas. 

 In its order denying Quinault and Quileute’s motions to dismiss, this Court stated that the 

“sunset order” briefing established a waiver. No statement in the joint “sunset order” 

memorandum expresses an unequivocal waiver of Quinault and Quileute’s immunity to 

adjudication of their ocean fishing places or otherwise requests relief by those two tribes making 

such adjudication necessary (the only relief requested was that the case not be dismissed). There 

is no authority for the sweeping proposition that all of the tribes waived their immunity to being 

sued on all future disputes by simply joining an opposition to dismissal of the case. See Allen v. 

Gold Country Casino, 464 F.3d 1044, 1047 (9th Cir. 2006) (a tribe’s implied willingness to 

submit to federal lawsuits does not waive tribal sovereign immunity). In joining the other 18 

tribes that opposed the sunset order, Quinault and Quileute did not represent, either explicitly or 

implicitly, that they waived immunity to disputes regarding their western boundary outside state 

waters. Indeed, when Washington State (the only party to challenge Quileute’s western boundary 

in U.S. v. Washington until Makah’s RFD) first challenged Quileute’s western boundary in 1996, 

Quileute was very specific that only they or their treaty partner, the U.S., can put their western 

boundary at issue: 
 

Thus, only the federal government or the Quileute Tribe can seek a judicial 
determination of the Tribe’s western boundary. Until then, the State is bound 
by the Tribe’s federally-recognized western boundary. 

U.S. v. Washington, Quileute Mem. Re Crab Dispute, Dkt. 15951 (11/13/1996) (emphasis added 

and citation omitted) at 6 n.4 (King Decl. Ex. V). Quileute has maintained this position. 

Although Makah has argued that other subproceedings put the western boundary at issue, 

the proof is in the pudding: if the western boundary had been at issue, it would have been 

adjudicated. It has not been adjudicated; therefore, it is rather obvious that it was never at issue 

in any other subproceeding in U.S. v. Washington. Quinault and Quileute have not waived their  

sovereign immunity and summary judgment dismissing the action should be entered. 
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IV. CONCLUSION 

Makah itself acknowledged that adjudication of federal-water treaty rights is not required 

in U.S. v. Washington. Quinault and Quileute never requested relief that made adjudication of 

their federal-water customary fishing areas necessary, nor have they otherwise unequivocally 

waived their sovereign immunity for such adjudication. Makah’s RFD is barred by Quinault and 

Quileute’s sovereign immunity. In addition to sovereign immunity, the doctrines of laches, 

acquiescence, and judicial estoppel bar Makah’s claims. 

For many years, Makah has done more than sit idly by while Quinault and Quileute were 

investing in ocean fisheries within their federally determined boundaries.  Makah acquiesced in 

the Quinault and Quileute boundaries, and even actively supported them in court and with 

federal regulators—when it benefited Makah. Makah also represented to this Court and to federal 

regulators that the boundaries are supported by “substantial” supporting evidence and “careful 

historical and legal analysis” of Quinault and Quileute’s customary fishing areas. For decades, 

Makah has entered into fisheries agreements with Quinault and Quileute and observed those 

tribes as they have invested millions of dollars to participate in, and defend their treaty rights in, 

the treaty ocean fisheries.  

Makah believes that it is free to reverse course and challenge these same boundaries 

because Quinault and Quileute did not capitulate to Makah’s unreasonable demands for a virtual 

monopoly in the whiting fishery. The law does not permit such opportunism. 

Makah’s suit is barred by laches, acquiescence, and judicial estoppel and should be 

dismissed. 

DATED this 2nd day of December, 2014. 
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