
 
 

IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 
 

UNITED STATES OF AMERICA, 
 
    Plaintiff, 
 
 v. 
 
WILLIAM F. PARRY, 
 
    Defendant. 

 
 
 
 
Case No.  13-00291-07-CR-W-BCW 

 
GOVERNMENT’S OPPOSITION TO 

DEFENDANT WILLIAM F. PARRY’S MOTION TO DISMISS 
 

Defendant William F. Parry moves to dismiss the criminal case against him based on 

three arguments: (1) lack of jurisdiction as a result of New York’s inability to tax Seneca Indians; 

(2) insufficiency of the evidence; and (3) outrageous government conduct [Doc. # 197].  

However, all of Parry’s claims are all unsupported by legal authority and the facts.  As a result, 

the United States respectfully requests the Court deny his motion to dismiss. 

I. JURISDICTIONAL ARGUMENT 

First, Parry asserts that an 1857 statute (which he admits has long since been repealed) 

and an 1842 treaty (the “Buffalo Creek Treaty”) preclude New York State from collecting 

cigarette excise taxes on cigarettes sales to non-Indians occurring on Seneca Indian reservations.  

In fact, all of his arguments (e.g. state has no authority to tax, CCTA is inapplicable to Indian 

tribes) rest on his assertion that the 1842 Buffalo Creek Treaty controls.  These statutes and 

treaties, however, are red herrings because the excise tax at issue only applies to the non-Seneca 

purchasers/consumers (both non-Indians as well as non-Seneca Indians) of those cigarettes. 
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Further, the cigarette excise tax is not a property tax, and it is not a tax that is required to be paid 

by Seneca Indians, making Parry’s claims that this is an unlawful tax on Indian property moot.  

Instead, Parry’s real complaint is that he does not believe that New York State can require him, 

as a Seneca Indian, to collect the excise tax from the non-Indian, non-Senecas, that purchase 

cigarettes from his retail store.  That position, though, has been roundly rejected for decades by 

the United States Supreme Court, the Second Circuit Court of Appeals, and New York state 

courts, which explains Parry’s complete lack of acknowledgment of this adverse precedent. 

A. New York Tax Law § 471 

A detailed overview of the New York taxing scheme is discussed in Oneida Nation of 

New York v. Cuomo, 645 F.3d 154, 158, 160-62 (2d Cir. 2011).1  In summary, though, at the 

times relevant to the indictment, New York State imposed a cigarette excise tax of $4.35 per 

pack.  See id. at 158.  Under New York law, the cigarette excise tax applies on all cigarettes 

possessed in the state by any person that are for sale.  See N.Y. Tax Law § 471(1).  The 

cigarette consumer has the “ultimate incidence of and liability for the tax.”  Id. § 471(2).  But, 

the statute expressly excludes from tax “sales to qualified Indians for their own use and 

consumption on their nations’ or tribes qualified reservation . . . .”  Id.  “The tax imposed by 

this section is imposed on all cigarettes sold on an Indian reservation to non-members of the 

Indian nation or tribe and to non-Indians and evidence of such tax shall be by means of an affixed 

cigarette tax stamp.”  Id.  This excise tax is prepaid by state-licensed stamping agents (e.g. 

                                                 
1 The Seneca Nation of Indians (SNI), of which Parry is a tribal member, was a party to 

the Oneida case because its own federal suit, Seneca Nation of Indians v. Paterson, Case No. 
10-CV-687A (W.D.N.Y. Aug. 17, 2010), was consolidated.  See Oneida, 645 F.3d at 163. 
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wholesalers), who are the only points of entry into the state.  See Oneida, 645 F.3d at 160 (citing 

N.Y. Comp. Codes R. & Regs. tit. 20, § 74.3(a)(1)(iii)).  “Agents incorporate the cost of the 

stamp into the pack’s price and pass the cost along the distribution chain to the consumer.”  Id. 

(citing N.Y. Tax Law §§ 471(2), (3)). 

1. Coupon System 

To account for the taxes not paid by tribal members on reservations, the New York 

system provides two options to Indian nations and retailers.2  See id. at 161-62 (citing N.Y. Tax 

Law §§ 471-e & 471(5)(a)).  The first option is referred to as the “coupon system,” which 

provides the “recognized governing body of an Indian . . . tribe” the opportunity to participate an 

Indian tax exemption system.  See id. at 161 (citing N.Y. Tax Law § 471-e(1)(b)).  Under this 

system, the New York Department of Taxation and Finance “provides the tribal government a 

quantity of tax exemption coupons each quarter that corresponds to the tribe’s probable demand.” 

Id. (citing N.Y. Tax Law § 471-e(2)(a)).  The tribe then has the option of using the coupons 

itself or distributing them among private reservation retailers.  Id.  The coupons are exchanged 

with wholesalers without paying the cost of the excise tax, thus allowing tribal members to 

purchase these cigarettes tax free.  Id.  The wholesalers redeem the coupons with the 

Department of Taxation and Finance in order to receive a refund of the prepaid taxes.  Id. (citing 

N.Y. Tax. Law § 471-e(4)).  During the times relevant to the indictment, no Oneida plaintiff, 

including SNI, chose to participate in the coupon system.  Id.

                                                 
2 A third option is that Indian nations may enter into an agreement with New York State 

regarding cigarette taxes which takes precedence over the statutory scheme.  See N.Y. Comp. 
Codes R. & Regs. tit. 20, §74.6(f).  SNI has not done this. 

Case 4:13-cr-00291-BCW   Document 211   Filed 09/24/14   Page 3 of 26



4 
 

2. Prior Approval System 

If an Indian nation chooses not to participate in the coupon system—such as in the case of 

the SNI—then the default second option, the “prior approval system,” controls.  Id. (citing N.Y. 

Tax Law § 471(5)(a)).  Under this system, “wholesalers must obtain the [New York Department 

of Taxation and Finance’s] approval before selling cigarettes tax-free to a tribal government or 

retailer.”  Id. (citing N.Y. Tax Law § 471(5)(b)).  Violation of these statutes and regulations 

result in sanctions, as well as an inability to recoup the prepaid taxes.  Id. 

Under the statute and regulations, the Department of Taxation and Finance determines the 

“manner and form” by which it grants prior approval.  Id. at 161-62 (citing N.Y. Tax Law 

§ 471(5)(b); N.Y. Comp. Codes R. & Regs. tit. 20, § 74.6(d)(3)).  According to the Department: 

a website will display each tribe’s quarterly tax-exempt allotment. The 
Department contemplates that “[u]pon receipt of a purchase request from a . . . 
tribe or reservation cigarette seller,” a wholesaler will sign into the website, check 
the tribe’s available allotment, and request approval to sell all or part of that 
allotment.  Once the request is submitted, “the remaining quantity available [on 
the website] will be reduced.”  The wholesaler then has forty-eight hours from 
the time of prior approval to sell the tax-exempt quantity to the applicable tribe or 
retailer and confirm the sale with the Department.  The Department expedites 
refunds for the confirmed tax-exempt sales.  If the wholesaler does not confirm 
the sale within forty-eight hours, then “the balance of the quantity not reported as 
sold will be added back to the quantity available for Indian tax-exempt sales.”  
The website may be modified by the Department in response to evidence that the 
prior approval system operates to prevent tribal members from receiving an 
adequate supply of tax-free cigarettes for personal and tribal use. 
 

Id. at 162 (citations omitted).  Thus, the prior approval system still allows for wholesalers to 

account for tax-exempt sales to Indian nations. 
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B. Under federal Indian law, cigarette taxes are applicable to sales to non-Indians 
and non-tribal members occurring on Indian reservations. 

 
The reason New York State established a cigarette taxing scheme to account for 

tax-exempt Indian sales is because “[f]ederal law prohibits New York from taxing cigarette sales 

to enrolled tribal members on their own reservations for personal use.”  Id. (citing Moe v. 

Confederated Salish & Kootenai Tribes of Flathead Reservation, 425 U.S. 463, 475-81 (1976)).  

In Moe, the Supreme Court held that Montana’s cigarette sales tax, “as applied to on-reservation 

sales by Indians to Indians” conflicted with federal law.  See 425 U.S. at 480-81.  However, the 

Supreme Court rejected the tribe’s contention that because “(the Indian retailer) has been taxed, 

and . . . has suffered a measurable out-of-pocket loss,” then federal law also prevented the state 

from imposing its cigarette tax on sales by Indians to non-Indians.  Id. at 481-82.  Similar to 

New York’s taxing scheme in this case, Montana’s cigarette tax fell on the retail customer and 

was “precollected [from the retailer] for the purpose of convenience and facility only.”  Id. at 

482.  The Supreme Court determined this collection method was reasonable.  See id. (“Without 

the simple expedient of having the retailer collect the sales tax from non-Indian purchasers, it is 

clear that wholesale violations of the law by the latter class will go virtually unchecked.”); see 

also id. at 482-83 (“The State’s requirement that the Indian tribal seller collect a tax validly 

imposed on non-Indians is a minimal burden designed to avoid the likelihood that in its absence 

non-Indians purchasing from the tribal seller will avoid payment of a concededly lawful tax.”). 

The U.S. Supreme Court has repeatedly upheld this principal.  In Washington v. 

Confederated Tribes of the Coleville Indian Reservation, 447 U.S. 134 (1980), the Court upheld 

Washington State’s requirement that tribal smoke shops affix tax stamps purchased from the 
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state to individual packages of cigarettes prior to their sale to nonmember consumers.  See id. at 

159.  There, the tribes argued that Washington’s taxing scheme infringed on their sovereignty 

and their economic ability to fund social services.  Id. at 154.  Explaining that this was not an 

infringement, the Court noted: 

It is painfully apparent that the value marketed by the smokeshops to persons 
coming from outside is not generated on the reservations by activities in which the 
Tribes have a significant interest.  What the smokeshops offer these customers, 
and what is not available elsewhere, is solely an exemption from state taxation. . . . 
We do not believe that principles of federal Indian law, whether stated in terms of 
pre-emption, tribal self-government, or otherwise, authorize Indian tribes thus to 
market an exemption from state taxation to persons who would normally do their 
business elsewhere. 
 

Id. at 155 (citations omitted).  Further, the Court refused to read into “congressionally 

sanctioned powers of self-government” that tribes had the authority to pre-empted state cigarette 

taxes on nonmembers of the tribe.3  Id. at 156; see also Okla. Tax Comm’n v. Citizen Band 

Potawatomi Indian Tribe of Okla., 498 U.S. 505, 512-13 (1991) (holding Oklahoma could 

require Indian tribes to assist collection of validly imposed cigarette tax on nonmembers of 

tribe); Cal. State Bd. of Equalization v. Chemehuevi Indian Tribe, 474 U.S. 9, 11-12 (1985) 

(holding California could collect excise tax on cigarettes sold by tribal retailers to non-Indian 

purchasers). 

                                                 
3 Parry further suggests that the cigarette excise tax is invalid because it violates the 

“Indian Commerce Clause” [Doc. # 197 at 11].  The Supreme Court addressed this issue in 
Colville, holding “[i]t can no longer be seriously argued that the Indian Commerce Clause, of its 
own force, automatically bars all state taxation of matters significantly touching the political and 
economic interests of the Tribes.”  447 U.S. at 157 (citing Moe, 425 U.S. at 481 n.17).  Like 
Washington’s statute, the New York statute is applied in a nondiscriminatory manner to all 
transactions within the State. 
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In Department of Taxation and Finance of New York v. Milhelm Attea & Bros., Inc., 

512 U.S. 61 (1994), the Supreme Court addressed New York State’s authority regulate cigarette 

sales to non-Indians occurring on tribal lands.  There, the Court upheld New York’s requirement 

that wholesalers sell untaxed cigarettes only to Indian purchasers who held valid exemption 

certificates.  Id. at 76.  The Court explained that even under the previous New York taxing 

scheme, the state required the precollection of excise taxes for nonmembers on cigarettes sold to 

Indian retailers.  Id.  The U.S. Supreme Court expressly rejected the contention that the 

precollection system “impose[d] a sales tax on Indian retailers.”  Id. (“Again assuming that the 

‘probable demand’ calculations leave ample room for legitimately tax-exempt sales, the 

precollection regime will not require prepayment of any tax to which New York is not 

entitled.”).4 

B. The Court of Appeals for the Second Circuit upheld New York’s Taxing 
Scheme in Oneida Nation of New York v. Cuomo, 645 F.3d 154 (2d Cir. 2011) 

 
In 2011, following this well-established Supreme Court precedent, the U.S. Court of 

Appeals for the Second Circuit in Oneida Nation of New York v. Cuomo, 645 F.3d 154 (2d Cir. 

2011), upheld the 2010 amended version of N.Y. Tax Law § 471 and its precollection system as 

                                                 
4 SNI apparently filed an amicus brief in Milhelm asserting the same treaties cited by 

Parry in this case prevented New York from “tax[ing] any transaction occurring on Seneca tribal 
lands.”  Milhelm, 512 U.S. at 77 n.11.  The United States filed an amicus brief in opposition, 
but the Supreme Court declined to address the issue as it was not raised below.  Id. 
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applied to New York Indian nations.5  In that appeal, several of the Oneida plaintiffs contended 

that the state’s precollection system imposed an impermissible direct tax on tribal retailers.  See 

645 F.3d at 163.  Further, the Indian-nation plaintiffs, including SNI, argued that New York’s 

cigarette excise tax law infringed with their right of self-government, was unduly burdensome to 

tribal retailers, and failed to provide tribal members access to tax-free cigarettes.  Id.  The 

Second Circuit recognized that New York was prohibited from taxing cigarette sales to tribal 

members on their own reservations for personal use.  Id. at 158 (citing Moe, 425 U.S. at 

475-81).  “New York may, however, tax ‘[o]n-reservation cigarette sales to persons other than 

reservation Indians.’”  Id. (quoting Milhelm, 512 U.S. at 64). 

The Second Circuit noted that when it comes to cigarette sales to non-Indians, the 

revenue tribes and Indian retailers receive comes from marketing and passing along the Indian 

tax-exemption, “not from value ‘generated on the reservations by activities in which the [t]ribes 

have a significant interest.’”  Id. at 165 (quoting Colville, 447 U.S. at 155).  In other words, the 

Indian cigarette retailers want to pass along their tax-exempt status to their non-Indian customers, 

who by federal law do not normally enjoy those privileges.  See id. (explaining “non-Indian 

purchasers are consistently willing and able to evade state cigarette taxes by purchasing their 

cigarettes from reservation retailers”).  However, as the Second Circuit recognized, “the 

Supreme Court has stated that ‘principles, whether stated in terms of pre-emption, tribal 

                                                 
 

5 The Oneida case stems from three New York district court cases that were consolidated on 
appeal. Id. at 157-58.  In each of those cases, the Indian-nation plaintiffs sought to enjoin the state from 
enforcing its cigarette excise tax scheme on tribal land.  Id. Thus, the Oneida case is a determination 
regarding whether the Indian-nation plaintiffs demonstrated a likelihood of success on the merits of their 
various claims.  Id. at 158. The Second Circuit held that none of the plaintiffs met this burden.  Id. 
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self-government, or otherwise, [do not] authorize Indian tribes . . . to market an exemption from 

state taxation to persons who would normally do business elsewhere.’”  Id. (quoting Colville, 

447 U.S. at 155); see also Milhelm, 512 U.S. at 73 (“States have a valid interest in ensuring 

compliance with lawful taxes that might easily be evaded through purchases of tax-exempt 

cigarettes on reservations; that interest outweighs tribes- modest interest in offering a tax 

exemption to customers who would ordinarily shop elsewhere.”). 

Further, the Second Circuit rejected the tribes’ claim the precollection system was an 

impermissible direct tax on Indian retailers.  See Oneida, 645 F.3d at 168.  The Court explained 

that “the express language of New York’s tax law places the legal incidence on the consumer, not 

the wholesaler or retailer”  Id. (citing N.Y. Tax Law § 471(2) (“It is intended that the ultimate 

incidence of and liability for the tax shall be upon the consumer.”)).  Additionally, the statute 

mandates that wholesalers and retailers pass on the tax to the non-Indian consumer.  Id. (citing 

N.Y. Tax Law §§ 471(2), (3)).  “The Supreme Court has ‘suggested that such “dispositive 

language” from the state legislature is determinative of who bears the legal incidence of a state 

excise tax.’”  Id. (quoting Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95, 102 

(2005)).  Because the New York statutes specifically exempt cigarettes sold to tribal members 

on tribal lands for their personal use, “the legal incidence of New York’s tax falls on non-Indian 

consumers [and] . . . the tax is not categorically barred.”6  Id. 

                                                 
6 Oneida goes on to address challenges to the New York taxing statute regarding undue 

burden on the tribes.  That discussion is not particularly relevant to Parry’s arguments in this 
case, except to say that the Second Circuit rejected those claims as well.  Oneida, 645 F.3d at 
169-175. 
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C. SNI Retailers Are Required to Pass Along the Cigarette Excise Tax to 
Non-Tribal Member Customers 

 
Turning to Parry’s arguments, he asserts that New York Tax Law § 471 does not apply to 

him for the following reasons: 

(1) It conflicts with New York Indian Law § 6 [Doc. # 197 at 7]. 

(2) It conflicts with New York Indian Law § 71 [Doc. # 197 at 10]. 

(3) The SNI reservations are not part of New York State (implying they are not subject to 

New York law) [Doc. # 197 at 7, 13-15]. 

(4) The Buffalo Creek Treaty of 1842 (specifically Article 9) between SNI, New York and 

the United States, specifically prohibits the taxes [Doc. # 197 at 15 n.12]. 

(5) The Contraband Cigarette Trafficking Act does not apply to SNI [Doc. # 197 at 16-20]. 

1. New York’s cigarette excise tax is not a tax on any Indian. 

Most of Parry’s arguments boil down to his claim that New York cannot tax Indian 

property.  However, as noted, New York’s cigarette excise tax is expressly not a tax on any 

Indian or Indian property; it is a tax paid by non-Indian purchasers of cigarettes.  See New York 

Tax Law §§ 471(2)-(3).  New York is not requiring Parry himself to pay any taxes on those 

cigarettes, only that he obtains cigarettes from a wholesaler7 who precollects the tax applicable to 

the non-Indian cigarette purchasers from his smokeshop.  See Oneida, 645 F.3d at 158 (citing 

Moe, 425 U.S. at 475-81).  To the extent that Parry argues that he, as an Indian, is being 

unlawfully taxed, those claims are without merit.  See id. at 168. 

                                                 
7 Parry is not a New York licensed cigarette wholesaler or stamping agent and is thus in 

violation of New York and federal law.  See Oneida, 645 F.3d at 158 (citing N.Y. Tax Law 
§ 471; N.Y. Comp. Codes R. & Regs. tit. 20, § 74.3(a)(1)(iii)). 
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2. New York may impose its cigarette excise tax on non-Indians 
purchasing cigarettes on Indian reservations. 
 

Moreover, Parry appears to claim that New York is without authority to tax even 

non-Indians when they are making cigarette purchases on Seneca territory.  As noted above, 

though, this position has been roundly rejected by the Oneida opinion, as well as multiple 

Supreme Court cases, and Parry cites no legitimate authority to the contrary.  In addition to the 

cases and statutes already cited, in Snyder v. Wetzler, 603 N.Y.S.2d 910 (N.Y. App. Div. 1993), a 

New York State appellate court specifically held that New York could impose a cigarette excise 

tax on cigarettes sold to non-Indians by Seneca retailers.  See id. at 915 (“In sum, we hold that 

‘States may validly impose a nondiscriminatory tax on the non-Indian customers of Indian 

retailers doing business on reservations, however, even if the tax seriously disadvantages or 

eliminates the Indian retailers business with non-Indians * * *.’” (citations omitted)).  In 

reaching its conclusion, the New York appellate court noted that “[t]his issue is not one of first 

impression in either the courts of this State or the United States Supreme Court.”8  Id. at 914; 

see also City of New York v. Wolfpack Tobacco, 2013 WL 5312542, at *5 (S.D.N.Y. 2013) (“The 

law is clear, however, that while a state may not ‘tax cigarettes sold to tribal members for their 

own consumption,’ it may tax ‘sales to persons other than reservation Indians.’”). 

                                                 
8 Parry attempts to limit Snyder by claiming that the state tax statute challenge did not 

address a violation of New York law.  See Doc. # 197 at 9 n.5.  It is unclear how that distinction 
matters in Parry’s case because the court in Snyder as a matter of statutory interpretation 
determined that the New York taxing statute applied over the arguments that it violated New 
York’s Indian law statutes as well as treaties.  See Snyder, 603 N.Y.S.2d at 912-14.  Given that 
Snyder necessarily decided the meaning of the state cigarette taxing statutes and their 
relationships to Indian treaties, any argument now that those statutes are challenged as in 
violation of New York State law is circular. 
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Further, in New York State Dep’t of Taxation & Finance v. Bramhall, 667 N.Y.S.2d 141 

(N.Y. App. Div. 1997), a New York appellate court determined that “the sovereign rights of the 

Seneca Nation do not prohibit application of the State’s tax laws to sales on the Seneca Nation’s 

reservations to non-Indians.”  Id. at 148.  In that case, Seneca businesses argued that New York 

“cannot tax transactions occurring on the reservations of the Seneca Nation because the Nation 

was, having never been conquered by the United States, is sovereign and beyond the reach of 

state law.”  Id. at 147.  Rejecting that argument as meritless, the court held that “[s]tate taxation 

of sales of cigarettes and other products to non-Indians on reservations and other taxes directed 

toward the activity of non-Indians on reservations have been sustained not withstanding Indian 

claims of sovereignty.”  Id. at 148. (citing Milhelm, 512 U.S. 61; Cotton Petroleum Corp. v. 

New Mexico, 490 U.S. 163 (1989) (New Mexico could tax non-Indian oil and gas producer on oil 

and gas produced on reservation); Colville, 447 U.S. 134; Moe, 425 U.S. 463).  The appellate 

court also rejected the Seneca businesses’ contention that “because the Seneca Nation is a 

sovereign nation and its reservations are not part of New York State, the seized motor fuel was 

not destined for use, distribution, storage or sale ‘within the state’.”  Id. at 86 (citing In re 1750 

Cases of Liquor, 648 N.Y.S.2d 390 (N.Y. App. Div. 1996)). 

The vast weight of authority supports that the people living on Seneca lands are subject to 

New York State law over a vast area of subjects, particularly the collection of excise taxes on 

purchases by non-Indians.  For example, 25 U.S.C. § 233 provides New York courts with 

jurisdiction over civil actions and proceedings between Indians.  See also N.Y. Indian Law § 5 

(“Any action or special proceeding between Indians or between one or more Indians and any 

other person or persons may be prosecuted and enforced in any court of the state to the same 
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extent as provided by law for other actions and special proceedings.”); Seneca v. Seneca, 

741 N.Y.S.2d 375, 377-78 (N.Y. App. Div. 2002) (breach of contract suit between two Seneca 

Indian parties involving gas station and convenience store on Cattaraugus Reservation).  Under 

25 U.S.C. § 232, “[t]he State of New York shall have jurisdiction over offenses committed by or 

against Indians on Indian reservations within the State of New York to the same extent as the 

courts of the State have jurisdiction over offenses committed elsewhere within the State as 

defined by the laws of the State . . . .”  New York law explains that “[t]he term ‘Indian nation or 

tribe’ means one of the following New York state Indian nations or tribes: . . . Seneca Nation of 

Indians . . . .”  N.Y. Indian Law § 2; see also People v. Edwards, 432 N.Y.S.2d 567, 568 (N.Y. 

App. Div. 1980) (“While it was long recognized in New York that the Federal Government had 

exclusive jurisdiction to try Indians for crimes committed on Indian reservation lands, the power 

to assert jurisdiction in such cases was granted to New York in 1948 by the enactment of section 

232 of title 25 of the United States Code.” (citations omitted)).  Even the official Seneca Nation 

of Indians website recognizes that Seneca Nation members are United States citizens “and are 

also citizens of the state in which they reside.”  See FAQ, https://www.sni.org/faq (last visited 

September 11, 2014); see also U.S. Const. amend. XIV, § 1; 8 U.S.C. § 1401(b) (designating any 

person born in United States to member of Indian tribe as United States citizen); Goodluck v. 

Apache County, 417 F. Supp. 13, 16 (D. Ariz. 1976). 

As a result, undoubtedly New York State has the authority to impose a cigarette excise 

tax on non-Indians purchasing cigarettes on Seneca reservations.  Parry provides no contrary 

support, except to misread New York Indian law and the Seneca’s treaties regarding real property 

taxes. 

Case 4:13-cr-00291-BCW   Document 211   Filed 09/24/14   Page 13 of 26



14 
 

3. New York Indian Law § 6 and the treaties cited by Parry pertain only to real 
property taxes, not cigarette excise taxes 
 

Ultimately, Parry’s arguments rest on his claim that New York State cannot impose a tax 

on anyone for anything while those people are on a Seneca Indian reservation.  As noted above, 

this is not true.  Moreover, even the statutes and treaties Parry cites do not support his position.  

For example, his citations to New York Indian Law § 71 and Session Laws of 1881, Chapter 188 

[Doc. # 197 at 10-11], are inapplicable because they specifically reference “the taxation of any 

Indian or the property of any Indian, not a citizen of the United States.”  As discussed supra, the 

New York cigarette excise tax is (1) not a property tax, and (2) expressly not a tax on any Indian, 

only non-Indians.  Also, Seneca tribal members are United States citizens.  

As to Parry’s other arguments—such that N.Y. Indian Law § 6 prohibits the cigarette 

excise tax, that the Buffalo Creek Treaty of 1842 further prevents New York from taxing 

cigarettes on Seneca reservations, and that other treaties allow the Seneca to enjoy their lands 

without interference from New York—his interpretations have been rejected by several other 

courts, as well as a plain reading of those texts.  Specifically, N.Y. Indian Law § 6, entitled 

“Exemption of reservation lands from taxation,” states: “No taxes shall be assessed, for any 

purpose whatever, upon any Indian reservation in this state, so long as the land of such 

reservation shall remain the property of the nation, tribe or band occupying the same.”  While 

Parry chooses to focus on the phrase “for any purpose,” he ignores that the statute’s plain 

language—particularly the words “assessed” and “upon”—is in reference to Indian real property 

taxes.  See Merriam-Webster.com (last accessed Sept. 24, 2014) (defining “assess” to mean “to 

impose (as a tax) according to an established rate” and defining “upon” to mean “on”).  The 
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second clause, “so long as the land of such reservation shall remain the property of the nation,” 

supports that the phrase “assessed . . . upon any Indian reservation” is a reference to the 

reservation land itself, not a prohibition against all taxation. 

Caselaw also demonstrates that both N.Y. Indian Law § 6, as well as the 1842 Buffalo 

Creek Treaty, apply to Indian real property, not cigarette excise taxes.  In Snyder v. Wetzler, a 

Seneca tribal member operating a reservation business argued that New York cigarette and fuel 

taxes could not be assessed on Indian lands against non-Indian customers.  See 603 N.Y.S. 2d at 

912.  There, the Seneca Indian plaintiff cited the 1842 Buffalo Creek treaty (specifically Article 

9), as well as N.Y. Indian Law § 6 as evidence that New York could not impose these taxes.  Id. 

at 912-13.  The New York appellate court rejected this claim.  See id.  “We find that the [1842 

Buffalo Creek] Treaty clearly refers only to taxes levied upon real property or land.”  Id. at 912 

(citing history of treaties outlined in The New York Indians, 72 U.S. 761, 771 (1866)).  

Similarly, the New York appellate court held that N.Y. Indian Law § 6 “by its title and from the 

foregoing history, obviously relates solely to the exemption of reservation lands from taxation.”  

Id. at 913. 

In New York State Department of Taxation and Finance v. Bramhall, 667 N.Y.S. 2d 141, 

several Seneca Indian retailers challenged the state’s seizure of motor fuel where the state excise 

and sales tax had not been paid.  Id. at 143.  The court wrote: 

The 1784, 1789 and 1794 Treaties (7 US Stat. 15, 33, 34) do not confer any 
immunity from taxation, and the 1842 Treaty (7 U.S. Stat. 586), although it 
prohibits the State from taxing reservation land, does not bar the imposition of 
excise and sales taxes on cigarettes and motor fuel sold to non-Indians on the 
Seneca Nation’s reservations (see, Snyder v. Wetzler, supra, 193 A.D.2d, at 331, 
603 N.Y.S. 2d 910). Indian Law § 6 and 25 U.S.C. § 233 similarly bar only the 
imposition of a tax on reservation land. 
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Id. at 147-48.  The Second Circuit, in an unpublished opinion, concurred that the 1842 Buffalo 

Creek Treaty and N.Y. Indian Law § 6 “clearly prohibit only the taxation of real property, not 

chattels like cigarettes.”  United States v. Kaid, 241 Fed. App’x 747, 750 (2d Cir. 2007) (citing 

Snyder v. Wetzler, 603 N.Y.S.2d at 912-13); see also Wolfpack Tobacco, 2013 WL 5312542, at 

*5 n.6 (holding N.Y. Indian Law § 6 “applies only to taxes on real estate”). 

Parry’s arguments regarding the 1842 Treaty and N.Y. Indian Law § 6 are not novel and 

have been consistently rejected by the courts.  Thus, the Seneca reservations are subject to 

controlling Supreme Court precedents holding that a state may impose a cigarette excise tax on 

non-Indians purchasing cigarettes on Indian reservations.  Further, the Second Circuit’s Oneida 

decision controls, upholding the specific taxing scheme—including the prior approval 

system—against the Seneca Nation of Indians, who were a party to that litigation.9 

2. The CCTA applies on Indian reservations. 

Finally, Parry maintains that the CCTA does not apply to the Seneca Nation because its 

legislative history suggests it does not, as well as that imposing the CCTA on SNI would violate 

its sovereign treaty rights [Doc. # 197 at 17].  However, as Parry admits, this argument is 

foreclosed because New York can require non-Indians to pay an excise tax on cigarettes 

                                                 
9 Interestingly, in the original district court case, SNI stated these same treaty rights precluded 

New York from taxing non-Indians on their tribal territories, but declined to assert those rights in the 
litigation because “[e]ven under the terms of the Supreme Court decisions, New York in its most 
recent legislation and regulations has far exceeded the constraints placed by the Court on the 
authority of the states to tax such transactions.”  Complaint of Seneca Nation of Indians at 2-3, 
Seneca Nation of Indians v. Paterson, No. 10-CV-687A, 2010 WL 4027796 (W.D.N.Y. 2010), 
consolidated on appeal in Oneida, 645 F.3d 154.  The District Court for the Western District of 
New York and the Second Circuit disagreed.  See Oneida, 645 F.3d at 175-76; Seneca Nation, 2010 
WL 4027796, at *17 (“[T]he Court finds that the Nations’ right of tribal sovereignty is not 
unconstitutionally burdened by implementation of the tax law amendments.”). 
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purchased from Indian retailers [Doc. # 197 at 18].  In fact, the very authority Parry cites in his 

brief holds that the CCTA applies to Indians and transactions occurring on Indian reservations.  

See United States v. Baker, 63 F.3d 1478, 1484-86 (9th Cir. 1995) (“[T]he defendants argue 

Congress did not intend the provisions of the [CCTA] to apply to Indians.  We reject this 

argument.”); see also Grey Poplars Inc. v. 1,371,100 Assorted Brands of Cigarettes, 282 F.3d 

1175, 1177 (9th Cir. 2002) (“[T]he CCTA is a federal statute of general applicability and it 

applies equally to Indians, even on the reservation, as it does to others.”); Reich v. Mashantucket 

Sand & Gravel, 95 F.3d 174, 182 (2d Cir. 1996) (adopting Ninth Circuit’s method of analysis as 

to “whether a statute, silent as to Indians, applies to tribes”).  Specific to the Seneca Nation and 

to Parry, the U.S. District Court for the Western District of New York has also held that the 

CCTA applies to Indian retailers on Seneca Indian reservations.  See United States v. 1,920,000 

Cigarettes, No. 02-CV-437A, 2003 WL 21730528, at *1 n.3, *4 (W.D.N.Y. Mar. 31, 2003) 

(rejecting claim that CCTA does not apply to Indians and citing with approval Ninth Circuit’s 

Baker opinion). 

For these reasons, Parry’s claim that the CCTA does not apply to him as a Seneca Indian 

is meritless and his motion to dismiss based on lack of jurisdiction should be denied. 

II. SUFFICENCY ARGUMENT 

1. Counts 2, 5, 6 and 8—Substantive CCTA charges 

Next, Parry asserts that the motion should be dismissed because the indictment is 

insufficient [Doc. #197 at 19].  Essentially, Parry has filed a motion for summary judgment 

based upon sufficiency of the evidence, which is not applicable in criminal cases.  See United 

States v. Brown, 481 F.2d 1035, 1041 (8th Cir. 1973) (“There is no authority under Rule 12, 
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however, to dismiss on the basis of a sufficiency-of-the-evidence defense which raises factual 

questions embraced in the general issue.”).  Therefore, this Court should deny Parry’s motion to 

dismiss based upon sufficiency.  Further, his first claim—regarding Counts 2, 5, 6, and 8 

[Doc. #197 at 20-24]—is that because New York could not impose its excise tax on Parry’s 

cigarette sales, there was no violation.  See Doc. #197 at 20, ¶ 60.  As discussed supra, that 

assertion is without merit, and his motion to dismiss should be denied. 

Still, Parry attempts to couch his sufficiency of the evidence claim as a challenge to the 

Indictment’s language, such as claiming the indictment fails to allege “that Mr. Parry possessed 

knowledge of the alleged contraband cigarettes.”10  See Doc. #197 at 21, ¶ 63.  If his argument 

is that Parry—because he is Indian—did not know that taxes were owed on the cigarettes, then 

the Indictment fairly alleges that these transactions occurred after the Second Circuit’s Oneida 

decision (involving SNI) was issued.  See Doc. # 1 at 11, ¶ 16; see also United States v. 

Mahoney-Meyer, 294 Fed. App’x 267, 270 (9th Cir. 2008) (holding Ninth Circuit’s Baker case 

“put defendants on notice that the CCTA applies to Indians” and also “that dealers’ ‘knowledge 

of cigarette taxing requirements can be presumed’”). 

Moreover, Counts 2, 5, 6, and 8 are substantive counts that track the CCTA’s statutory 

language contained in 18 U.S.C. § 2342(a).  See United States v. Tebeau, 713 F.3d 955, 962 (8th 

Cir. 2013) (“An indictment which ‘tracks the statutory language’ is ordinarily sufficient.” (citing 

United States v. Sewell, 513 F.3d 820, 821 (8th Cir. 2008))).  Because, in this case, the 

                                                 
10 Parry cites United States v. Nguyen, 758 F.3d 1024 (8th Cir. 2014), in support that the 

indictment fails to allege he knew the cigarettes were contraband.  That case is inapplicable to 
his motion to dismiss because it involves sufficiency of the evidence supporting a trial jury’s 
verdict, not a determination of the indictment’s sufficiency under Rule 12.  See id. at 1025-26 
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indictment follows the statutory language and contains the elements of the offense, it fairly 

informed Parry of the charges against him.  See Sewell, 513 F.3d at 821.  Given how the 

indictment recites the statute verbatim, it is unclear how Parry could maintain that the charging 

document does not contain every element of the offense. 

Also, Parry simply misstates the Indictment’s charges in his motion to dismiss.  For 

example, as to Counts 2 and 5, he claims “[n]owhere is it alleged that Mr. Parry was the driver of 

the vehicle transporting the cigarettes or that he had personal knowledge of what was in the 

vehicle transporting the cigarettes.”  See Doc. # 197 at 22, ¶ 68.  The government is not 

required to allege such specific information in an indictment; however, the Indictment does 

allege that, in Counts 2 and 5, Parry was among the drivers involved [Doc. # 1 at 37, 39].  The 

Indictment alleges Parry did these acts knowingly, and that is sufficient. 

For the same reasons, Counts 5 and 8 against Parry are sufficient.  In Count 5, not only 

does the charge follow the statutory language, but Parry is charged with aiding and abetting his 

employee, Salvatore Tornabene, with transporting the contraband cigarettes.  “To establish 

aiding and abetting liability under 18 U.S.C. § 2, the government must prove that the defendant 

had a ‘purposeful attitude,” defined as affirmative participation which at least encourages the 

perpetrator.”  United States v. Ivey, 915 F.2d 380, 384 (8th Cir. 1990).  Count 5 is sufficient to 

put Parry on notice of the charges, and the government is not required to outline in the indictment 

how Parry aided and abetted his employee.  See United States v. Garrison, 527 F.2d 998, 999 

(8th Cir. 1975) (“Further, it is not necessary that the indictment state how and in what manner the 
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defendant aided and abetted another in the commission of an offense against the United 

States.”).11 

In Count 8, the Indictment again follows the statutory language, and alleges Parry was 

one of the drivers involved [Doc. # 1 at 40].  Parry is incorrect that “the requisite element of 

state tax liability is not present” [Doc. # 197 at 24, ¶ 80] because under the statutory langue of 

18 U.S.C. § 2342, it is unnecessary to allege state tax liability, only that the cigarettes were 

“contraband.”  See also 18 U.S.C. § 2341(2) (defining contraband cigarettes to mean “a quantity 

in excess of 10,000 cigarettes, which bear no evidence of the payment of applicable State or local 

cigarette taxes in the State or locality where such cigarettes are found, if the State or local 

government requires a stamp . . .”); N.Y. Tax Law § 471(5)(b) (requiring even tax-exempt 

cigarettes to bear a New York tax stamp). 

2. Counts 21, 22, 37 and 38—Wire Fraud charges 

The Indictment charges several wire fraud counts using a chart [Doc. # 1 at 43-44].  The 

introductory paragraph applicable to all the parts incorporates the allegations in Count One, and 

states: 

                                                 
11 Parry also argues that the indictment is insufficient because Counts 5 and 8 do not allege 

that the cigarettes entered into New York’s stream of commerce, which is the mechanism for 
imposing the excise tax [Doc. # 197 at 23, 24].  Again, that is a sufficiency argument inappropriate 
for a Rule 12 motion to dismiss.  Further, as discussed supra, Parry is neither a wholesaler nor a 
stamping agent, making his possession of the unstamped cigarettes (which must be stamped for sale 
on Indian reservations, regardless of whether they are taxed nor not) contraband and illegal. 
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On or about the dates set forth below, and the Western District of 
Missouri, the defendants named below, did knowingly, intentionally, and 
unlawfully devise, execute and attempt to execute a scheme and artifice to defraud 
the State of New York, and to obtain money by means of false and fraudulent 
pretenses, representations, or promises, did transmit or cause to be transmitted in 
interstate or foreign commerce cigarette orders and other communications, by 
means of [] a wire communication, certain signs, signals, pictures or sounds, for 
the purpose of executing a scheme or artifice. 
 

[Doc. # 1 at 43].  Count One spans approximately 25 pages, and includes “background and 

general allegations” describing Parry’s role in the offenses [Doc. # 1 at 10-14], the manner and 

means by which Parry and his co-conspirators engaged in their illegal activity [Doc. # 1 at 

14-16], and some of the overt acts committed by Parry and his co-conspirators [Doc. # 1 at 

16-37].  The elements of wire fraud under 18 U.S.C. § 1343 are: “(1) intent to defraud, 

(2) participation in a scheme to defraud, and (3) the use of a wire in furtherance of the 

fraudulent scheme.”  United States v. Rice, 699 F.3d 1043, 1047 (8th Cir. 2012).  The 

Indictment’s language substantially tracks 18 U.S.C. § 1343. 

Again, Parry complains that the Indictment fails “to plead any knowledge on behalf of 

common carrier Wolf’s Run Transport.”  [Doc. # 197 at 25, ¶ 88].  But, as noted, the indictment 

alleges that the Oneida decision (of which SNI was a party) upheld New York’s cigarette taxing 

scheme [Doc. # 1 at 13], that afterward Parry had the intent to defraud the State of New York of 

its taxes [Doc. # 1 at 43], including that Parry transported and caused to be transported 

unstamped cigarettes into New York State without prior approval by the state [Doc. # 11 at 14], 

that Parry would sell those unstamped, untaxed cigarettes at his Wolf’s Run store in New York 

[Doc. # 1 at 14], that Parry would also sell those contraband cigarettes to other smoke shops on 

New York reservations [Doc. # 1 at 14-15], that Parry would wire transfer money across state 
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lines to prepay for those cigarettes [Doc. # 1 at 15], that Parry knew he was purchasing 

unstamped cigarettes with the intent that the New York excise tax would not be pre-collected 

[Doc. # 1 at 15], and that he did so because depriving the state of its tax revenue allowed him a 

competitive advantage by selling cigarettes at a considerable discount [Doc. # 1 at 15].  The 

Indictment lists the dates of the electronic mails, who they were from, and where they went 

[Doc. # 1 at 43-44]. 

The Indictment provides much more information than is required about Parry’s 

involvement in wire fraud.  Parry completely ignores the allegations contained in the indictment, 

and instead focuses on arguing the government cannot prove the elements.  But, that is a 

question of a sufficiency left to the jury, not a Rule 12 motion to dismiss.  Moreover, to the 

extent he contends that there was no scheme or artifice to defraud because New York could not 

tax cigarette transactions on Indian reservations, that position is without merit, supra.12 

III. OUTRAGEOUS CONDUCT ARGUMENT 

Lastly, Parry argues that the indictment should be dismissed based on “outrageous 

government conduct.”  Like the rest of his motion, this claim essentially rests on his repeated, 

but completely unfounded, assertion that as a Seneca Indian, he is immune from the laws of New 

York [Doc. # 197 at 29].  But, Parry’s “sovereignty” claim is without support or merit, making 

his allegations of outrageous government conduct baseless. 

                                                 
12 Parry also moves to dismiss the conspiracy count (Count 1) because he believes all of 

the substantive counts are invalid.  For the reasons discussed supra his motion should be denied. 
Additionally, “[c]onspiracy and a substantive act taken as part of that conspiracy can be separate 
crimes.” United States v. Evans, 272 F.3d 1069, 1088 (8th Cir. 2001). 
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The Eighth Circuit explains that “[t]he defense of outrageous government conduct is 

similar to, although different from, the defense of entrapment.”  United States v. Williams, 720 

F.3d 674, 685 (8th Cir. 2013).  “[T]he level of outrageousness needed to prove a due process 

violation is quite high, and the government’s conduct must shock the conscience of the court.”  

Id. (citing United States v. King, 351 F.3d 859, 867 (8th Cir. 2003); United States v. Bugh, 701 

F.3d 888, 894 (8th Cir. 2012)); see also United States v. Boone, 437 F.3d 829, 942 (8th Cir. 

2006) (“[T]he rule that outrageous government conduct can foreclose criminal charges has been 

applied by our court almost exclusively to situations involving entrapment, where law 

enforcement officers have sought to create crimes in order to lure a defendant into illegal activity 

that ‘she was not otherwise ready and willing to commit.’”).  The facts of this case do “not fall 

within that narrow band of ‘the most intolerable government conduct’ for which the defense is 

reserved.”  United States v. Pardue, 983 F.2d 843, 848 (8th Cir. 1993).  Parry has the extremely 

high burden of proof.  See United States v. Cromitie, 727 F.3d 194, 221 (2d Cir. 2013); cf. 

Boone, 437 F.3d at 942. 

Essentially, Parry again asserts a sufficiency defense, claiming he never actually broke the 

law.  Still, the allegations are that he possessed and transported (and caused to be possessed and 

transported) contraband cigarettes which did not bear the New York tax stamp—as required of 

all cigarettes lawfully sold on Indian reservations, regardless of whether they are tax-exempt 

cigarettes.  Further, Parry is neither a wholesaler nor a stamping agent, so he is prohibited from 

possessing unstamped cigarettes.  Finally, it is clear Parry intends to claim that he falls within 

the common carrier exception to 18 U.S.C. § 2341(3)(B), and while he may potentially raise that 

as a defense at trial, the allegations are that he was selling the cigarettes himself as well as 
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transporting to others on the reservation knowing they had not been purchased from legitimate 

wholesalers. 

Contrary to Parry’s allegations, this case does not involve the ATF undercover agents 

going out of their way to target Parry and lure him into a cigarette trafficking scheme he would 

not have otherwise engaged in.  As the indictment alleges, well before the Oneida decision was 

issued, Salvatore Tornabene informed the ATF undercover agent on April 15, 2011 that his boss, 

Parry, had already “done nine or ten” other cigarette deals with Reza Tadaiyon, another 

coconspirator [Doc. # 1 at 17].  And yet, the indictment only charges those post-Oneida 

transactions that the defendants engaged in, when everyone was on notice that New York law 

applied and would have had an opportunity to withdraw from the conspiracy.  Additional 

evidence shows that Parry was not entrapped because even after the civil forfeiture complaint 

was filed in this investigation, see United States v. $599,206.22, No. 12-745 (W.D. Mo. filed 

June 20, 2012),13 but before the main indictment was returned, Parry himself, on July 26, 2012, 

initiated contact with the same ATF undercover to purchase additional unstamped cigarettes, 

which he then ultimately arranged to have delivered to his business on September 26, 2012.  See 

United States v. Parry, No. 12-00307 (W.D. Mo. filed Oct. 9, 2012) (Indictment at 3, 6).  Thus, 

Parry was informed of the ATF investigation into his conduct, and he still actively sought to 

continue purchasing contraband cigarettes.  See, e.g., United States v. Paktipatt, 168 F.3d 503, 

1999 WL 90561, at * (9th Cir. 1999) (table decision) (rejecting outrageous government conduct 

in undercover operation where “government merely infiltrates a criminal organization, 

                                                 
13 Notice of the civil complaint, which outlines the CCTA conspiracy at length, was provided to both 

Wolf’s Run [Case No. 12-745 Doc. # 27] and William Parry [Case No. 12-745 Doc. # 26] on July 3, 2012. 
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approaches persons already engaged in or anticipating a criminal activity, or provides valuable 

and necessary items to the conspiracy”).  By continuing to engage in this conduct even after 

being aware of its illegality and the ATF investigation, Parry showed his readiness and 

willingness to commit contraband cigarette trafficking at all costs. 

Parry fails to meet his extremely high burden.  Instead, as demonstrated by the entirety of 

his motion to dismiss, it appears Parry’s true complaint is that he intended to flaunt the law and is 

now shocked that he is held accountable for it.  He hides behind Indian sovereignty, but is upset 

when that sovereignty cannot shield him from criminal activities.  Parry was not tricked, cajoled 

or coerced into joining this contraband cigarette trafficking conspiracy; he willingly engaged in it 

because he believed himself to be above the law.  For him to now claim that he is the victim of 

outrageous government conduct is ludicrous.  His motion to dismiss should be denied. 
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IV. CONCLUSION 

For the above reasons, Defendant William F. Parry’s Motion to Dismiss [Doc. # 197] 

should be denied. 
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