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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
____________________________________ 

      ) 

RAMONA TWO SHIELDS   ) 

and MARY LOUISE DEFENDER  ) 

WILSON individually, and on behalf  )  

of all others similarly situated,  ) 

) 

   Plaintiffs,  ) No.  1:13-cv-00090-LB 

      ) 

  v.    ) Hon. Lawrence J. Block 

      ) 

UNITED STATES,     )  

      ) 

   Defendant.  ) 

      ) 

 

PLAINTIFFS’ SUR-REPLY TO THE GOVERNMENT’S  

REQUEST FOR JUDICIAL NOTICE 

 

 Plaintiffs respectfully request that the Court strike the Government’s newest after-the-fact 

evidence, as well as the new argument it makes in the second full paragraph on page 4 of its 

Reply in Support of its Request for Judicial Notice [Dkt. 19].  They also respectfully request that 

the Court set a hearing to address the Government’s fully briefed motion for summary judgment 

[Dkt. 11] and Plaintiffs’ fully briefed motion for RCFC 56(d) discovery [Dkt. 15].  

     The Government clearly needs some boundaries.  Although briefing on its summary 

judgment motion ended more than a month ago, Dkt. 14, the Government continues to 

improperly introduce new extrinsic evidence and new arguments in support of that motion.  For 

example, for the first time ever, in its Reply to its Request for Judicial Notice it now cites two 

new documents in support of its argument “that Fort Berthold oil leasing was open and notorious 

at the time the District Court approved the Cobell Settlement Agreement.”  Dkt. 19 at 3.  It also 

argues for the first time that Plaintiffs’ Two Shields claims were somehow released because, 

since the Williams Companies’ sale occurred after the September 30, 2009 release date, they 
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could have been asserted before the April 20, 2011 opt-out date.  Dkt. 19 at 3.  This is wrong.   

 First, the Court cannot allow the Government to continue to flout the rules.  As the 

moving party, the Government had the initial burden to introduce in its opening brief the 

evidence it wanted to use to prove its affirmative waiver and release defense.  Heger v. United 

States, 103 Fed. Cl. 261, 267 (Fed. Cl. 2012) (explaining that when a party bears the ultimate 

burden of proof on an issue, it “must affirmatively produce evidence demonstrating that ‘there is 

no genuine dispute as to any material fact’” (quoting RCFC 56(a))).  It cannot avoid that duty by 

continuing to put in evidence and argument more than three months later (and well after briefing 

is over) simply by calling it a request for judicial notice.  E.g., Dkt. 18 at 2-4 (citing cases). 

Second, even worse, its new evidence and arguments are frivolous.  Ms. Carol Good Bear 

could not have objected to the trust administration class (which includes the land administration 

claims) because, as the Government’s own evidence proves, she opted-out of that class.  E.g., 

Dkt. 6-2 at 185 ¶ 7, 195 ln. 86 (listing “Carol Eve Good Bear” as a trust administration class opt-

out).  And “[i]t is firmly established in this Circuit, and elsewhere, that class members who opt 

out of the class and are thus not parties to the settlement lack standing to object to the 

settlement.”  In re Vitamins Antitrust Litig., No. 99-197 TFH, 2000 WL 1737867, at *5 (D.D.C. 

Mar. 31, 2000); see Mayfield v. Barr, 985 F.2d 1090, 1092 (D.C. Cir. 1993) (explaining that opt-

outs “lack standing to object to settlement agreements on appeal”).   

More troubling is the fact that the Government knows this.  In its Response to the exact 

passage from the Page Proof Brief of Appellants Carol Eve Good Bear, Charles Colombe, and 

Mary Aurelia Johns that the Government now quotes and attributes solely to Ms. Good Bear in 

its Reply, Dkt. 19 at 3, the Government said:    

Because Good Bear and Colombe opted out of the TAC, however, they lack 

standing to challenge the government’s settlement with that class.  See In re 
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Vitamins Antitrust Class Actions, 215 F.3d 26, 31 (D.C. Cir. 2000); Mayfield, 

985 F.2d at 1092-93.  The argument must therefore be Johns’s. 

 

Good Bear v. Salazar, No. 11-5270, Dkt. 1361751 at 52-53 & n.9 (D.C. Cir. filed March 19, 

2012) (emphasis added).
1
  The Government therefore has no excuse for the statements it makes 

in its Reply.  Berger v. United States, 295 U.S. 78, 88 (1935) (A government attorney “may 

strike hard blows, he is not at liberty to strike foul ones.”).   

Similarly inexcusable is the Government’s new argument that Plaintiffs’ Two Shields 

claims were released because they accrued at least by November 2010, which was five months 

prior to the opt-out date.  Dkt. 19 at 4 ¶ 2.  The Cobell agreement specifies that only those claims 

that accrued through September 30, 2009, were released.  Dkt. 6-2 at 65 ¶ 21, 67 ¶ 30.  Thus, the 

fact that the claim accrued after that claim cut-off date but prior to the opt-out date or that Fort 

Berthold leasing was generally discussed at the June 2011 fairness hearing is irrelevant.  Id.  But 

see Dkt. 19 at 4 ¶ 2.  The Government knows this too.  Dkt. 6-1 at 10 ¶ 24 (noting cut-off date).     

Finally, a hearing is needed to put an end to the Government’s gamesmanship—not only 

before this Court, but others.  Fifty-two days after the deadline, the Government filed an amicus 

brief in the District Court for the Northern District of North Dakota arguing that Plaintiffs’ case 

against the private parties that engineered Plaintiffs’ fleecing should be dismissed in part because 

Plaintiffs can obtain relief from the Government in this Court.  Yet here, it argues the opposite.   

The bottom line is that the record on summary judgment is closed, and the Government 

should not be permitted to take inconsistent positions in two different courts in a thinly veiled 

attempt to deprive Plaintiffs of any remedy.  Plaintiffs ask the Court to strike the Government’s 

latest late evidence and argument and set a hearing.    

                                                 
1
 Plaintiffs recognize that briefing has closed and are not trying to bolster their position 

with new evidence.  They cite to the Government’s brief solely to provide the Court with a 

complete and accurate picture of the Government’s own after-the-fact evidence.     
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Respectfully submitted, 

  /s/  Kenneth E. McNeil  

Kenneth E. McNeil  

Shawn L. Raymond  

Charles R. Eskridge  

1000 Louisiana, Suite 5100  

Houston, Texas 77002  

Telephone: 713/651-9366  

Facsimile: 713/654-6666 

kmcneil@susmangodfrey.com 

sraymond@susmangodfrey.com 

ceskridge@susmangodfrey.com 

 

Andres C. Healy 

1201 3rd Ave., Suite 3800  

Seattle, WA 98101 

Telephone: 206/505-3843 

Facsimile: 206/516-3883 

ahealy@susmangodfrey.com 

 

Dated:  July 26, 2013    Counsel for Plaintiffs 

 

 

Of Counsel: 

 

Roger J. Marzulla 

Nancie G. Marzulla  

MARZULLA LAW, LLC 

1150 Connecticut Avenue, NW 

Suite 1050 

Washington, DC 20036 

Telephone:  202/822-6760 

Facsimile:  202/822-6774 

nancie@marzulla.com 

roger@marzulla.com 

 

Mario Gonzalez  

GONZALEZ LAW FIRM  

522 7th Street, Suite 202  

Rapid City, SD 57701  

Telephone: 605/716-6355  

mario@mariogonzalezlaw.com 

 

John M. Olson  

JOHN M. OLSON P.C.  
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418 E. Broadway Avenue #9  

Bismarck, ND 58501-4086  

Telephone: 701/222-3485  

olsonpc@midconetwork.com 
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