
 

 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 

(Electronically filed July 19, 2013) 
 
RAMONA TWO SHIELDS, et al., 
 
  Plaintiffs, 
 
 v. 
 
UNITED STATES OF AMERICA, 
 
  Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
No. 13-90L 
 
Hon. Lawrence J. Block 

 
UNITED STATES’ REPLY BRIEF IN SUPPORT OF [17] REQUEST FOR JUDICIAL 

NOTICE 
 

 The United States respectfully requested that this Court take judicial notice of the fairness 

hearing transcript in Cobell v. Salazar, No. 96-cv-1285 (D.D.C. filed June 10, 1996).   See 

Request for Judicial Notice (ECF No. 17).  The United States filed its request one day after 

plaintiffs filed their reply in support of their motion for leave to conduct discovery to oppose the 

United States’ motion to dismiss and for summary judgment.  See Reply in Support of Motion 

for Discovery (ECF No. 16).  The United States submitted its request for judicial notice in partial 

response to plaintiffs’ repeated insistence that the Cobell settlement was shrouded in secrecy; 

that the government allegedly failed to disclose material facts in settlement discussions to class 

counsel that had been litigating Indian trust issues for over twelve years; and that extensive 

discovery is required to discern the meaning of clear and express terms of the Settlement 

Agreement that waive and release plaintiffs’ “known and unknown” leasing claims.  The long 

and extensive history of the Cobell litigation and settlement is public knowledge that can be 

judicially noticed.  This Court can, and should, take judicial notice of Cobell records in assessing 

plaintiffs’ claims of unfairness, ambiguity, and charges against the United States of “specious 

Case 1:13-cv-00090-LB   Document 19   Filed 07/19/13   Page 1 of 5



 

- 2 - 
 

(and improper)” conduct. 

 Plaintiffs argue that the Cobell transcript is not susceptible to judicial notice, that the 

evidence to be noticed is not relevant, and that the United States’ request is untimely.  See 

generallly Plaintiffs’ Opposition to Request for Judicial Notice (“Opp’n”) (ECF No. 18).  None 

of these arguments has merit. 

 First, there is no question that this Court can take judicial notice of findings of fact by 

other courts.  “United States courts of appeals, including the Supreme Court of the United States, 

take judicial notice, without plea or proof, of the findings of fact and the conclusions of law of 

the judicial opinions or decisions, in law and in equity, not only of their own courts but also of 

the courts of the several states and territories and of other courts of the United States.”  

Alumatone Corp. v. Vita-Var Corp., 183 F.2d 612, 621 (C.C.P.A. 1950) (citing Pennington v. 

Gibson, 57 U.S. 65 (1853); Atl. Fruit Co. v. Red Cross Line, 5 F.2d 218 (2d Cir. 1924); Hutchins 

v. Pac. Mut. Life Ins. Co. of Cal., 97 F.2d 58, 59 (9th Cir. 1938); Kirk v. Squier, 150 F.2d 3, 5 

(9th Cir. 1945)).  The Court of Federal Claims also takes judicial notice of findings of fact of 

other courts.  People of State of Cal. ex rel. Dep’t of Transp. v. United States, 27 Fed. Cl. 130, 

141 (1992).   

 When the United States District Court for the District of Columbia approved the Cobell 

Settlement Agreement it made findings of fact at the fairness hearing.  Among those findings of 

fact was 

Once you identify the members and their pro rata share, by their calculations they 
[members of the Trust Administration Class] each receive a base amount that has 
been estimated at an $800 base amount according to a formula that is outlined in 
the agreement, and then some Indians who are qualified under that account 
generate large amounts of revenue and could have funds generated in excess of $1 
million. 

 
Hearing Tr. at 220:24-221:5 (The Court).  Thus, the Cobell transcript, and the District Court’s 
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findings of fact therein, are properly the subject of judicial notice.  These findings of fact are 

relevant to the open and public nature of the Cobell settlement and what was contemplated in the 

settlement of Land Administration Claims.  Thus, far from subject to reasonable dispute, Opp’n 

at 6, the United States’ assertion that all members of the Trust Administration Class will be 

compensated for their Land Administration Claims is supported by a finding of fact of the 

District Court, is relevant, and is properly the subject of judicial notice.  Fed. R. Evid. 201.1/   

 Second, Ms. Good Bear’s objection to the Cobell Settlement Agreement was not limited 

to the Historical Accounting Class claims.  Contra Opp’n at 7-9.  According to documents filed 

by class counsel, Ms. Good Bear objected to both the Historical Accounting Class and the Trust 

Administration Class.  Pls.’ Resp. to Objections to Settlement, Cobell ECF No. 3763-4 

(identifying Ms. Good Bear as Objector No. 9).  In fact, Ms. Good Bear argued to the United 

States Court of Appeals for the District of Columbia that “[t]he class representatives cannot 

reasonably be said to possess Land Administration Claims or Trust Administration Claims that 

are typical of the class as a whole.”  Page Proof Br. of Appellants at 20, Good Bear v. Salazar, 

No. 11-5270 (D.C. Cir. filed Feb. 1, 2012).  The United States does not ask this Court to accept 

the truth of any of Ms. Good Bear’s statements, it simply wishes to advise the Court of the 

relevant fact that Fort Berthold oil leasing was open and notorious at the time the District Court 

approved the Cobell Settlement Agreement.  See Fed. R. Evid. 802(3) (state of mind exception to 

                                                 
1/   The United States notes that the precise payment to each individual Trust Administration 
Class member is not a material fact necessary to support summary judgment in its favor on 
Plaintiffs’ First Cause of Action.  See Mot. to Dismiss and for Summ. J. at 6-13 (ECF No. 6-1).  
Plaintiffs accused the United States of “specious (and improper)” assertions, Opposition to 
Motion to Dismiss and for Summ. J. at 43 (ECF No. 11), for a statement made in its argument, 
Motion to Dismiss and for Summ. J. at 28.  Any dispute over the accuracy and basis for the 
United States’ assertion is resolved by this request for judicial notice.  The fact is also beyond 
reasonable dispute, as the same assertion has been advanced by the Solicitor General.  Fed. 
Resp’ts’ Opp’n to Cert. Pet. at 20, Craven v. Salazar, No. 12-234 (S. Ct. filed Sept. 21, 2012). 
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hearsay rule).  The United States’ request for judicial notice falls squarely within Rule 201 and is 

relevant to issues raised by plaintiffs, not the United States, in opposing the United States’ 

motion to dismiss and for summary judgment and in their motion seeking discovery. 

 The United States also notes that plaintiffs’ continued argument that their inclusion in the 

Trust Administration Class was a fait accompli before “the complete implications” of their 

claims allegedly “came to light” when the Williams Companies purchased Dakota-3 in 

November 2010 is simply not true.  See Opp’n to Motion to Dismiss and for Summ. J. at 14; 

Opp’n at 8.  The opt-out deadline for the Trust Administration Class was April 20, 2011, 

Undisputed Fact 32, over five months after the Williams Companies purchase.  Plaintiffs had 

ample time to opt-out of the Trust Administration Class if they felt the compensation for their 

Land Administration Claims was inadequate.  Plaintiffs chose not to opt-out. 

 Finally, the United States’ request is timely.  The request came one day after plaintiffs 

(again) charged the United States with advancing unsupported statements in its briefing.  See 

Reply in Support of Motion for Discovery at 18 (“Plaintiffs assume that the Government has 

support for these assertions and seek to discover that support.”).  A court may take judicial notice 

at any time, including sua sponte.  Fed. R. Evid. 201(d), (e).  The United States’ request was 

filed promptly, and there is no prejudice to plaintiffs, as they have had a full opportunity to 

respond to the United States’ request.  In fact, in other litigation, co-counsel for plaintiffs has 

sought judicial notice of court filings after completion of briefing on a motion to dismiss.  See 

Goodeagle v. United States, 105 Fed. Cl. 164, 172 n.6 (2012).  Courts routinely take judicial 

notice of relevant, readily-available, information even if it is not supplied by either party.  Cal. 

Marine Cleaning Inc. v. United States, 43 Fed. Cl. 724, 734 (1999) (taking judicial notice of data 

when plaintiff failed to provide such data to the court). 
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 Wherefore, the United States respectfully requests that its request for judicial notice be 

granted in full. 

 Respectfully submitted, July 19, 2013, 

 ROBERT G. DREHER 
Acting Assistant Attorney General 
 
 s/ Stephen R. Terrell                                              
STEPHEN R. TERRELL 
Trial Attorney 
Environment & Natural Resources Division 
United States Department of Justice 
P.O. Box 7611 
Washington, D.C.  20044-7611 
Tel.: (202) 616-9663 
Fax: (202) 305-0506 
Stephen.Terrell@usdoj.gov 
 
Attorney for the United States 
 
OF COUNSEL: 
 
HOLLY CLEMENT 
MICHAEL BIANCO 
STEPHEN SIMPSON 
SHARON PUDWILL 
Office of the Solicitor 
United States Department of the Interior 

 

Case 1:13-cv-00090-LB   Document 19   Filed 07/19/13   Page 5 of 5


