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  v.    ) Hon. Lawrence J. Block 
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AND FOR SUMMARY JUDGMENT 
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The Government does its best to put the cart before the horse regarding the law 

concerning contract interpretation and the right to discovery.   

The Government continues to take the untenable position that objective surrounding 

circumstances cannot be used to determine whether an ambiguity exists—a fact directly 

contradicted by this Court’s own decisions.  Then, despite the fact that the Government has not 

allowed Plaintiffs any opportunity to get discovery, it says Plaintiffs have failed to show why 

they have not already found the evidence they seek.  That reasoning fails:  

• It is settled law that this Court cannot determine whether ambiguities exist in the 
Cobell Agreement until it has considered evidence of the objective circumstances 
surrounding its formation.  And here, additional discovery is needed because even 
the known objective surrounding circumstances show that ambiguities exist. 
 

• Those surrounding circumstances are strongly underscored by the unrebutted 
opinions of Plaintiffs’ experts—including a top former BIA official and the former 
deputy dean of the University of Chicago Booth Graduate School of Business.  

 
• It is a settled principle that courts do not penalize parties for not obtaining necessary 

evidence before discovery has even begun. 
 
As a result, Plaintiffs are entitled to the discovery they requested on pages 2 through 5 of their 

motion, Dkt. 12, and in their attached declaration and affidavits, Dkt. 11-1 at 5-6 ¶¶ 12-18; id. at 

49 ¶ 40; Dkt. 11-2 at 168 ¶ 22; id. at 191 ¶ 12, 203 ¶ 34. 

The Government also takes a number of other baseless positions.  For example: 

• Despite the fact that Plaintiffs wholly disputed Paragraphs 2, 3, 5, 6, 8, 29, 30, 33, 
34, and 35 and raised specific objections to other paragraphs, Resp., Dkt. 11 at 6-8,1 
the Government states that “plaintiffs do not dispute any [of its asserted] material 
facts,” Reply, Dkt. 14 at 4.2 

 

                                                 
1  Throughout this brief, Plaintiffs cite to the marked page number of the referenced 

document—not the page number generated by the ECF system. 
2  Because Plaintiffs incorporated pages 6 through 26 of their Response to the 

Government’s motion, Dkt. 11, into their motion for discovery, Dkt. 12 at 1 n.1, they address the 
Governments’ arguments that touch on the issues raised therein as well. 
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• Despite the fact that the Supreme Court has squarely held that a plaintiff need not 
“present affirmative evidence in order to defeat a properly supported motion for 
summary judgment” until after “the plaintiff has had a full opportunity to conduct 
discovery,” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 257 (1986) (emphasis 
added), the Government urges this Court to ignore Plaintiffs’ lack-of-discovery-
based denials as not supported by specific evidence.  Reply, Dkt. 14 at 4, 16-17 
(citing Anderson and other cases, including Bio Tech. Gen. Corp. v. Duramed 
Pharms., Inc., 325 F.3d 1356, 1361 (Fed. Cir. 2003)).  This is wholly improper.   
 

Plaintiffs rely on their opening brief and their response to the Government’s motion to dismiss as 

sufficient to rebut these ancillary contentions.  E.g., Dkt. 12 & nn.1-2 (incorporating response). 

 ARGUMENT 

The Government takes issue with three of the five Theisen factors:  Plaintiffs’ showing 

that (2) “the results of the discovery are reasonably expected to engender3 a genuine issue of 

material fact”; (4) “the efforts previously made to obtain those facts”; and (5) the existence of 

“good grounds for the failure to have discovered the essential facts sooner.”  Theisen Vending 

Co. v. United States, 58 Fed. Cl. 194, 198 (2003) (Lettow, J.).  Its arguments are meritless.  

I. PLAINTIFFS SATISFY THE SECOND THEISEN FACTOR BECAUSE THE 
DISCOVERY THEY SEEK WILL ENGENDER ISSUES OF MATERIAL FACT. 

 Contrary to what the Government claims, Plaintiffs do not seek discovery in order to 

“create an ambiguity.”  Contra 56(d) Resp., Dkt. 15 at 5.  Nor have Plaintiffs ever conceded 

“that their First Cause of Action is barred by the plain language of the Cobell settlement absent 

some exception.”  Contra, e.g., Reply, Dkt. 14 at 1.  

Plaintiffs’ position could not be clearer: the objective circumstances surrounding the 

negotiation and execution of the Cobell Agreement guide its interpretation.  This is totally 
                                                 

3  To the extent the Government argues that this requires proof that the actual discovery 
sought be admissible and not just relevant, 56(d) Resp., Dkt. 15 at 5 (citing Paalan v. United 
States, 57 Fed. Cl. 15, 18 (2003)), its own case refutes its point.  Paalan stated simply that the 
evidence sought must be “relevant and necessary to the preparation of his opposition.”  57 Fed. 
Cl. at 18 (emphasis added).  And it is black-letter law that “[r]elevant information need not be 
admissible at the trial.”  RCFC 26(b)(1).  It simply must “appear[] reasonably calculated to lead 
to the discovery of admissible evidence.”  Id.  Plaintiffs’ discovery requests meet this standard. 
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consistent with black-letter law.  As Your Honor has explained, “when interpreting a contract, 

the language of the contract must be given ‘the meaning that would be derived from the contract 

by a reasonably intelligent person acquainted with the contemporaneous circumstances.’”  

Travelers Cas. & Sur. Co. of Am. v. United States, 75 Fed. Cl. 696, 717 (2007) (Block, J.) 

(emphasis added) (quoting Metric Constructors, Inc. v. Nat’l Aeronautics & Space Admin., 169 

F.3d 747, 750, 752 (Fed. Cir. 1999)).  And as Your Honor has noted, no “clear demarcation” 

exists between patent and latent ambiguities.  Id. at 710-11.  Both show that language is 

susceptible to at least two different meanings and thus not clear and unambiguous.  Id.  

Because the Government’s motion for summary judgment must be resolved in light of 

“contemporaneous circumstances,” Plaintiffs seek discovery for two purposes.  First, they seek 

discovery related to the initial step of contractual interpretation—determining whether, in light of 

the objective circumstances surrounding the negotiation and execution of the Cobell Agreement 

(i.e., its context), an ambiguity exists.  Dkt. 11-1 at 6 ¶ 17.  This includes the specific discovery 

Plaintiffs requested in their opening brief, including:  

• what, if anything, the Government knew about Plaintiffs’ potential claims, id. at 5-6 
¶¶ 13, 15-16, especially as evidenced by what they disclosed or failed to disclose to 
the class, id. at ¶ 14; 

 
• the Cobell payment methodology and expected payments (which the Government 

put at issue by relying on the Howling Wolf and Herman affidavits), id. at ¶ 15; 
 
• the sheer magnitude of the value of the Two Shields mineral interests and the failure 

of the Cobell settlement to account for that value, id. at ¶ 16; 
 
• the back-and-forth negotiating and drafting process itself, id. at ¶ 17; and 
 
• what evidence the Government may have lost, id. at ¶ 18. 

 
Second, because the “the release language, the claim definition, [and] the payment 

mechanics” of the Cobell Agreement show that it is reasonably susceptible to at least two 
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different meanings, Plaintiffs need all of the detailed discovery they seek and more to interpret 

the meaning of those ambiguous provisions.  See 56(d) Mot., Dkt. 12 at 1 n.1, 2 n.2 (relying on 

pages 6 through 26 of their Response, including its ambiguity discussion). 

A. Plaintiffs Are Entitled to Discovery to Determine if Ambiguities Exist. 

The Government’s argument hinges on its misguided insistence that this Court can look 

no further than the Cobell Agreement to determine whether ambiguities exist.  E.g., 56(d) Resp., 

Dkt. 15 at 2-3; Reply, Dkt. 14 at 1.  But, as explained in Metric Constructors, the Federal Circuit 

has squarely rejected that exact argument.  169 F.3d at 753.   

There, too, the Government asserted that the court need look no further than the 

agreement at issue to determine whether ambiguities existed because, according to the 

Government, “the language of the contract itself . . . unambiguously” supported its position.  Id. 

at 750.  The Federal Circuit disagreed, holding that “[b]efore an interpreting court can 

conclusively declare a contract ambiguous or unambiguous, it must consult the context in which 

the parties exchanged promises.”  Id. at 752-53.  Thus, it noted the importance of the extrinsic 

evidence offered by the plaintiff in that case—trade practice and custom—explaining: 

Excluding evidence of trade practice and custom because the contract 
terms are “unambiguous” on their face ignores the reality of the context in 
which the parties contracted.  That context may well reveal that the terms 
of the contract are not, and never were, clear on their face.  On the other 
hand, that context may well reveal that contract terms are, and have 
consistently been, unambiguous. 
 

Id. at 752.  That same logic applies here—the Court must consider the context of the Cobell 

Agreement, and the only way to do that is to allow Plaintiffs to proceed with discovery. 

Of course, the Government now tries to argue that Metric Constructors stands for nothing 

more than the small point that evidence of trade practice and custom is admissible to determine 

whether an ambiguity exists.  56(d) Resp., Dkt. 15 at 4-5.  But the opinion itself refutes that 
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limited interpretation.  The Federal Circuit made clear that the threshold consideration is “the 

context in which the parties exchanged promises,” i.e., “the parties’ contract negotiations and 

agreements,” and then pointedly stated that “evidence of trade practice and custom is part of the 

initial assessment”—not all of it.4  Metric Constructors, 169 F.3d at 752 (“Trade practice and 

custom illuminate the context for the parties’ contract negotiations and agreements.”); see 

Travelers, 75 Fed. Cl. at 717 (quoting Metric Constructors, Inc. for the proposition that the 

entirety of “the contemporaneous circumstances” are important). 

Metric Constructors is not alone in this conclusion.  “[A] veritable Niagara of opinions” 

have noted the importance of communications and other evidence relating to the “negotiating” 

and execution of an agreement to understanding “the extrinsic context for the agreement.”  

Stovall v. United States, 86 Fed. Cl. 770, 772 (2009) (Allegra, J.); John C. Grimberg Co., Inc. v. 

United States, 7 Cl. Ct. 452, 456 (1985) (Nettesheim, J.) (finding plaintiff’s interpretation 

reasonable “when viewed in the context of the preceding negotiations” (emphasis added)).  As 

the Supreme Court has recognized, “to reach our conclusion about the meaning of [disputed] 

language, we examined the historical record and considered the context of the treaty 

negotiations to discern what the parties intended by their choice of words.”5  Minnesota v. 

Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 202 (1999) (emphasis added); Richard v. 

United States, 677 F.3d 1141, 1145 (Fed. Cir. 2012) (“[T]he Supreme Court has made clear that 

                                                 
4  Plaintiffs do not disagree that the Metric Constructors court went on to warn that 

extrinsic context evidence not be introduced “to create an ambiguity where a contract was not 
reasonably susceptible of differing interpretations at the time of contracting.”  Reply, Dkt. 15 at 5 
(quoting Metric Constructors, Inc., 169 F.3d at 752).  But that warning applies to the second 
interpretive step, not the first, as evidenced by the Federal Circuit’s statement that it applies after 
the court has found that no ambiguity exists.  Metric Constructors, 169 F.3d at 752 (“[C]ontext 
may well reveal that the terms of the contract are not, and never were, clear on their face.”). 

5  As Judge Allegra explained in Elk v. United States, a “treaty with an Indian tribe is a 
contract.”  87 Fed. Cl. 70, 78 (Fed. Cl. 2009). 
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while the court should look to the parties’ ‘choice of words,’ it should also consider the ‘larger 

context that frames the Treaty,’ including its ‘history, purpose and negotiations.’” (alteration in 

original) (emphasis added) (quoting Elk, 87 Fed. Cl. at 79 (quoting Minnesota)). 

None of the Government’s cases refute these points.  To the contrary, they support them.  

In Murphy v. Keystone Steel & Wire Co., the court stated directly that “extrinsic evidence can be 

used to show that . . . a contract which looks clear on its face is actually ambiguous.”  61 F.3d 

560, 565 (7th Cir. 1995).  In Blinderman Construction Co. v. United States, the court considered 

testimony related to the negotiation and execution of the agreement at issue before determining 

that it could not conclude “as a matter of contract interpretation—enlightened by findings based 

on witness testimony and other evidence—that the contract was ambiguous.”  15 Cl. Ct. 121, 

126-27 (1988) (Nettesheim, J.).  And the remainder of the Government’s cases stand for nothing 

more than the unremarkable proposition that after a court has found the terms of a contract to be 

“clear and unambiguous, there is no need to resort to extraneous circumstances, such as prior 

negotiations . . . for its interpretation.”  E.g., Speed v. United States, 108 Fed. Cl. 648, 654 (2013) 

(Lettow, J.); Gutz v. United States, 45 Fed. Cl. 291, 297 (1999) (Horn, J.) (same).  In other 

words, they have zero application to the threshold question here—Plaintiffs’ entitlement to 

discovery to determine whether or not the Cobell Agreement contains ambiguous language. 

Moreover, Murphy and Blinderman do not even support the Government’s contention 

that, in this context, Plaintiffs bear the burden of showing that an ambiguity exists.  56(d) Resp., 

Dkt. 15 at 3.  Neither case involved the assertion of an agreement as an affirmative defense.  As 

a result, “the general rule that the party raising an affirmative defense has the burden of proof on 

the issue” did not apply.  Brunswick Bank & Trust Co. v. United States, 707 F.2d 1355, 1360 

(Fed. Cir. 1983).  The same is not true here.  The Government’s entire motion is based on its not-
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yet-pleaded waiver-and-release affirmative defense.  Mot., Dkt. 6-1 at 2.  And in this context, “it 

is incumbent on defendant to demonstrate both a meeting of the minds and a lack of ambiguity 

to establish its affirmative defenses.”  Eden Isle Marina, Inc. v. United States, 89 Fed. Cl. 480, 

523 (2009) (Sweeney, J.) (emphasis added) (noting importance of extrinsic evidence in 

examining whether the defendant could establish “these elements of its affirmative defenses”).6 

In short, Plaintiffs are plainly entitled, as an initial matter, to discover information 

relevant to the objective circumstances surrounding the negotiation and execution of the Cobell 

Agreement before they can be expected to fully respond to the Government’s assertion that no 

ambiguities exist.  E.g., Anderson, 477 U.S. at 257 (no burden to introduce affirmative evidence 

in response to summary judgment motion if discovery period has yet to begin); Metric 

Constructors, 169 F.3d at 752; cf. Dkt. 11-1 at 4-5 ¶¶ 12-18 (listing requested discovery).  

B. Plaintiffs Are Entitled to Discovery to Interpret the Identified Ambiguities. 

Plaintiffs are also entitled to discovery to aid in the interpretation of those provisions of 

the Cobell Agreement that are open to differing reasonable interpretations.  Specifically, they are 

entitled to discovery to resolve as a matter of fact7 the three distinct ambiguities Plaintiffs have 

                                                 
6  To be clear, though, regardless of who bears the burden, Plaintiffs are entitled to 

discovery.  Plaintiffs never asserted, as the Government states, that “they are entitled to 
discovery ‘even absent an ambiguity’ because . . . ‘it is the Government’s burden to prove the 
absence of an ambiguity.’”  Contra 56(d) Resp., Dkt. 15 at 3.  Rather, Plaintiffs actually stated 
that, “even absent an ambiguity, Plaintiffs are entitled to introduce evidence of ‘the “facts and 
circumstances attending [the] execution”’ of the Cobell Agreement.”  Mot., Dkt. 12 at 5. 

7  Again, the Government misstates Plaintiffs’ position in arguing that “plaintiffs 
fundamentally misstate basic contract law.”  Reply, Dkt. 14 at 5 (citing, e.g., Gardiner, Kamya & 
Assocs., P.C. v. Jackson, 467 F.3d 1348, 1353 (Fed. Cir. 2006)).  It is a hornbook principle that 
this Court resolves whether an ambiguity is present as a matter of law.  Imprimis Investors LLC 
v. United States, 83 Fed. Cl. 46, 61 (2008) (Horn, J.).  The same is true if the Court finds no 
ambiguity present.  See id.  But as this Court has also explained, if two or more meanings are 
reasonably possible, extrinsic evidence is admissible to interpret the contract.  Travelers, 75 Fed. 
Cl. at 710.  And in that case, resolution of the conflicting interpretations “becomes a matter of 
fact.”  Imprimis, 83 Fed. Cl. at 61.  That too is hornbook law.  Id. 
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identified even without the benefit of the requested and necessary context evidence:   

• the ambiguity surrounding the “known and unknown claims that have been or could 
have been asserted through the Record Date,” of September 30, 2009, language of the 
claim definition, Dkt. 6-2 at 65 ¶ 21, 67 ¶ 30; 

 
• the ambiguity surrounding the “claims and/or causes of action that were, or should 

have been, asserted in the Amended Complaint when it was filed, on behalf of the 
Trust Administration Class,” language of the release provision, id. at 98; and  

 
• the ambiguity caused by the inconsistency in the payment formula, id. at 82-83. 

 
1. The Claim Definition Language Is Open to Differing Interpretations. 

In its original motion, the Government argued that only one reasonable interpretation of 

the claim definition language exists—that the Cobell Agreement released Plaintiffs’ Two Shields 

claims regardless of whether they “exist[ed] in the statute of limitations context.”  Mot., Dkt. 6-

1 at 16 (emphasis added).  In response, Plaintiffs demonstrated that the Government’s own cases 

actually refuted that point.  Resp., Dkt. 11 at 12-15.   

• That they showed that the Government’s interpretation of the Cobell Agreement 
was simply one among many.  E.g., id. at 15 (citing Adams v. Philip Morris, Inc., 
67 F.3d 580, 584 (6th Cir. 1995)). 
 

• That they showed that it is commonly understood that a claim accrues only when it 
is complete in “nature, scope, and implications.”  Id. at 13 (quoting Luttrell v. 
Cooper Indus., Inc., 60 F. Supp. 2d 629, 632 (E.D. Ky. 1998) (emphasis added)).  

  
• And that “[i]t is too well established to require citation of authority that a claim 

does not accrue until the claimant has suffered damages.”  Id. (quoting Rosebud 
Sioux Tribe v. United States, 75 Fed. Cl. 15, 24 (2007) (Merow, J) (emphasis 
added) (citation and internal quotation marks omitted)). 

  
Clearly, Plaintiffs were convincing.  The Government now wholly abandons its argument 

(and each and every one of the cases it cited in support) that statute of limitations principles and 

damages are irrelevant to determining whether the Cobell Agreement released Two Shields 

claims.  Reply, Dkt. 14 at 9-12.  In fact, it now suggests a completely different interpretation of 

the disputed language (which it ironically insists is the only reasonable interpretation): that as in 
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the statute of limitations context a “claim against the United States first accrues on the date 

when all the events have occurred which fix the liability of the government.”  Reply, Dkt. 14 at 

9 (emphasis added) (citing Kinsey v. United States, 852 F.2d 556, 557 (Fed. Cir. 1988) (noting 

the standard for determining whether a party filed suit “within the . . . statute of limitations”)).   

Not surprisingly then, the Government’s newest position fails to show that discovery is 

not warranted in this case.  Rather, the Government’s own cases continue to refute its position.   

In trying to engraft the special “accrual suspension rule” into the language of the Cobell 

Agreement, the Government ignores the fact that, under that rule, the statute of limitations only 

begins to run when a plaintiff learns or could have learned of “all of the relevant facts.”  Young 

v. United States, 529 F.3d 1380, 1385 (Fed. Cir. 2008) (emphasis added).  That includes 

damages.  Boling v. United States, 220 F.3d 1365, 1371 (Fed. Cir. 2000).  Under the rule, a claim 

accrues only when “the extent of the damage is reasonably foreseeable.”  Id. (emphasis added). 

And because “[a] trusteeship would mean little if the beneficiaries were required to 

supervise the day-to-day management of their estate by their trustee or else be precluded from 

recovery for mismanagement,” both the Supreme Court and the Federal Circuit have made clear 

that the damages standard that applies in the fiduciary breach context (like here) is an exacting 

one.  Shoshone Indian Tribe of Wind River Reservation, Wyo v. United States (Shoshone II), 364 

F.3d 1339, 1348 (Fed. Cir. 2004) (quoting United States v. Mitchell (Mitchell II), 463 U.S. 206, 

227 (1983)).  Thus, while it is true (as the Government states) that “a claim ‘traditionally accrues 

when the trustee “repudiates” the trust and the beneficiary has knowledge of that repudiation,’” 

Reply, Dkt. 14 at 9 (quoting Shoshone II, 364 F.3d at 1348), the Government fails to mention 

what “knowledge” requires.  It fails to mention that its own case makes clear that because 

“Indian allottees are in no position to monitor federal management of their lands on a consistent 
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basis,” Mitchell II, 463 U.S. at 227, it is commonly understood that “the statute of limitations 

[does] not commence to run against [such] beneficiaries until a final accounting has occurred 

that establishes the deficit of the trust.”  Shoshone II, 364 F.3d at 1348. 

Accordingly, even under its own newest theory, the Government still loses.  At the very 

least, the question of when “the extent of the damage [became] reasonably foreseeable” is 

inherently factual and cannot be resolved without discovery.  Boling, 220 F.3d at 1371, 1372-73.  

(explaining that the question is for the “fact-finder”).  Certainly, what the Government knew 

about its conduct and the value of Plaintiffs’ interests is highly relevant to when the extent of 

Plaintiffs’ damages became “reasonably foreseeable.”  Compare id., with Dkt. 11-1 at 4-5 ¶¶ 12-

16 (requesting discovery into what the Government knew).  After all, if the Government cannot 

show that it reasonably foresaw the extent of Plaintiffs’ damages more than a year prior to the 

announcement of the Williams Companies purchase in November 2010, Dkt. 1 at ¶¶ 112-13, 

then it cannot argue that Plaintiffs could have had such knowledge.  Mitchell II, 463 U.S. at 227.  

“Indeed, it was the very recognition of the inability of the Indians to oversee their interests that 

led to federal management in the first place.”  Id. 

Moreover, in relying on the special suspension accrual rule, the Government also 

overlooks the fact that no claim accrues if “the defendant has concealed its acts with the result 

that plaintiff was unaware of their existence.”  Young, 529 F.3d at 1384.  In other words, the rule 

adheres to the principle applied by the Supreme Court in Bowen v. City of New York—that a 

claim for breach of duty does not accrue when plaintiffs learn of the mere “denial or loss of 

benefits.”  476 U.S. 467, 481 (1986).  A claim accrues only when the plaintiff learns “that those 

adverse decisions had been made on the basis of a systematic procedural irregularity that 

rendered them subject to court challenge.”  Id. (emphasis added) (citation omitted).   
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As a result, the practical distinction between a taking case (upon which the Government 

relies) and a fiduciary breach case (like here) cannot be overlooked.  Generally speaking, a 

taking occurs when the Government invades or takes a property interest.  As such, it is not easily 

hidden.  Unsurprisingly then, in Navajo Nation v. United States, the Federal Circuit found that 

the Nation “knew” Congress had taken its right to exclusive control of land within the 

Reservation when, in 1980, Congress passed the amendment at issue expressly requiring the 

Hopi Tribe to consent to any development in the area—even though the Nation was not “aware 

of the full economic cost” of the taking at that time.  631 F.3d 1268, 1276-77 (Fed. Cir. 2011).   

But as the Federal Circuit explained in Shoshone II, a fiduciary breach is far less obvious.  

“It is often the case, however, that the trustee can breach his fiduciary responsibilities of 

managing trust property without placing the beneficiary on notice that a breach has occurred.”  

364 F.3d at 1348.  That is exactly what happened here.  Just like in Shoshone II and Bowen, 

Plaintiffs did not know and could not have known about the underlying “systematic procedural 

irregularity” that is at the heart of this lawsuit—the Government’s rubberstamping of Plaintiffs’ 

leases without concern for whether they “maximize[d] their best economic interests,” 25 C.F.R. 

§ 212.1—until long after that conduct occurred.  Compare Dkt. 1 at ¶¶ 112-13, with, e.g., Bowen, 

476 U.S. at 481.  The Government’s “systematic procedural irregularity” did not become evident 

until after the billion-dollar Williams Company transaction occurred in November 2010.  Dkt. 1 

at ¶¶ 112-13.  Thus, only then did their claim actually accrue.  E.g., Bowen, 476 U.S. at 481. 

Here again, the Government’s own cases support Plaintiffs’ point.  The Government’s 

cherry-picked citation to Shoshone IV conveniently ignores that the Shoshone IV court found that 

the Tribes had actual knowledge of the underlying breaching conduct long before it filed suit.  

Compare Reply, Dkt. 14 at 9, with Shoshone Indian Tribe of Wind River Reservation, Wyo. v. 

Case 1:13-cv-00090-LB   Document 16   Filed 06/27/13   Page 16 of 28



12 
2778586v1/012551 

United States (Shoshone IV), 672 F.3d 1021, 1033 (Fed. Cir. 2012).  As the court explained, it 

was settled fact that the Tribes “actually” knew the Government had converted its 1916 Act 

leases into “1938 Act lease[s] without competitive bidding” (the basis for the Tribes’ suit) no 

later than 1950.  Shoshone IV, 672 F.3d at 1027, 1033-34 (explaining that the Tribes knew in 

1950 “that the repudiation of the trust upon which their claim is premised had occurred”).   

That is not the case here.  The Government cannot point to anything that establishes that 

Plaintiffs knew or could have known prior to September 2009 that the Government 

rubberstamped their individual leases.  See Reply, Dkt. 14 at 11-12 (noting allegations detailing 

the actions and knowledge of individuals other than Plaintiffs and the estimated value of 85,000 

acres of mineral leases).  At most, the Government can only speculate that Plaintiffs must have 

known that something was generally amiss on the Reservation.8  That is simply not enough.  

Bowen, 476 U.S. at 481 (explaining that knowledge of general “loss of benefits” is not enough); 

Young, 529 F.3d at 1385 (noting need for accrual of “all relevant facts”). 

In sum then, Plaintiffs have consistently maintained that the proper interpretation of the 

disputed claim definition in the Cobell Agreement is that it did not—and could not—include 

their claims because all of the facts necessary to bring a claim, including damages, had not yet 

occurred.  As demonstrated by the Government’s own cases and shifting theories, that 

interpretation is decidedly reasonable.  E.g., Boling, 220 F.3d at 1371 (requiring under the 

accrual suspension rule that “the extent of the damage [be] reasonably foreseeable”); Luttrell, 60 

F. Supp. 2d at 632 (claim accrues when full implications known).  Nothing more is necessary at 

this stage to require discovery.  “[I]f external evidence is needed to interpret the contract, that 

                                                 
8  Even that inference is improper.  It is a settled principle that all “inferences to be drawn 

from the underlying facts . . . must be viewed in the light most favorable” to the non-moving 
party—Plaintiffs.  Heger v. United States, 103 Fed. Cl. 261, 267 (Fed. Cl. 2012)(Lettow, J.). 
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case is not amenable to summary judgment.”  Cray Research, Inc. v. United States, 41 Fed. Cl. 

427, 436 (1998) (Weinstein, J.). 

2. The Release Language Is Open to Differing Interpretations. 

Plaintiffs are likewise entitled to discovery to resolve the ambiguity in the release 

provision, which states that the Cobell settlement released only those “claims and/or causes of 

action that were, or should have been, asserted in the Amended Complaint when it was filed, on 

behalf of the Trust Administration Class.”  Dkt. 6-2 at 98. 

In its response, the Government makes three errors.  First, it flips the interpretive 

standard on its head.  It assumes that Plaintiffs’ claims were released by Cobell and thus argues 

that Plaintiffs’ argument is a collateral attack on Cobell.  E.g., Reply, Dkt. 14 at 13 & n.3.9  Not 

true.  No court has ever found that Cobell released Plaintiffs’ Two Shields claims.  No Fort 

Berthold allottee has ever even raised the argument.  It is an open question that can be resolved 

only by turning to the release language to see whether (in light of the context of the objective 

surrounding circumstances) that language could be interpreted to have included Two Shields 

claims.  And because the release language limits the scope of the Cobell Agreement to only those 

claims the named Cobell plaintiffs had the ability to assert, it puts their standing at issue.   

Second, the Government mischaracterizes Plaintiffs’ point.  Plaintiffs do not argue that 

unnamed class members must individually demonstrate standing.  Contra Reply, Dkt. 14 at 13.  

That is a strawman.  Rather, Plaintiffs’ point is that the named Cobell plaintiffs clearly lacked 

standing to assert Plaintiffs’ specific Two Shields claims.  Resp., Dkt. 11 at 22-26.  Contra 

Reply, Dkt. 14 at 12-13.  And if the named Cobell plaintiffs could not have asserted Plaintiffs’ 

                                                 
9  As an aside, Plaintiffs’ standing-based interpretive argument is nothing like the 

argument summarized by the Government in footnote 3.  It has nothing to do with the scope of 
the jurisdiction provided by the Claims Resolution Act. 
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claims, then (per the release language itself) those claims were not, should not, and could not 

have been asserted in the Amended Complaint and were not released—regardless of whether 

they otherwise satisfied the definitional requirements of Land Administrative claims.  The 

Government cannot skip over that threshold question simply because it does not like the result.   

Third, the Government fundamentally misunderstands the law.  The Government appears 

to believe that because the named Cobell plaintiffs had standing to assert some claims, they had 

standing to assert all claims.  That is not the case.  In both Lewis v. Casey, 518 U.S. 343, 358 

(1996), and Blum v. Yaretsky, 457 U.S. 991, 999 (1982), the Supreme Court majority 

unequivocally held that the standing of the class representatives must be determined on a claim-

by-claim basis.10  Thus, in Lewis, both the majority and Justice Souter concluded that while the 

illiterate class representative had standing to assert claims on behalf of himself and other 

illiterate prisoners, he lacked standing to assert claims on behalf of non-English speakers and 

prisoners in lockdown because he did not share their specific injuries.  518 U.S. at 358 

(concluding that the named plaintiff lacked standing to assert claims not directed specifically at 

the “actual injury” he suffered—the “failure of the prison to provide the special services that 

Bartholic would have needed, in light of his illiteracy, to avoid dismissal of his case”); id. at 395 

(Souter, J., concurring in part and dissenting in part) (“I cannot say that I am convinced that the 

Court has fallen into any error by invoking standing to deal with the District Court’s orders 

addressing claims by and on behalf of non-English speakers and prisoners in lockdown.”).   

And notably, in doing so, the Court squarely rejected the argument that the named 

                                                 
10  Notably, there is something inherently flawed about the Government’s reliance on 

Justice Souter’s partial concurrence and partial dissent in Lewis to criticize Plaintiffs’ reliance 
on the majority opinion in that case.  See Reply, Dkt. 14 at 13.  That is especially true in this 
case, where (as explained infra page 14) Justice Souter actually agreed with the majority on the 
point on which Plaintiffs actually rely.   
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plaintiffs’ ability to bring a claim was only an issue of Rule 23 class certification.  Contra Reply, 

Dkt. 14 at 13.  As the Court explained: “our holding that respondents lacked standing to 

complain of injuries to non-English speakers and lockdown prisoners does not amount to ‘a 

conclusion that the class was improper.’  The standing determination is quite separate from 

certification of the class.”  Lewis, 518 U.S. at 358 (emphasis added).   

Likewise, in Blum, the Court concluded that the named plaintiffs had standing to assert 

claims related to “facility-initiated discharges or transfers to lower levels of care” because they 

had demonstrated that they were at risk of that very injury.  457 U.S. at 999-1000.  But it 

explained that plaintiffs’ standing to assert this injury did not permit them to bring claims related 

to the “threat of transfers to higher levels of care”—an injury they did not share.  Id. at 1001.   

In sum then, in light of this precedent, Plaintiffs’ interpretation of the Cobell release 

language is both reasonable and arguably determinative, given the plain requirements of the 

release language.  Nothing more is necessary at this stage to require denial of the Government’s 

motion or, at the very least, to require discovery.  Cray Research, 41 Fed. Cl. at 436.  Moreover, 

at a bare minimum, the standing issue serves as yet another objective surrounding circumstances 

suggesting that the Cobell release did not apply to Two Shields claims.   

3. The Payment Mechanics Are Open to Differing Interpretations. 

Finally, the Government’s disdain for Plaintiffs’ logical argument (supported by the 

“preliminary opinions” of its experts) that the mechanics of the Cobell payment formula serve as 

additional objective evidence that the Cobell Agreement never contemplated the release of 

Plaintiffs’ Two Shields claims likewise misses the point entirely.  Reply, Dkt. 14 at 7-8. 

The question presently before the Court is not whether Cobell—limited in its scope—was 

fair and reasonable as to those claims to which it actually applied.  See Cobell v. Salazar, 679 

F.3d 909, 919 (D.C. Cir. 2012).  The question is whether it released Two Shields claims.  And as 
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Your Honor has previously explained, a party can show that its interpretation of an agreement is 

reasonable “by showing that the Government’s interpretation is inherently unfair.”  Wyo. 

Sawmills, Inc. v. United States, 90 Fed. Cl. 148, 158 (2009) (Block, J.).   

Thus, the Government again puts the cart before the horse when it assumes Plaintiffs’ 

claims were released under Cobell and therefore relies entirely on the conclusion that the Cobell 

courts found that its “distribution scheme is fair.”  Cobell, 679 F.3d at 919.  But again, that is not 

how contract interpretation works.  No court has ever found that Cobell released Plaintiffs’ Two 

Shields claims.11  Thus, the Cobell courts’ fairness findings and dismissal of Kimberly Craven’s 

objections (which were premised on the fact that her claims were released under Cobell) have no 

bearing on the threshold question of whether Plaintiffs’ claims were released by Cobell.   

Accordingly, to guide its interpretation, this Court is free to consider for itself whether 

the Cobell Agreement would have been fair had it included Plaintiffs’ Two Shields claims.  Wyo. 

Sawmills, 90 Fed. Cl. at 158.  Clearly, it would not be.  The Government’s interpretation “boils 

down to the absurd assertion that Plaintiffs ‘clearly’ waived their valuable Two Shields claims 

for nothing.”  Resp., Dkt. 11 at 17 (noting that Two Shields damages will not be accounted for 

by Cobell).  As a result, it simply further shows the reasonableness of Plaintiffs’ interpretation. 

II. PLAINTIFFS SATISFY THE FOURTH AND FIFTH THEISEN FACTORS 
BECAUSE DISCOVERY HAS YET TO BEGIN IN THIS CASE AND THE 
GOVERNMENT’S DISCOVERY POSITIONS ARE FRIVOLOUS. 

In reviewing the Government’s response to Plaintiffs’ showing as to the last two Theisen 

factors, two dispositive points are worth noting at the outset. 

First, as a threshold matter, the Government does not deny the black-letter principle that 

                                                 
11  In fact, there is no evidence that the Cobell courts would have found the formula fair 

had they thought Two Shields claims were included.  Compare Dkt. 11-4 at 209 ¶ 45 
(conservatively valuing Two Shields damages at roughly $100,000 to $150,000 per person), with 
Dkt. 11-2 at 49 ¶ 39 (estimating Cobell class members’ pro rata payments at $1600 each).   
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Plaintiffs satisfy “the last two Theisen factors because only preliminary discovery has been had, 

and there was no failure on [Plaintiffs’] part to have discovered these facts any sooner in this 

litigation.”  56(d) Mot., Dkt. 12 at 8 (quoting Jade Trading, LLC v. United States, 60 Fed. Cl. 

558, 566 (2004) (Williams, J.)); see Clear Creek Cmty. Servs. Dist. v. United States, 100 Fed. Cl. 

78, 84 (2011) (Sweeney, J.) (finding factors met where the discovery period had not yet closed 

despite the fact that the plaintiff could have requested the information earlier).12  As explained by 

Judge Lettow (the same judge who authored Theisen), “[a] party that has not had the opportunity 

to obtain evidence in support of its opposition to a motion for summary judgment should not 

have that inability held against it.”  Tenn. Valley Auth. v. United States, 60 Fed. Cl. 665, 675 

(2004).  Thus, because Plaintiffs have had no opportunity in this litigation to request the 

discovery they seek, the Government’s motion must be denied. 

Second, the Government concedes that its argument (even taken at full face value) 

applies only “with respect to certain information.”  56(d) Resp., Dkt. 15 at 1.  For example, it 

raises no objection to Plaintiffs’ request for what the Government gave Cobell class counsel.  

This too is reason enough to reject its arguments as to the whole of the last two factors. 

Moreover, even those arguments it does make are frivolous.  The Government fails to 

mention that Plaintiffs sought “jurisdictional discovery” in the previously-filed Two Shields case 

(re-filed here), including what the Government knew about Two Shields claims prior to settling 

Cobell.  Motion to Conduct Limited Jurisdictional Discovery, Two Shields v. United States, No. 

11-cv-531-LB, Dkt. 18-2 (Feb. 7, 2012) (attached as Exhibit 1).  The Government refused to 

                                                 
12  The Government’s attempt to distinguish Clear Creek ignores the fact that the 

plaintiffs in that case also requested “discovery related to the ‘negotiation and execution’ of the 
Contract in order to determine the parties’ understanding” and testimony from the officials 
related to the conduct at issue.  100 Fed. Cl. at 83.  Noting the importance of such discovery to 
contract interpretation and that the discovery period had not yet closed, Judge Sweeney stayed 
the Government’s motion until the “conclusion of fact discovery.”  E.g., id. at 85.   
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provide that requested discovery.  Id. at Dkt. 19 (attached as Exhibit 2).  Thus, it is disingenuous 

for it to now state that Plaintiffs should have previously requested or obtained such information.   

It is likewise disingenuous for the Government to claim that federal statutes satisfy 

Plaintiffs’ desire for information about the Government’s record-keeping practices.  56(d) Resp., 

Dkt. 15 at 7-8.  As the Government’s own witness state, those statutes have done nothing to stop 

the Government from systematically losing critical documents and information in the past.  Dkt. 

6-2 at 8 ¶ 6(a) (Herman Declaration) (explaining that her “major projects with Interior have 

included . . . the restoration of missing Electronic Ledger Era” data).  Thus, the question is not 

what the requirements are, but whether the Government has followed them.13 

Likewise, the Government’s attempt to pass the buck on the issue of estimated payments, 

56(d) Resp., Dkt. 15 at 8, ignores the fact that, as explained by Plaintiffs’ experts and class 

counsel’s own documentation, class counsel does not know what pro rata payments Cobell class 

members may receive, let alone Two Shields class members, because it still does not know how 

many class members exist.  Dkt. 11-1 at 44 ¶ 21, 49 ¶ 39 (Parris Declaration); id. at 66-67 (May 

23, 2013 settlement update).  In contrast, however, the Government has stated without hesitation 

(or citation) that “[i]ndividual compensation for members of the Trust Administration Class is 

expected to range from a low of $800 to a high, for some individuals, of tens or hundreds of 

thousands of dollars, or even over $1 million,” and that “the Claims Resolution Act likely 

enhances the value of plaintiffs’ property.”  Dkt. 6-1 at 28.  Plaintiffs assume that the 

Government has support for these assertions and seek to discover that support. 

With respect to the Government’s protest against disclosing its internal evaluations, 56(d) 

                                                 
13  In addition, the Treasury Reports identified by the Government relate only to trust 

records, which plainly have zero application to this case.  Plaintiffs attach as Exhibit 3 the very 
record identified by the Government so that the Court can see that for itself. 
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Resp., Dkt. 15 at 8, Plaintiffs note that the information they seek is far broader than what could 

be covered by work product.  For example, Plaintiffs seek to depose the very witnesses the 

Government used to support its motion, Dkt. 11-1 at 4-5 ¶ 15(a), as well as other Government 

officials, e.g., id. at 5 ¶ 16(a).  No privilege precludes such discovery.  Plaintiffs  also seek to 

discovery of the Government’s awareness or knowledge of Two Shields claims prior to 

December 10, 2009, as well as information related to valuation of Plaintiffs’ mineral interests.  

Id. at ¶¶ 13-16.  It is simply inconceivable that all such information is protected as work product, 

especially given the regulatory requirements applicable to the Government’s approval of those 

leases.  25 C.F.R. §§ 212.1, 212.3 (requiring consideration of a variety of factors).   

Moreover, even with respect to those documents that might ordinarily be privileged, three 

factors bear consideration.  First, the Government cannot simply be permitted to state generally 

that all documents are privileged.  It must produce a privilege log so that both Plaintiffs and this 

Court can evaluate the applicability of the privilege.  RCFC 26(b)(5)(A) (explaining that, to 

protect trial-preparation materials, a party must “describe the nature of the documents, 

communications, or tangible things not produced or disclosed—and to do so in a manner that, 

without revealing information itself protected, will enable other parties to assess the claim”).  

Second, under settled law, the Government had an obligation to disclose “full 

information as to the relevant facts, the rights of the beneficiary, and as to the legal effect of the 

transaction” to Plaintiffs prior to obtaining the release of any claims.  Shoshone Indian Tribe of 

the Wind River Reservation, Wyo. v. United States, 58 Fed. Cl. 542, 545 (2003).  As a result, 

unless the Government now concedes that it violated that duty, it must have disclosed the 

requested information at least to Cobell class counsel, and that disclosure destroys the privilege.  

See In re MSTG, Inc., 675 F.3d 1337, 1344 (Fed. Cir. 2012) (“In enacting Rule 408, Congress 
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did not take the additional step of protecting settlement negotiations from discovery.”). 

Third, to be clear, “where a party affirmatively reserves the right to use parol evidence to 

bolster its interpretation of a contract, it may not, via the attorney-client privilege, withhold from 

discovery attorney-client communications that also form the extrinsic context for the agreement, 

particularly those that occurred in negotiating or interpreting the agreement.”  Stovall, 86 Fed. 

Cl. at 772.  As a result, ignoring all else, unless the Government now agrees that it will waive its 

right to present any so-called work product evidence to support its interpretation of the Cobell 

Agreement (which given its burden to prove its affirmative defense would effectively negate its 

defense altogether), it cannot now hide behind the privilege.  Id. at 772-73; Eden Isle Marina, 89 

Fed. Cl. at 523 (finding it unlikely that a defendant could prove its accord and satisfaction 

affirmative defense “without reference to privileged and protected material”).   

Finally, the Government’s criticism of Plaintiffs for not soliciting or submitting 

“evidence from Cobell class counsel” is a red herring.  56(d) Resp., Dkt. 15 at 8.  The Federal 

Circuit has made clear that “the intention of a party entering into a contract is determined by an 

objective reading of the language of the contract, not by that party’s statements in subsequent 

litigation.”  E.g., Varilease Tech. Grp., Inc. v. United States, 289 F.3d 795, 799 (Fed. Cir. 2002).  

Thus, such post hoc evidence would be entirely irrelevant.  Id. 

In sum, no reason exists to hold Plaintiffs’ need for discovery against them.  Tenn. Valley 

Auth., 60 Fed. Cl. at 675.  Plaintiffs have yet to have any opportunity for discovery and are thus 

entitled to the specific evidence they seek, e.g., Dkt. 12 at 2-5, if not “full-blown discovery” to 

avoid further “wasteful exercise[s] in piecemeal litigation.”  Jade Trading, 60 Fed. Cl. at 559. 

 CONCLUSION 

Plaintiffs respectfully request that this Court stay the Government’s motion indefinitely 

and permit them the discovery they need to adequately respond to the Government’s motion. 
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