
 

 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 

(Electronically Filed on June 17, 2013) 
 
RAMONA TWO SHIELDS, et al., 
 
  Plaintiffs, 
 
 v. 
 
UNITED STATES OF AMERICA, 
 
  Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
No. 13-90L 
 
Hon. Lawrence J. Block 

 
UNITED STATES’ OPPOSITION TO [12] PLAINTIFFS’ RCFC 56(d) MOTION FOR 

DISCOVERY 
 

I. INTRODUCTION 

 Plaintiffs’ “Motion for Discovery” should be denied since plaintiffs have failed to 

establish that they need the information sought to oppose the United States’ motion for summary 

judgment because that information is neither relevant nor admissible and, with respect to certain 

information, plaintiffs have failed to explain why they have not obtained that information from 

other sources previously.  The United States therefore respectfully requests that plaintiffs’ 

motion be denied in full. 

II. ARGUMENT 

 Rule 56(d) of the Rules of the United States Court of Federal Claims (“RCFC”) sets forth 

a means by which a party may respond to a motion for summary judgment.  If the party opposing 

a motion for summary judgment makes an appropriate showing (by affidavit or declaration) that 

it cannot present facts essential to justify its opposition because it requires discovery, the Court 

may deny the motion for summary judgment, defer resolution of the motion for summary 

judgment to allow discovery, or issue any other appropriate order.  RCFC 56(d).  Plaintiffs 
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advanced a Rule 56(d) argument in their opposition to the United States’ motion for summary 

judgment.  Opp’n at 18-22, ECF No. 11.  Plaintiffs simply reiterate their arguments advanced in 

opposition to the United States’ motion in their instant “Motion for Discovery.”   

A. Plaintiffs Fail to Establish that the Discovery Sought Will Engender a 
Genuine Issue of Material Fact. 

 Plaintiffs’ motion fails to establish that it is entitled to any discovery to respond to the 

United States’ motion.  As held by the Court of Federal Claims, to be entitled to relief under 

Rule 56(d) 

the non-movant must by affidavit and supporting papers: (1) specify the particular 
factual discovery being sought, (2) explain how the results of the discovery are 
reasonably expected to engender a genuine issue of material fact, (3) provide an 
adequate factual predicate for the belief that there are discoverable facts sufficient 
to raise a genuine and material issue, (4) recite the efforts previously made to 
obtain those facts, and (5) show good grounds for the failure to have discovered 
the essential facts sooner. 
 

Thiesen Vending Co. v. United States, 58 Fed. Cl. 194, 198 (2003).  Plaintiffs also have to show 

that the requested information is “relevant and necessary” to oppose the motion.  Paalan v. 

United States, 57 Fed. Cl. 15, 18 (2003).  That relevant evidence has to be admissible.  RCFC 

56(c)(2). 

 The United States’ motion for summary judgment is based upon the clear and 

unambiguous release contained in the Cobell Settlement Agreement.  U.S. Mot. at 14-18, ECF 

No. 6-1.  In response to the United States’ motion, plaintiffs seek discovery into four areas: 1) 

information on the government’s knowledge, assessment, and valuation of plaintiffs’ potential 

leasing claims asserted in their First Cause of Action (McNeil Decl. at ¶¶ 13, 16, ECF No. 11-1); 

2) settlement communications between government counsel and Cobell class counsel (id. at ¶¶ 

14, 17); 3) information on the amount of compensation that will be paid to plaintiffs as part of 

the Trust Administration Class settlement (id. at ¶ 15); and 4) information on the government’s 
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record retention practices (id. at ¶ 18).  See also Rule 56(d) Mot. at 2, ECF No. 12.  Plaintiffs 

seek this information not because the Cobell Settlement Agreement is ambiguous, they instead 

seek this discovery “even absent an ambiguity.”  Id. at 5. 

 Plaintiffs maintain that they are entitled to discovery “even absent an ambiguity” because 

they contend that “it is the Government’s burden to prove the absence of an ambiguity.”  Id. at 8.  

Plaintiffs are incorrect.  The party claiming that a contract is ambiguous bears the burden of 

establishing the ambiguity.  Murphy v. Keystone Steel & Wire Co., 61 F.3d 560, 565 (7th Cir. 

1995) (extrinsic evidence cannot be used to create an ambiguity and “[t]he party claiming that a 

contract is ambiguous must first convince the judge that this is the case”); see also Blinderman 

Const. Co. v. United States, 15 Cl. Ct. 121, 126-27 (1988) (plaintiff “failed to prove by a 

preponderance of the evidence that the contract . . . was ambiguous . . . .”).  Conversely, if the 

language of the release in a settlement agreement or contract clearly bars the asserted claim, the 

plain language governs.  King v. Dep’t of the Navy, 130 F.3d 1031, 1033 (Fed. Cir. 1997).  

Because the United States’ motion is premised on the fact that the Cobell Settlement Agreement 

is unambiguous, it is plaintiffs’ burden to establish and prove that the Cobell Settlement 

Agreement is susceptible to two or more plausible interpretations.  Plaintiffs have not 

demonstrated how any information sought through discovery could lead to a reasonable 

interpretation of the Cobell Settlement Agreement’s release of Land Administration Claims that 

does not include plaintiffs’ Land Administration Claims.  See American Sav. Bank, F.A. v. 

United States, 50 Fed. Cl. 586, 587 (2001) (a party “cannot merely assert the existence of 

ambiguities that the text of the contracting document belie to open the door to liability 

discovery”).  

 If the Cobell Settlement Agreement is unambiguous, all the parol evidence sought by 
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plaintiffs in discovery is inadmissible.  “When the terms of a contract are clear and 

unambiguous, there is no need to resort to extraneous circumstances, such as prior negotiations . 

. . for its interpretation.”  Gutz v. United States, 45 Fed. Cl. 291, 297 (1999); see also City of 

Tacoma, Dep’t of Pub. Utils. v. United States, 31 F.3d 1130, 1134 (Fed. Cir. 1994) (“Outside 

evidence may not be brought in to create an ambiguity where the language is clear.”); Thanet 

Corp. v. United States, 591 F.2d 629, 633 (Ct. Cl. 1979) (“Words [in a contract] are to be given 

their plain and ordinary meanings.”).  As such, “[t]he precise, unambiguous language of the 

Agreement renders any evidence of discourse during mediation irrelevant to an interpretation of 

the Agreement.”  Speed v. United States, 108 Fed. Cl. 648, 655 (2013). 

 Plaintiffs have failed to establish that discovery into the government’s knowledge, 

assessment, and valuation of plaintiffs’ potential leasing claims asserted in their First Cause of 

Action, settlement communications between government counsel and Cobell class counsel, 

information on the amount of compensation that will be paid to plaintiffs as part of the Trust 

Administration Class settlement, or information on the government’s record retention practices 

“are reasonably expected to engender a genuine issue of material fact.”  Thiesen Vending Co., 

Inc., 58 Fed. Cl. at 198.  A fact is “material” when it might affect the outcome of the suit under 

governing law.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  Furthermore, there 

is only a genuine issue of material fact when the evidence is such that the fact-finder could return 

a verdict for the nonmoving party.  Id.  Because plaintiffs have failed to articulate any ambiguity 

in the Cobell Settlement Agreement, the parol evidence they seek through discovery will not 

engender a genuine issue of material fact.1/ 

                                                 
1/   Moreover, in the absence of any ambiguity, there are no presumptions in favor of the 
Indians in contract construction.  See Standing Rock Sioux Tribe v. United States, 182 Ct. Cl. 
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 The cases primarily relied upon by plaintiffs do not establish that the discovery they seek 

is relevant to interpreting the Cobell Settlement Agreement.  Metric Constructors, Inc. v. Nat’l 

Aeronautics and Space Admin. involved a procurement contract for construction of a 

government facility.  169 F.3d 747, 748 (Fed. Cir. 1999).2/  At issue was whether “trade practice 

and custom” should be considered by a court in contract interpretation.  Id. at 751.  Here, the 

Cobell Settlement Agreement does not contain any “terms of art” or terms that are not elsewhere 

defined in the agreement.  Plaintiffs do not seek to discover or introduce evidence of “trade 

practice and custom.”  Thus, Metric Constructors has no application in this case. 

 Furthermore, the United States Court of Appeals for the Federal Circuit warned that 

evidence of trade usage, however, does not mean that a court should always 
accept evidence of trade practice and custom in interpreting the terms of a 
contract.  A contracting party cannot, for example, invoke trade practice and 
custom to create an ambiguity where a contract was not reasonably susceptible of 
differing interpretations at the time of contracting.   
 

Id. at 752.  Because plaintiffs have failed to meet their burden of establishing that the Cobell 

Settlement Agreement is ambiguous, they cannot invoke parol evidence to “create an 

ambiguity.” 

 Jay Cashman, Inc. v. United States, also relied upon by plaintiffs, involved a contract to 

dredge a shipping channel to a certain depth.  88 Fed. Cl. 297, 299 (2009).  The contract in that 

case did not specify how the dredged depth was to be measured, and there were two commonly 

employed means of determining channel depth: the “average depth” method and the “minimum 

depth” method.  Id. at 301.  Judge Allegra recognized that when the contract’s language is 

                                                                                                                                                             
813, 820 (1968) (“any ambiguity that does not adequately express the understanding must be 
construed in the Indian’s favor . . .”) (emphasis added). 
 
2/   At this juncture, the United States notes that the Cobell Settlement Agreement is not a 
procurement contract.  Instead, it was an agreement made by the government “in its sovereign, or 
governmental capacity.”  Trudeau v. United States, 68 Fed. Cl. 121, 127 (2005). 
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unambiguous it must be given its plain and ordinary meaning and the court may not look to 

extrinsic evidence to interpret its provisions.  Id. at 305.  The contract at issue in that case said 

nothing on the means to measure channel depth, and the parties produced conflicting evidence as 

to what method was to be used in assessing contract performance.  Id. at 305-6.  Judge Allegra 

therefore concluded that “the contract itself suggests that the parties did not believe it was 

obvious that the minimum depth method would be employed for acceptance purposes.”  Id. at 

306. 

 In this case, unlike in Jay Cashman, Inc., the Cobell Settlement Agreement expressly 

defines the claims that are being released.  The Cobell Settlement Agreement is not silent as to a 

disputed term.  Instead, the Cobell Settlement Agreement defines “Land Administration Claims” 

and unambiguously releases Land Administration Claims, “known or unknown” as of the Record 

Date.  U.S. Mot. Undisputed Fact (“UF”) 24.  Thus, as Judge Allegra recognized, the 

unambiguous provisions of the Cobell Settlement Agreement are not susceptible to the 

introduction of parol evidence. 

 The contract at issue in Clear Creek Cmty. Serv. Dist. v. United States, 100 Fed. Cl. 78 

(2011), also relied upon by plaintiffs, provided that the water service agency’s contractual right 

to delivered water during water shortage periods “will be allocated in accordance with the then-

existing Project M&I Water Shortage Policy.”  Defendant’s Proposed Findings of 

Uncontroverted Fact at ¶ 17 in Clear Creek, No. 10-420 (Fed. Cl. June 22, 2011), ECF No. 17.  

The plaintiff in Clear Creek claimed that it was entitled to water that was not provided by the 

government because of an ambiguity pertaining to the Project M&I Water Shortage Policy.  

Plaintiff argued that 

the Government’s defensive position is to simultaneously and inconsistently claim 
that it has no “policy,” . . . while also enforcing a policy, and not knowing what 
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water shortage policy was in effect at the time of the Government’s [alleged] 
breach . . . 
 

100 Fed. Cl. at 80.  Unlike in Clear Creek, the Cobell Settlement Agreement does not employ 

terms of art that are not defined in the four-corners of the contract, and it does not borrow and 

incorporate an independently developed agency policy.  The release in the Cobell Settlement 

Agreement unambiguously resolved Land Administration Claims, “known or unknown,” that 

“were, or should have been,” asserted in the Cobell Amended Complaint.  UF 23.  “Land 

Administration Claims” is a defined term in the Cobell Settlement Agreement.  UF 24.  There is 

no need to resort to any extraneous evidence to interpret the Cobell Settlement Agreement. 

 In sum, plaintiffs have failed to show that the requested discovery will lead to, or is 

reasonably calculated to lead to, admissible evidence that will engender a genuine issue of 

material fact.  “Plaintiffs’ bald allegations are thus insufficient to warrant the broad discovery 

they seek.”  ConocoPhillips v. United States, 73 Fed. Cl. 46, 59 (2006) (citing Paalan, 57 Fed. 

Cl. at 18).  Plaintiffs’ motion should be denied. 

B. Plaintiffs Fail to Show Reasonable Efforts and a Failure to Obtain the 
Requested Information. 

 Plaintiffs’ motion should also be denied because they fail to make any showing that they 

have tried to obtain, and failed to obtain, the information they seek in discovery.  See McNeil 

Decl.  Plaintiffs simply note that “discovery has not even begun.”  Rule 56(d) Mot. at 8.  This is 

insufficient where, as here, much of the information sought by plaintiffs may be available to 

them from sources other than discovery from the United States. 

 As for plaintiffs’ request for information on the government’s record retention practices 

(McNeil Decl. at ¶ 18), the Federal Records Act, 44 U.S. C. §§ 2901-2910, and Federal Records 

Disposal Act, 44 U.S.C. §§ 3301-3324, are public laws.  Also, the Department of the Treasury 

filed 44 quarterly reports on its record retention practices in Cobell, see Ntc. of Filing, Cobell v. 
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Salazar, No. 96-cv-1285 (D.D.C. Dec. 1, 2010), ECF No. 3633, and the Department of the 

Interior’s Office of Trust Records filed monthly reports about Indian trust records in Cobell, see 

Ntc. of Filing, Cobell v. Salazar, No. 96-cv-1285 (D.D.C. Feb. 18, 2011), ECF No. 3654.  

Plaintiffs cannot claim they are ignorant of federal record retention policies.   

 As for plaintiffs’ request for their estimated Trust Administration Class settlement 

payments (McNeil Decl. at ¶ 15), plaintiffs could have contacted class counsel or the Claims 

Administrator.  See Parris Decl., Ex. 2-B at 74, ECF No. 11-1 (“Who to contact with 

questions?”).  Similarly, plaintiffs have failed to obtain or present any evidence from Cobell 

class counsel supporting their theory that there are “latent ambiguities” in the Cobell Settlement 

Agreement.  See, e.g., Cobell v. Norton, 212 F.R.D. 14, 17 (D.D.C. 2002) (quoting 3 Herbert 

Newburg & Alba Conte, Newburg on Class Actions § 15.18 (3d ed. 1992)) (“After a court has 

certified a case as a class action and the time for exclusions has expired, the attorney for the 

named plaintiff represents all class members who are otherwise unrepresented by counsel.”); see 

also Van Gemert v. Boeing Co., 590 F.2d 433, 440 n.15 (2d Cir. 1978) (Class certification 

“makes the class the attorney’s client for all practical purposes”).  Plaintiffs have failed to 

explain why they failed to seek the information requested from the attorneys that represented 

them in Cobell or the Claims Administrator that is administering the Trust Administration Class 

settlement. 

 Plaintiffs’ request for the United States internal evaluations of plaintiffs’ claims in Cobell 

and this case (McNeil Decl. at ¶¶ 13, 16) seeks attorney work-product that is protected from 

discovery.  Fed. R. Evid. 502(g)(2); Jicarilla Apache Nation v. United States, 88 Fed. Cl. 1, 12-

13 (2009) overruled on other grounds by United States v. Jicarilla Apache Nation, 564 U.S. ___, 

131 S. Ct. 2313 (2011).  Thus, plaintiffs are not entitled to this information in any event. 
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 In sum, plaintiffs’ motion should be denied because they have not demonstrated efforts 

previously made to obtain those facts or show good grounds for the failure to have discovered 

facts sooner.  Thiesen Vending Co., 58 Fed. Cl. at 198. 

III. CONCLUSION 

 Wherefore, the United States respectfully requests that plaintiffs’ motion be denied in 

full. 

 Respectfully submitted, June 17, 2013, 

 ROBERT G. DREHER 
Acting Assistant Attorney General 
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