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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
____________________________________ 
      ) 
RAMONA TWO SHIELDS   ) 
and MARY LOUISE DEFENDER  ) 
WILSON individually, and on behalf  )  
of all others similarly situated,  ) 

) 
   Plaintiffs,  ) No.  1:13-cv-00090-LB 
      ) 
  v.    ) Hon. Lawrence J. Block 
      ) 
UNITED STATES,     ) ORAL ARGUMENT REQUESTED 
      ) 
   Defendant.  ) 
____________________________________) 
 

PLAINTIFFS’ RCFC 56(d) MOTION FOR DISCOVERY TO RESPOND TO 
DEFENDANT’S MOTION TO DISMISS AND FOR SUMMARY JUDGMENT [DKT. 6] 

AND MEMORANDUM IN SUPPORT 
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 Plaintiffs Ramona Two Shields and Mary Louise Defender Wilson respectfully move the 

Court for discovery pursuant to Rule 56(d) of the Rules of the Court of Federal Claims 

(“RCFC”).  Plaintiffs bring this motion in the alternative and only to the extent the Court does 

not otherwise deny the Government’s Motion to Dismiss and for Summary Judgment (Dkt. 6) 

outright and allow the case to proceed to ordinary discovery for the reasons stated in Plaintiffs’ 

Brief in Opposition to the Government’s Motion to Dismiss and for Summary Judgment 

(attached as Exhibit 1).1 

QUESTIONS PRESENTED 

Whether Plaintiffs are entitled to obtain the discovery they need to respond to the 

Government’s summary judgment motion before responding to that motion. 

STATEMENT OF THE CASE 

 The Government suggests that this is simple case, and that the “plain language” of the 

Cobell release “clearly bars” the specific Fort Berthold oil and gas claims Plaintiffs now assert in 

their complaint (“Two Shields claims”).  Dkt. 1.  But the simple truth of the matter is that the 

Government’s own motion contradicts its theory.   

By bringing this motion on summary judgment grounds (and attaching hundreds of pages 

of extrinsic evidence of its choosing), the Government necessarily admits this is a fact-dependent 

issue.  And it is.  After all, it is settled law that to “determine which claims a release is intended 

to bar, courts consider the entirety of the instrument of the release and the ‘facts and 

circumstances attending its execution.’”  Imprimis Investors LLC v. United States, 83 Fed. Cl. 

                                                 
1  Pursuant to RCFC 5.4(b)(3), Plaintiffs have attached their Brief in Opposition to the 

Government’s Motion to Dismiss and for Summary Judgment and rely on pages 6 through 26 in 
support of this motion.  Plaintiffs also rely on their previously filed Appendix of Exhibits [Dkt. 
11-1, 11-2, 11-3], and any additional arguments or evidence that may be presented in reply, at 
argument, and/or with leave of court, as well as any additional matters that may be judicially 
noticed. 
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46, 61 (Fed. Cl. 2008) (emphasis added).  Accordingly, Plaintiffs must be permitted an 

opportunity to discover and introduce evidence of “the ‘facts and circumstances attending [the] 

execution’” of the Cobell settlement agreement to guide interpretation.  At a minimum, this 

includes discovery related to the “negotiation and execution” of the Agreement, the 

Government’s knowledge of the Two Shields claims at the time it negotiated the Cobell 

Agreement, any disclosures made by the Government to Cobell class counsel, and the payments 

each class member is expected to receive under Cobell. 

Moreover, the need for discovery is doubly true in every case where (as here) two 

reasonable interpretations of contractual language exist.  Ex. A at pp. 9-18, 26 n.16.2  In that 

case, “interpretation becomes a matter of fact.”  Imprimis, 83 Fed. Cl. at 61 (emphasis added).  

“[G]enuine issues of material fact abound,” and the court must permit both parties to discover 

and introduce extrinsic evidence to resolve the intended meaning.  Jay Cashman, Inc. v. United 

States, 88 Fed. Cl. 297, 307 (Fed. Cl. 2009).  Summary judgment is therefore inappropriate.  Id. 

Accordingly, in light of Plaintiffs’ clear need and clear entitlement to discovery, 

Plaintiffs bring this motion for discovery pursuant to RCFC 56(d), which states: 

(d) When Facts Are Unavailable to the Nonmovant.  If a nonmovant 
shows by affidavit or declaration that, for specified reasons, it cannot present 
facts essential to justify its opposition, the court may: 

(1) defer considering the motion or deny it; 
(2) allow time to obtain affidavits or declarations or to take discovery; or 
(3) issue any other appropriate order. 

Plaintiffs respectfully ask the Court to defer consideration of the Government’s motion until after 

ordinary discovery has taken place.  Jade Trading, LLC v. United States, 60 Fed. Cl. 558, 566 

                                                 
2  In their brief in opposition to the Government’s premature motion for summary 

judgment, Plaintiffs explain that the Cobell Agreement is ambiguous in several material respects 
as applied to the Two Shields claims, including the release language, the claim definition, the 
payment mechanics, and its exceptions.  Ex. A at pp. 9-18, 26 n.16. 
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(Fed. Cl. 2004) (authorizing “full-blown discovery” under RCFC 56(d) because “forcing 

Defendant to engage in truncated discovery solely to enable it to oppose Plaintiffs’ motions 

would be a wasteful exercise in piecemeal litigation and could engender extraneous disputes as 

to the scope of discovery ‘essential’ for Defendant to respond to Plaintiffs’ motions”).   

ARGUMENT 

This court typically employs a five-factor test to check “the bona fides of the party 

opposing summary judgment” under RCFC 56(d).  Theisen Vending Co. v. United States, 58 

Fed. Cl. 194, 198 (2003) (noting however that “[t]hese prerequisites should not impair the 

salutary, generous purposes of the Rule”).  The party opposing summary judgment “must by 

affidavit and supporting papers: (1) specify the particular factual discovery being sought, (2) 

explain how the results of the discovery are reasonably expected to engender a genuine issue of 

material fact, (3) provide an adequate factual predicate for the belief that there are discoverable 

facts sufficient to raise a genuine and material issue, (4) recite the efforts previously made to 

obtain those facts, and (5) show good grounds for the failure to have discovered the essential 

facts sooner.”  Id.  Plaintiffs satisfy each requirement. 

I. Plaintiffs Have Identified the Particular Discovery They Seek.   

Plaintiffs seek the following discovery—including document requests, interrogatories and 

depositions: 

• Any and all information related to the Government’s awareness or 
knowledge prior to September 30, 2009, and December 10, 2010, of the 
Two Shields claims and/or the Government’s potential liability to 
Plaintiffs and the Two Shields class, including:  

 
o Detailed discovery regarding any Government investigations (or 

lack thereof) into the actions of the Bureau of Indian Affairs 
(“BIA”) as they relate to the Two Shields claims; and 
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o Production of any Government documents, reports, 
correspondence, or other communications about the BIA’s actions 
as they relate to the Two Shields claims. 
 

• Any and all information related to any and all disclosures made by the 
Government to the Cobell class concerning Two Shields claims. 

 
• Any and all information related to the Cobell payment methodology and 

any payments to be made to Two Shields class members under the Cobell 
settlement including: 

 
o Deposition of the Government’s key affiants, Ms. Michelle D. 

Herman and Ms. Renita Howling Wolf, to get critical context for 
the statements they make in their affidavits, including potential 
shortcoming in their methodology; and 
 

o Detailed discovery into the expected payments to be received by 
Two Shields class members as demonstrated by the historic value 
of their accounts.3  

 
• Any and all information in the Government’s possession related to the 

value of the Two Shields mineral interests, including: 
 
o Information from federal officials—including BIA and Mineral 

Management Service officials—relating to any evaluations of the 
Bakken Shale; 
 

o Detailed discovery into the amount of oil reserves on the Fort 
Berthold Reservation; 
 

o Production of other leases the Government approved or entered 
into other leases in the area; and 
 

o Detailed discovery related to the general market price for Bakken 
formation leases. 

 
• Any and all information related to the “negotiation and execution” of the 

Cobell Settlement Agreement, including the deposition of those 
Government officials involved at the Department of Interior in negotiating 
the Agreement; 
 

                                                 
3  Plaintiffs note that the Government has put this information at issue by stating without 

any support that “compensation for members of the Trust Administration Class is expected to 
range from a low of $800 to a high, for some individuals, of tens or hundreds of thousands of 
dollars, or even over $1 million.”  Mot. at 28 (emphasis added).   
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• Any and all information related to the Government’s document retention 
policies and any records or other evidence it may have lost.  

 
Dkt. 11-1 at 5-6 ¶¶ 12-18; see also id. at 49 ¶ 40 (Parris Declaration) (identifying additional 

discovery sought); Dkt. 11-2 at 168 ¶ 22 (Reineke Declaration) (noting need for discovery); id. at 

191 ¶ 12, 203 ¶ 34 (Zmijewski Declaration) (identifying additional discovery sought). 

II. This Discovery Will Engender Genuine Issues of Material Fact. 

All of the discovery sought is “reasonably expected to engender a genuine issue of 

material fact.”  Theisen, 58 Fed. Cl. at 198.  As explained, even absent an ambiguity, Plaintiffs 

are entitled to introduce evidence of “the ‘facts and circumstances attending [the] execution’” of 

the Cobell Agreement.  Imprimis, 83 Fed. Cl. at 61 (citation omitted).  This is doubly true when 

as here, the settlement language “is reasonably susceptible to more than one interpretation” by a 

reasonable observer familiar with the circumstances.  Horn & Assocs., Inc. v. United States, 104 

Fed. Cl. 121, 129 (Fed. Cl. 2012).   

Accordingly, Plaintiffs must be permitted an opportunity to discover and introduce 

evidence of the Government’s knowledge (or lack thereof) of the Two Shields claims prior to 

September 30, 2009, and December 10, 2010.  Not only is this relevant to understanding the 

context of the Agreement, Metric Constructors, Inc. v. Nat’l Aeronautics & Space Admin., 169 

F.3d 747, 752 (Fed. Cir. 1999) (“[C]ontext may well reveal that” contract terms otherwise 

thought to be clear “are not, and never were, clear on their face.”), but unlike in an ordinary class 

action settlement situation, the Government cannot obtain the release of a claim from its Indian 

wards unless it first discloses “full information as to the relevant facts, the rights of the 

beneficiary, and as to the legal effect of the transaction” to the releasing party.  See Shoshone 

Indian Tribe of the Wind River Reservation, Wyo. v. United States, 58 Fed. Cl. 542, 545 (Fed. Cl. 

2003) (emphasis added) (concluding that the Government could not prevail on its “release 
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theory” because “[n]owhere does the Government allege that it had advised the Tribes that there 

was evidence that major oil companies, including lessees on the Reservation, had deliberately 

undervalued their oil for many years” (alteration in original) (citation and internal quotation 

mark omitted)).  As a result, discovery of both what the Government knew about Two Shields 

claims and what it disclosed is highly relevant to understanding which claims the Agreement 

released.   

Similarly, Plaintiffs must be permitted to obtain discovery related to the Cobell payment 

methodology and the value of Plaintiffs’ mineral interests.  Because the Government’s “control 

over Indian property in a guardian-type capacity includes the obligation to pay the full value for 

the property,” e.g., Fort Berthold Reservation v. United States, 390 F.2d 686, 693 (Ct. Cl. 1968) 

(emphasis added), any disparity between the full value of Plaintiffs’ claims and what they can 

expect to receive under the Cobell Agreement is also highly relevant objective evidence as to 

whether those claims were intended to be released.  See Metric Constructors, 169 F.3d at 752. 

This is especially true given the attached declarations of Daniel Reineke (an expert in the 

field of oil and gas valuation), Jim Parris, (a former BIA auditor and the first director of the 

Office of Trust Funds Management (since renamed the Office of the Special Trustee) of the 

Department of the Interior), and Prof. Mark Zmijewski of the University of Chicago Booth 

Graduate School of Business.  See generally Dkt. 11-1, 11-2, 11-3.  Mr. Reineke conservatively 

values the Two Shields claims at a range of $200 to $300 million, Dkt. 11-2 at 168 ¶ 22—an 

average of $100,000 to $150,000 per class member, id. at 209 ¶ 45.  This far exceeds the 

minimal $1,600 average pro rata payment Mr. Parris opines each will receive for the release of 

their “Trust Administration Claims.”  Dkt. 11-1 at 49 ¶ 39.  Moreover, Prof. Zmijewski explains 

the many reasons that he, a reasonable observer familiar with the circumstances surrounding the 
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Agreement’s execution and its payment mechanics, finds the Cobell payment formula 

inapplicable to Two Shields claims.  Dkt. 11-2 at 210 ¶ 46.  As he states:  “the damage 

calculations supporting the Cobell Settlement for the Trust Administration Class did not include 

Two Shields Plaintiffs’ damages related to the prospective proceeds” at issue in this litigation.  

Id.   

In light of these objective surrounding facts and circumstances, Plaintiffs must therefore 

be permitted “discovery related to the ‘negotiation and execution’ of” the Cobell Agreement.  As 

explained by Judge Sweeney, such discovery is highly relevant to resolving the meaning of 

disputed contractual language.  Clear Creek Cmty. Servs. Dist. v. United States, 100 Fed. Cl. 78, 

83 (Fed. Cl. 2011) (granting the plaintiff’s RCFC 56(d) motion and staying the defendant’s 

summary judgment motion indefinitely to allow the plaintiff to obtain discovery related to the 

contract at issue).   

And finally, the Government’s document retention policies are obviously relevant.  

Unless Plaintiffs know how the Government maintains its records, and whether it lost any, it will 

have no way of knowing if it has obtained all the relevant information it needs.   

III. An Adequate Factual Predicate Exists for the Belief that There Are 
Discoverable Facts Sufficient to Raise a Genuine and Material Issue. 

The third Theisen factor is also satisfied.  In the attached declarations, Plaintiffs have set 

forth “an adequate factual predicate for the belief that there are discoverable facts sufficient to 

raise a genuine and material issue.”  E.g., Dkt. 11-1 at 6-7 ¶¶ 19-20.  Namely, because the 

Government had an obligation to disclose “full information as to the relevant facts, the rights of 

the beneficiary, and as to the legal effect of the transaction” prior to settling a claim, if the 

Government did intend to release the Two Shields claims, it can demonstrate that intent by 

producing a record of its disclosures.  Shoshone Indian Tribe, 58 Fed. Cl. at 545.  Moreover, 
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requiring the Government to bear this affirmative burden is all the more appropriate in this 

circumstance given that it is the Government’s burden to demonstrate its waiver and release 

defense.  See Eden Isle Marina, Inc. v. United States, 89 Fed. Cl. 480, 523 (Fed. Cl. 2009) (“[I]t 

is incumbent on defendant to demonstrate both a meeting of the minds and a lack of ambiguity to 

establish its affirmative defenses.”).  Accordingly, even the absence of a record will be telling.   

For similar reasons, a factual predicate exists to believe that discovery related to the value 

of Plaintiffs’ mineral interests and the Cobell payment methodology will result in the discovery 

of facts that raise a genuine and material issue as to the appropriate interpretation of the disputed 

Cobell language.  As Plaintiffs’ experts have explained, the narrow Two Shields class damages 

dwarf the damages of the exponentially broader Cobell class.  E.g., Dkt. 11-1 at 209 ¶ 45.  And 

again, it is the Government’s burden to prove the absence of an ambiguity.  Plaintiffs can put the 

Government to its burden only if permitted an opportunity to depose the Government’s own 

witnesses.  The same is true of those Government officials that negotiated the Cobell Agreement.  

See Clear Creek, 100 Fed. Cl. at 83 (finding such requests sufficient to satisfy factor three). 

Finally, the Government’s own affidavits provide a factual predicate for discovery as to 

the Government’s document retention policies.  Ms. Herman plainly states that the Government 

has a history of losing critical documents.  Dkt. 6-2 at 8 ¶ 6(a) (explaining that her “major 

projects with Interior have included . . . the restoration of missing Electronic Ledger Era” data).   

IV. Plaintiffs Could Not Have Discovered These Facts Any Sooner.   

This court has explained that the last two Theisen factors are unequivocally met where 

“only preliminary discovery has been had, and there was no failure . . . to have discovered these 

facts any sooner in this litigation.”  Jade Trading, 60 Fed. Cl. at 566; see Clear Creek, 100 Fed. 

Cl. at 84 (finding each factor met where the discovery period had not yet closed).   

Here, discovery has not even begun.  As a result, RCFC 26(d) precludes Plaintiffs from 
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seeking “discovery from any source.”  RCFC 26(d) (“A party may not seek discovery from any 

source” until after the defendant has filed its answer and the parties have conferred pursuant to 

Appendix A ¶ 3.).  Thus, even more so than in Jade Trading and Clear Creek, “[t]he as yet 

unprobed nature of the transactions and intent of the parties which are at the heart of this case 

satisfy Rule 56([d])’s requirements.”  Jade Trading, 60 Fed. Cl. at 566 (emphasis added).   

CONCLUSION 

By this motion and their affidavits (and their prior opposition to the Government’s 

motion), Plaintiffs have demonstrated their entitlement to discovery.  They satisfy each of the 

five Theisen factors and therefore respectfully request that this Court stay the Government’s 

motion indefinitely and authorize “full-blown discovery” under RCFC 56(d) given the early 

status of this case.  Jade Trading, 60 Fed. Cl. at 566.  At a minimum, though, they respectfully 

ask this Court to permit them the specific categories of discovery they need to adequately 

respond to the Government’s motion. 

 

Respectfully submitted, 

  /s/  Kenneth E. McNeil  
Kenneth E. McNeil  
Shawn L. Raymond  
Charles R. Eskridge  
1000 Louisiana, Suite 5100  
Houston, Texas 77002  
Telephone: 713/651-9366  
Facsimile: 713/654-6666 
kmcneil@susmangodfrey.com 
sraymond@susmangodfrey.com 
ceskridge@susmangodfrey.com 
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Andres C. Healy 
1201 3rd Ave., Suite 3800  
Seattle, WA 98101 
Telephone: 206/505-3843 
Facsimile: 206/516-3883 
ahealy@susmangodfrey.com 
 

Dated:  June 3, 2013    Counsel for Plaintiffs 
 
 
Of Counsel: 
 
Roger J. Marzulla 
Nancie G. Marzulla  
MARZULLA LAW, LLC 
1150 Connecticut Avenue, NW 
Suite 1050 
Washington, DC 20036 
Telephone:  202/822-6760 
Facsimile:  202/822-6774 
nancie@marzulla.com 
roger@marzulla.com 
 
Mario Gonzalez  
GONZALEZ LAW FIRM  
522 7th Street, Suite 202  
Rapid City, SD 57701  
Telephone: 605/716-6355  
mario@mariogonzalezlaw.com 
 
John M. Olson  
JOHN M. OLSON P.C.  
418 E. Broadway Avenue #9  
Bismarck, ND 58501-4086  
Telephone: 701/222-3485  
olsonpc@midconetwork.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 3, 2013, I caused the foregoing PLAINTIFFS’ RCFC 56(d) 
MOTION FOR DISCOVERY TO RESPOND TO DEFENDANT’S MOTION TO 
DISMISS AND FOR SUMMARY JUDGMENT [DKT. 6] AND MEMORANDUM IN 
SUPPORT to be served on opposing counsel via the Court’s CM/ECF system. 
 
Dated:  June 3, 2013. 

       
/s/ Kenneth E. McNeil                           

      Kenneth E. McNeil 
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