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IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
No. 14-35165 

 
CONFEDERATED TRIBES AND BANDS OF THE 
YAKAMA INDIAN NATION, 

Plaintiff-Appellant 
 

v. 
 

ALCOHOL AND TOBACCO TAX AND TRADE 
BUREAU; JOHN J. MANFREDA, in his official 
capacity as Administrator of the Alcohol and Tobacco 
Tax and Trade Bureau; UNITED STATES 
DEPARTMENT OF THE TREASURY; TIMOTHY 
GEITHNER, in his official capacity as Secretary of the 
United States Department of the Treasury; UNITED 
STATES OF AMERICA, 

 
Defendants-Appellees  

 
ON APPEAL FROM THE JUDGMENT OF THE 

 UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF WASHINGTON

 
BRIEF FOR THE APPELLEES

 
 

STATEMENT OF JURISDICTION 

The Yakama Nation, Delbert Wheeler, Sr., an enrolled member of 

the Nation, and King Mountain Tobacco Co., Inc. (King Mountain), a 

corporation owned by Wheeler that is engaged in the manufacture of 
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tobacco products, brought this suit against the United States and 

Administrator of the Alcohol and Tobacco Tax and Trade Bureau (TTB) 

and the Secretary of the Treasury in their official capacities (together, 

the Government).  They sought injunctive and declaratory relief against 

the imposition of the federal excise tax on the manufacture of tobacco 

products under § 5701 of the Internal Revenue Code of 1986 (26 U.S.C.) 

(the Code or I.R.C.) respecting King Mountain’s manufacture of 

cigarettes and roll-your-own tobacco.  (ER 193-289.)1  Plaintiffs invoked 

the District Court’s federal question jurisdiction under 28 U.S.C. 

§§ 1331 and 1362.  As is explained in Argument I, infra, however, the 

Anti-Injunction Act, I.R.C. § 7421(a), and the tax exception to the 

Declaratory Judgment Act, 28 U.S.C. § 2201(a), deprived the District 

Court of subject matter jurisdiction over all plaintiffs’ claims for 

injunctive and declaratory relief to restrain the assessment and 

collection of federal taxes.   

                                      
1  “ER” references are to appellant’s excerpts of record.  “Doc.” 

references are to the record entry numbers assigned to the documents 
contained in the record by the Clerk of the District Court.   
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The Government moved to dismiss the amended complaint as 

barred by the Acts.  (ER 189-192.)  The District Court granted this 

motion only in part, dismissing the claims of King Mountain and 

Wheeler, but concluding that the Yakama Nation’s claims were not so 

barred.  (ER 178-181, 183.)   

Upon cross-motions for summary judgment (ER 143-163, 186-188), 

the District Court granted the Government’s motion (ER 1-20, 40) and 

denied the Yakama Nation’s motion (ER 21-35).  Judgment in favor of 

the United States was entered on January 24, 2014.  (ER 40, 382.)  On 

March 4, 2014, Yakama Nation filed a notice of appeal (ER 36-39), 

which was timely under 28 U.S.C. § 2107(b) and Fed. R. App. 

P. 4(a)(1)(B).  (Neither King Mountain nor Wheeler appealed.)  This 

Court’s jurisdiction rests upon 28 U.S.C. § 1292(a)(1).  

STATEMENT OF THE ISSUES 

1. Whether the Yakama Nation’s claims for injunctive and 

declaratory relief against the assessment and collection of the federal 

excise tax on King Mountain’s manufacture of tobacco products are 

barred by the Anti-Injunction Act, I.R.C. § 7421(a), and the tax 

exception to the Declaratory Judgment Act, 28 U.S.C. § 2201(a). 
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2. If the Yakama Nation’s claims are not so barred, whether 

the District Court correctly held that neither the General Allotment 

Act, 25 U.S.C. § 331, nor the Treaty with the Yakama, 12 Stat. 951 

(1855), exempts King Mountain’s manufacture of tobacco products from 

the federal excise tax imposed by § 5701 of the Code. 

STATEMENT OF THE CASE 

A. Procedural background 

Plaintiffs brought this suit for injunctive and declaratory relief, 

challenging the imposition of the federal excise tax on the manufacture 

of tobacco products on King Mountain.  (ER 193-289.)  The Government 

filed a motion to dismiss the claims as barred by the Anti-Injunction Act 

and the tax exception to the Declaratory Judgment Act (ER 189-192), 

which plaintiffs opposed (ER 198, 252).  In an opinion reported at 923 F. 

Supp.2d 1280 (ER 172-185), the District Court (Chief Judge Rosanna 

Malouf Peterson) granted the motion to dismiss as to Wheeler and King 

Mountain only.   

The case was decided on cross-motions for summary judgment by 

the remaining parties.  (ER 143-163, 186-188.)  In an order reported at 

996 F. Supp.2d 1061, the court denied summary judgment to the 
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Yakama Nation (ER 21-35) and granted summary judgment to the 

Government (ER 1-20, 40).  The Nation alone took this appeal.  (ER 36-

39.)  

B. Factual background 

1. Legal backdrop 

a. The excise tax on the manufacture of 
tobacco products 

Section 5701 of the Code imposes a federal excise tax on the 

manufacture of tobacco products in the United States.  As relevant here, 

the tax is imposed “[o]n cigarettes, manufactured or imported in the 

United States,” I.R.C. § 5701(b), and “[o]n roll-your-own tobacco, 

manufactured or imported in the United States,” I.R.C. § 5701(g).  The 

manufacturer is liable for the tax.  See I.R.C. § 5703(a).  The term 

“manufacturer of tobacco products” is defined in § 5702(d) to include 

“any person who manufactures” cigarettes or roll-your-own tobacco.   

b. The Treaty and the General Allotment Act 

i. In 1855, the United States and the Yakama Nation entered 

into the Treaty with the Yakama, 12 Stat. 951 (1855), by which certain 

land was ceded to the United States, but certain land was reserved to 

the Yakama.  (Doc. 54, ¶¶ 10, 12; Doc. 95, ¶¶ 10, 12.  See also Add. 39-

Case: 14-35165     09/12/2014          ID: 9238912     DktEntry: 19     Page: 13 of 82



-6- 

11828447.1 

44.)  Article II of the Treaty, after describing the boundaries of the 

reserved land, provides that “[a]ll which tract shall be set apart[ ] for 

the exclusive use and benefit of said confederated tribes and bands of 

Indians, as an Indian reservation . . . .”  12 Stat. at 952.  Article III 

provides “[t]hat, if necessary for the public convenience, roads may be 

run through the said reservation; and on the other hand, the right of 

way, with free access from the same to the nearest public highway, is 

secured to [Yakama Nation]; as also is the right, in common with 

citizens of the United States, to travel upon all public highways.”  12 

Stat. at 952-53.   

ii. The General Allotment Act was enacted by Congress in 1887 

and subsequently codified at 25 U.S.C. § 331 et seq.  “Thereunder, 

Indians were to be allotted lands on their reservations . . . , and 25 

years after allotment the allottees were to receive the lands discharged 

of the trust under which the United States had theretofore held them, 

and to obtain a patent ‘in fee, discharged of said trust and free of all 

charge or in-cumbrance whatsoever’ [25 U.S.C. § 348,] though the 

President might extend the period.”  Squire v. Capoeman, 351 U.S. 1, 3 

(1956).  Section 349 specifies that “the Secretary of the Interior may . . . 
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at any time to cause to be issued to [a competent Indian] allottee a 

patent in fee simple, and thereafter all restrictions as to sale, 

incumbrance, or taxation of said land shall be removed and said land 

shall not be liable to the satisfaction of any debt contracted prior to the 

issuing of such patent . . . .”   

In 1934, Congress enacted the Indian Reorganization Act of 1934, 

48 Stat. 984, codified at 25 U.S.C. §§ 461-479, which shifted away from 

the General Allotment Act’s emphasis on individual ownership.  United 

States v. Anderson, 625 F.2d 910, 912 (9th Cir. 1980).  Congress 

indefinitely extended the periods of trust and restrictions on alienation.  

See 25 U.S.C. § 462. 

2. King Mountain’s business 

Wheeler, an enrolled member of the Yakama, owns King 

Mountain, a corporation organized under the laws of the Yakama 

Nation.  (Doc. 95, ¶¶ 3-5.)  King Mountain manufactures cigarettes and 

roll-your-own tobacco in a plant located on Yakama Nation reservation 

property held in trust by the United States for the beneficial use of 

Wheeler.  (Id., ¶¶ 6, 9.)  King Mountain is also in the business of 

growing tobacco on trust land within the reservation.  (Id., ¶ 7.)  King 
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Mountain’s tobacco products are manufactured by, inter alia, blending 

the tobacco grown on the reservation with other tobacco grown outside 

the reservation.  (Id., ¶ 8.) 

3. The proceedings in the District Court 

Plaintiffs brought this suit for injunctive and declaratory relief 

against the imposition of the tobacco excise tax on King Mountain.  

(ER 248-289, 193-247.)  They asserted that the General Allotment Act 

and the Treaty both exempted King Mountain from the tax.2  (Id.)   

a. Jurisdictional rulings 

i. The Government moved to dismiss, contending that 

plaintiffs’ claims for injunctive and declaratory relief against the 

assessment and collection of federal taxes were barred by the Anti-

Injunction Act and the tax exception to the Declaratory Judgment Act 

(ER 189-192; Doc. 26 at 11-12.)  The Government contended that, 
                                      

2 Plaintiffs also alleged that (i) I.R.C. § 4225, which provides an 
exemption from taxation for certain Indian handicrafts, exempted King 
Mountain’s products (ER 242), and (ii) plaintiffs had a right under the 
Treaty to meet and confer with the President of the United States to 
resolve the matters in dispute (ER 244-245).  The Yakama Nation 
expressly waived its § 4225 argument in its opening brief (Br. 6), and 
the meet-and-confer claim became moot based upon its representation 
in the District Court that a satisfactory meeting with the President had 
occurred (ER 7 n.2).   
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contrary to plaintiffs’ assertions in their complaint, their situation did 

not fall within either of the two judicially-created exceptions to the Acts’ 

proscription.   

The Government first contended that plaintiffs’ situation did not 

satisfy the exception recognized in Enochs v. Williams Packing & 

Navigation Co., Inc., 370 U.S. 1, 7-8 (1962), because plaintiffs failed to 

establish both (i) that the Government could “under no circumstances” 

prevail on the merits of the tax liability and (ii) that the taxpayer was 

threatened with irreparable injury.  (Doc. 26 at 12-23.)  The 

Government pointed out that its position that King Mountain’s 

manufacture of tobacco products was taxable had a good faith basis in 

the Treaty and General Allotment Act.  (Id. at 13-21.)  Nor could the 

plaintiffs establish irreparable injury, the Government contended, 

where it was merely seeking the payment of a proper tax.  (Id. at 22-23.)   

The Government further contended that plaintiffs’ situation did 

not fall within the exception recognized in South Carolina v. Regan, 465 

U.S. 367 (1984), where the Court permitted South Carolina to maintain 

an action seeking to enjoin federal tax on unregistered bonds issued by 

the State where the State had no alternative legal remedy and no party 
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had an adequate incentive to represent its legal interests.  (Doc. 26 at 

23-25.)  The Government noted that because King Mountain, the 

taxpayer, had an adequate alternative legal remedy in the form of a 

refund suit, plaintiffs did not qualify for the exception.  (Id. at 24.)  It 

further contended that the interests of Wheeler (King Mountain’s 

owner) and the Yakama would be adequately represented in any such 

refund action.  (Id.) 

ii. In response, plaintiffs argued that they satisfied the 

Williams Packing exception.  According to plaintiffs, the Government 

could not succeed on the merits because the Treaty and the General 

Allotment Act clearly excepted King Mountain from the tax.  They 

further contended that imposition of the tax would result in irreparable 

harm to the Yakama Nation because its funds available for efforts to 

assist its members would be decreased.  (Doc. 33 at 13-28.)   

Plaintiffs contended that the Nation and Wheeler qualified for the 

South Carolina exception because Congress had not established a way 

for them to challenge the imposition of the tax on King Mountain.  (Id. 

at 12.)  Plaintiffs also asserted that the Anti-Injunction Act did not 
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apply to the Yakama Nation because it is not a “person” within the 

scope of the Act.  (Id. at 9-10.) 

iii. The District Court granted the Government’s motion to 

dismiss as to King Mountain and Wheeler, but denied it as to the 

Yakama Nation, finding that it qualified for the South Carolina 

exception.  (ER 172-185.)  In addressing that exception, the court 

observed that the Yakama Nation’s “interests as a sovereign are 

implicated by imposition of taxes on its enrolled members” and that it 

“has an interest in vindicating any rights secured to it in the Treaty of 

1855.”  (Id.)  It reasoned that, “[l]ike South Carolina . . . , the Yakama 

Nation should not be forced to rely on third-party plaintiffs to vindicate 

its sovereign rights.”  (ER 181.)  The court rejected Wheeler’s argument 

that he, too, qualified for this exception, noting that his interests 

coincided with King Mountain’s interest and that, as its owner and 

operator, he was “in a position to direct King Mountain to bring a 

refund suit.”  (Id.) 

The District Court held that neither King Mountain nor Wheeler 

qualified for the Williams Packing exception, relying exclusively on the 

lack of an irreparable injury.  (ER 182-183.)  In the court’s view, they 
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had failed to make a showing that their positive impact on the 

community, by way of providing employment and making charitable 

contributions, “would decrease should the tax be collected,” but merely 

contended that they “could provide greater service” if “collection is 

restrained.”  (ER 183.)  The court rejected the proposition that the loss 

of “possible future actions by King Mountain or Mr. Wheeler to benefit 

an undisclosed third-party” would result in irreparable harm.  (Id.)   

b. The Yakama Nation’s motion for partial 
summary judgment 

i. The Yakama Nation moved for partial summary judgment 

on two issues: (i) whether the General Allotment Act exempts King 

Mountain from the excise tax and (ii) whether Article II of the Treaty 

provides an exemption from the tax.  (ER 186-188; Doc. 53 at 2.)  

Relying on the Supreme Court’s decision in Capoeman, 351 U.S. 1, it 

first argued that, “through the General Allotment Act, Congress 

intended to preclude the federal government from taxing Native 

Americans when that tax is imposed on activities ‘directly tied’ to 

allotted trust property.”  (Doc. 53 at 8.)  The Nation argued that “[t]o 

tax King Mountain tobacco products would be to impose a tax directly 
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on agricultural activities tied to trust property and proceeds from such 

endeavors,” in violation of the General Allotment Act.  (Id. at 10).   

 The Yakama Nation further argued that Article II of the Treaty 

exempted King Mountain from the tax.  (Doc. 53 at 12-17.)  It argued 

that an intent “to exempt the Yakama from federal excise taxes on 

products that are produced using Yakama lands” should be found in the 

language of Article II that states that reservation land would be held for 

the “exclusive use and benefit” of the Yakama.  (Id. at 14.)  The Nation 

contended that its view of Article II was confirmed by extrinsic 

historical sources, which should be consulted to shed light on the 

Treaty’s meaning.  (Id. at 14-17.) 

 ii. The Government countered that King Mountain was not 

exempt under the General Allotment Act (Doc. 94 at 3-9) or the Treaty 

(id. at 9-15).  The Government argued that the standard for exemption 

under the General Allotment Act “is whether the Tax, if assessed and 

unpaid, would give rise to a lien against the allotted land at issue.”  (Id. 

at 4.)  The Government explained that no lien on allotted land would 

arise out of the excise tax here because the taxpayer was King 

Mountain, an independent corporation, while the allottee was Wheeler.  
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(Id. at 4-8.)  Because no lien would arise on Wheeler’s allotment based 

upon any tax liability of King Mountain, the Government argued that 

the exemption in the General Allotment Act did not apply.  (Id.)   

The Government further contended that although the General 

Allotment Act had been interpreted to preclude federal income tax on 

income directly and principally derived from allotted land, that statute 

did not reach the tax at issue, which is an excise on the activity of 

manufacturing tobacco products.  (Doc. 94 at 4-8.)  At all events, the 

Government asserted, “[t]he taxable manufacturing activity on the 

reservation is derived principally and directly from capital investment, 

not from the allotted land on which the factory and warehouse stand.”  

(Id.) 

As to the Treaty, the Government relied upon Ramsey v. United 

States, 302 F.3d 1074 (9th Cir. 2002), which requires a treaty to contain 

“express exemptive language” in order to establish an exemption from 

federal tax.  Absent such express language, the Government pointed 

out, resort to extrinsic evidence and the canons of Indian treaty 

construction to interpret a treaty is not allowed.  (Doc. 94 at 9-13.)  The 

Government argued that neither Article II nor Article III of the Treaty 

Case: 14-35165     09/12/2014          ID: 9238912     DktEntry: 19     Page: 22 of 82



-15- 

11828447.1 

include such express exemptive language.  The Government relied on 

decisions where this Court held that the “exclusive use and benefit” 

language in Article II (and similar treaties) did not exempt Indians 

from laws of general applicability, such as tax laws.  (Id. at 14-15.)  The 

Government also pointed out that the Court in Ramsey had held that 

Article III, which addresses access to roads and highways, did not 

exempt a Yakama Nation member from federal highway and diesel fuel 

excise taxes.  It argued that, by the same token, Article III furnishes no 

exemption from the manufacturing excise tax at issue.  (Id. at 14.)   

iii. The District Court denied Yakama Nation’s motion for 

partial summary judgment.  (ER 25-39.)  The court first noted that 

members of Indian tribes generally are liable to pay taxes.  (ER 24.)  

Under the General Allotment Act, the court explained, income directly 

derived from trust land is not subject to tax.  Nevertheless, “some 

income-producing activities, despite being sited on allotted or tribal 

trust land, are subject to federal taxes.”  (ER 26.)  The court concluded 

that the inclusion of trust-grown tobacco in the manufactured products 

does not insulate King Mountain from taxation.  (ER 27.)  The court 

acknowleged that, if Wheeler “were simply growing tobacco on his 

Case: 14-35165     09/12/2014          ID: 9238912     DktEntry: 19     Page: 23 of 82



-16- 

11828447.1 

allotment and selling that tobacco, Capoeman would dictate that those 

sales, and the income derived therefrom, would be tax free.”  (ER 27.)   

But the court stressed that “section 5701 does not tax Mr. Wheeler or 

King Mountain for growing tobacco.  Instead, King Mountain is taxed 

because it manufactured cigarettes and roll-your-own tobacco in the 

United States.”  (ER 28.)  In the court’s view, “[t]he fact that King 

Mountain included trust-land grown tobacco into its products does not 

change the scope of the excise tax.”  (Id.)  Instead, the court concluded 

that “[t]he finished cigarettes and roll-your-own tobacco are analogous 

to reinvestment income,” and as products “that are not directly derived 

from trust land for purposes of Capoeman,” the excise tax applies to 

their manufacture.  (ER 29.)   

The court further observed that, even if the King Mountain 

tobacco products were directly derived from the land, value was not 

generated principally from the use of reservation land and resources, as 

is necessary for the exemption.  “Uncontroverted evidence was 

presented that approximately twenty percent of the tobacco used by 

King Mountain to manufacture its products is grown on trust land,” 
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while “approximately eighty percent comes from a source in North 

Carolina.”  (ER 29.)  

Finally, the District Court agreed with the Government that, 

unless it were shown that King Mountain was an alter ego of Wheeler, 

and no such showing had been made, no lien could arise on property 

held in trust for Wheeler.  The court explained that “Mr. Wheeler is the 

allottee, but King Mountain is the taxpayer,” and that, “[a]ccordingly, 

any lien would be imposed on King Mountain’s property.”  (ER 30.)  The 

General Allotment Act, which prevents taxation of an allottee’s own 

land, or income directly derived therefrom, therefore did not apply.  (Id.)  

As to the Treaty, the District Court noted that, under Ramsey, a 

treaty must contain express exemptive language to find a tax 

exemption, and extrinsic information, including information about 

treaty negotiations, may be considered only if the treaty contains such 

express language.  (ER 31-33.)  The court further observed that this 

Court had previously considered the “exclusive use and benefit” 

language of Article II and had “noted that language ‘gives to the Tribe 

the exclusive use and benefit of the land on which the reservation is 

located.’”  (ER 33 (quoting Hoptowit v. Commissioner, 709 F.2d 564, 566 
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(9th Cir. 1983).)  The court accordingly concluded that any tax 

exemption contained in Article II “is limited to income directly derived 

from the land.”  (ER 34) (quoting Hoptowit¸ 709 F.2d at 566).  Because it 

had just ruled that “the tax is not imposed on products directly derived 

from the land,” the court held that “to the degree that Article II 

contains express exemptive language, the exemption . . . would not 

apply to the facts of this case.”  (ER 34.) 

c. The Government’s motion for summary 
judgment 

i. The Government thereafter moved for summary judgment.  

(ER 143-163.)  As an initial matter, the Government argued that the 

court’s denial of partial summary judgment operated effectively as a 

denial of the Yakama Nation’s claims under both the General Allotment 

Act and Article II of the Treaty.  (ER 146-154.)  Generally relying on 

those rulings, the Government maintained that it was entitled to 

summary judgment.  The Government pointed out, however, that 

because the manufactured tobacco products were not derived directly 

from the land, there was no occasion to reach the question whether 

those products were “principally” from the land.  (ER 150.)  Relying on 

Ramsey, supra, the Government further argued that it was already 
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clear that the “exclusive use and benefit” language of Article II was not 

the sort of express exemptive language that would exempt the Yakamas 

from an excise tax of general applicability, such as the tobacco excise 

tax.  (ER 153.)  

The Government further contended that no such express 

exemptive language was found in Article III of the Treaty, which the 

District Court had not previously addressed.  The Government asserted 

that, “in Ramsey, the Ninth Circuit made it clear that Article III’s 

travel-and-trade clause lacks any ‘express exemptive language.’”  

(ER 154.)  The Government argued that Ramsey established that 

Article III, which secures the Yakama “free access . . . to the nearest 

public highway” and “the right, in common with the citizens of the 

United States, to travel upon all public highways,” 12 Stat. at 953, “does 

not provide express language from which we can discern an intent to 

exempt the Yakama from federal heavy vehicle and diesel fuel taxation” 

(ER 156 (quoting Ramsey, 302 F.3d at 1080).)  Here, too, the 

Government contended that Article III “contains no language that 

reasonably can be construed to confer an exemption from the federal 

tobacco manufacturer’s excise tax.”  (ER 156.) 
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ii. For its part, the Yakama Nation argued that the District 

Court’s denial of its motion for summary judgment did not control the 

resolution of the Government’s motion.  (Doc. 140 at 4-5.)  It contended 

that the “incorporation of non-trust tobacco, and indeed the percentage 

of that tobacco, was fundamental to the Court’s denial of the motion.”  

(Id. at 6.)  It asserted that a genuine issue of material fact existed 

regarding the blend of tobacco.  The Nation also argued that, if the 

question were reached, a ratable portion of income from cigarettes and 

roll-your-own tobacco manufactured by King Mountain, attributable to 

components derived from trust property, should be considered exempt 

from the federal excise tax under the General Allotment Act.  (Id. at 9-

10.  See also id. at 7, 20.)  The Nation also disagreed with the court’s 

conclusion that King Mountain’s tax obligations would have no impact 

on Wheeler’s allotted land.  It argued that, for tax purposes, an Indian 

business entity should be treated in the same way as its owner.  (Id. at 

7-8.)  

As to the Treaty, the Yakama Nation first argued that Article II 

provided express exemptive language.  It contended that the term 

“exclusive” “is sufficiently express to confirm the Yakama reserved their 
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right to be free from federal taxation when exercising their right to 

‘exclusive use and benefit’ of their reserved lands.”  (Doc. 140 at 11.)  

This construction, it argued, was confirmed by Articles III and IV.  (Id. 

at 12.)  And if “exclusive” were ambiguous, the Nation argued that its 

meaning should be informed by evidence from tribal elders and experts, 

consistent with general canons governing the interpretation of Indian 

treaties.  (Id. at 12-14.)  The Nation next argued that Ramsey was not 

dispositive of the interpretation of Article III because the plaintiff there 

purportedly “limited his legal claims to Article III – not the Treaty as a 

whole.”  (Id.)  According to the Yakama, the trade-and-travel provisions 

of Article III, read together with the exclusive-use-and-benefit 

guarantee of Article II, “provide[ ] an exemption from the tax imposed 

on trust derived products.”  (Id. at 16.) 

iii. The District Court granted summary judgment to the 

Government.  (ER 1-20.)  The court reaffirmed its earlier holding that 

King Mountain was not exempt from the tobacco excise tax under the 

General Allotment Act.  (ER 7-12.)  It reasoned that this case does not 

involve the right to grow tobacco free from tax on trust land, as in 

Capoeman (ER 10), but an excise tax “assessed on manufactured 
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tobacco products,” a process that combines “labor and capital 

investment, rather than a product directly derived from the land.”  

(ER 9.)  The court considered the manufacture of tobacco products 

analogous to the production of income from the reinvestment of surplus 

income originally derived from trust land, and it stressed that such 

income was recognized in Capoeman as beyond the scope of the General 

Allotment Act.  (Id.)  “The purposes underlying the allotment system 

are not undermined when an excise tax is imposed on manufactured 

tobacco products created by reinvesting unprocessed tobacco into 

manufactured tobacco products.”  (ER 10.) 

The District Court next noted that, in its previous order, it had 

referred to the amount of trust property tobacco contained in the end 

products “to illustrate the limited connection between the unprocessed 

tobacco that is derived directly from the land and the finished tobacco 

products.”  (ER 10.)  It concluded, however, that “[t]he proportion of 

trust land grown tobacco used in the finished tobacco products is not 

determinative,” because “[t]he excise tax at issue is on the 

manufactured product, not on the tobacco grown on trust land.”  (Id.)  

For the same reason, it rejected the Yakama’s argument that the use of 
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some trust property tobacco could give rise to an “allocated tax 

exemption” for the ratable amount of trust tobacco contained in the end 

product.  (ER 11.)   

As an alternative basis for its conclusion that the General 

Allotment Act did not apply, the District Court noted that “that the tax 

exemption under Capoeman for income derived directly from trust land 

applies only to income derived from the allottee’s own allotment.”  

(ER 11.)  In this case, “any failure by King Mountain to pay tax would 

presumably result in a tax lien on any assets owned by King Mountain,” 

not on the trust property held for benefit of Wheeler.  (ER 12.)   

The District Court further held that Article II of the Treaty did 

not furnish an exemption from the tax.  (ER 13-19.)  The court noted 

that, under Ramsey, “[o]nly if the treaty or statute contains express 

exemptive language does the court proceed to determine whether that 

language could be reasonably construed to support exemption from 

taxation.”  (Id.)  Consistent with its previous ruling, the District Court 

relied upon the construction of the “exclusive use and benefit” language 

of Article II in Hoptowit, supra, as creating an exemption “limited to the 

income derived directly from the land.”  (ER 16.)  Having already 
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concluded that “the manufactured tobacco products are not derived 

directly from the land” in the General Allotment Act context, the court 

likewise ruled here that “the manufactured tobacco products are not 

exempt from taxation under Article II . . . .”  (Id.) 

The District Court further held that no exemption from the tax 

was provided by Article III of the Treaty.  (ER 17-19.)  It relied on the 

holding in Ramsey that “the only exemptive language in the Treaty ‘is 

the “free access” language,’ which did not modify the Yakama’s right 

under the Treaty to travel upon the ‘public highways’ any differently 

from other ‘citizens of the United States.’”  (ER 17-18 (quoting Ramsey¸ 

302 F.3d at 1080).)  The court then held that this exemptive language 

did not apply because “King Mountain is not being taxed for using on-

reservation roads [but] for manufacturing tobacco products.”  (ER 18.)   
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SUMMARY OF ARGUMENT 

Section 5701 of the Internal Revenue Code imposes an excise tax 

on the manufacture of tobacco products in the United States.  The tax is 

imposed on the manufacturer at the time the manufactured products 

are removed from bond.  King Mountain, a corporation owned by 

Wheeler, a member of the Yakama, manufactures cigarettes and roll-

your-own tobacco on land held in trust for the benefit of Wheeler.  King 

Mountain is therefore liable for the excise tax on the manufacture of 

tobacco products unless an exemption applies.   

Against this background, King Mountain, Wheeler, and the Tribe 

brought this suit for injunctive and declaratory relief against the 

imposition of the tax on King Mountain.  The Government maintained, 

and the District Court agreed, that the claims of King Mountain and 

Wheeler are barred by the Anti-Injunction Act, § 7421(a) of the Code, 

and the tax exception to the Declaratory Judgment Act, 28 U.S.C. 

§ 2201(a).  Neither Wheeler nor King Mountain appealed.  The District 

Court further held that the Acts did not bar Yakama Nation’s claims, a 

proposition with which we disagree.  On the merits, however, the court 
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correctly rejected the Nation’s arguments that King Mountain is exempt 

from the tax under the General Allotment Act or the Treaty of 1855. 

1. The District Court lacked subject matter jurisdiction to 

entertain the Yakama Nation’s bid for injunctive and declaratory relief 

against the assessment and collection of federal taxes.  The Anti-

Injunction Act broadly provides that “no suit for the purpose of 

restraining the assessment or collection of any tax shall be maintained 

in any court by any person, whether or not such person is the person 

against whom such tax was assessed.”  The tax exception to the 

Declaratory Judgment Act similarly bars the issuance of declaratory 

relief with respect to federal taxes.  The Supreme Court has interpreted 

these Acts broadly, as confining tax litigation to the precise channel 

enacted by Congress – here, a suit for refund of the tax by the taxpayer 

itself.   

The District Court erred in concluding that it had jurisdiction to 

entertain the Yakama Nation’s suit pursuant to South Carolina v. 

Regan, 465 U.S. 367, where an exception to the Anti-Injunction Act was 

recognized where no other legal avenue exists for review.  The court’s 

expansion of this limited exception is unwarranted.  Indeed, its 
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construction is completely at odds with the whole thrust of the statutory 

scheme, which prohibits injunctive and declaratory relief against 

assessment and collection and confines challenges to suits for refund by 

taxpayers.  King Mountain itself has demonstrated its desire to 

challenge the tax and has the opportunity to do so by filing a refund 

suit.  The South Carolina exception furnishes no basis for allowing 

nontaxpayers to assert preenforcement challenges to the imposition of 

taxes on other persons, thereby obviating the refund remedy.  King 

Mountain is barred from obtaining injunctive and declaratory relief 

against the tax, and the Yakama Nation should not be allowed to make 

an end-run around the Anti-Injunction Act on its behalf.  

 2. In any event, the District Court correctly held that neither 

the General Allotment Act nor the Treaty of 1855 prohibits the 

imposition of the tobacco manufacturers excise tax.  As interpreted by 

the Supreme Court in Capoeman, 351 U.S. 1, the General Allotment Act 

exempts from tax all land held in trust on behalf of Indians and income 

derived directly therefrom.  Merely locating a business on tribal land 

does not suffice to establish this exemption.  To the contrary, courts 

have distinguished between income derived directly from property, 
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which is not taxable, and reinvestment income, described as income 

made from the investment of income derived from land, which is 

taxable.   

 Here, King Mountain does not qualify for the General Allotment 

Act exemption for several different reasons.  First, the excise tax at 

issue is imposed on an activity, viz., the manufacture of tobacco 

products.  Because the tax is not imposed on property or income directly 

derived therefrom, the exemption does not apply.  Furthermore, as the 

District Court held, the manufactured tobacco products are analogous to 

reinvestment income.  They are not derived directly from the land, but 

are manufactured using manufacturing processes, capital investment, 

and labor.  Although the Yakama Nation asserts that the tobacco 

products are nontaxable because they are products of land held in trust, 

the income must be directly derived from the land to qualify for this 

exemption, which is not true of manufactured tobacco products.  

Moreover, for the exemption to apply, the taxpayer must be the person 

for whom the land is being held in trust.  In this case, King Mountain is 

the taxpayer, but Wheeler is the allottee of the land.  Despite the 

Yakama Nation’s attempts to ignore this corporate structure, the 
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taxpayer and the allottee are different persons, and the exemption does 

not apply.   

 The Yakama Nation fares no better with its argument that the 

Treaty of 1855 provides an exemption for this tax.  Although the Nation 

seeks to rely on extrinsic evidence and the Indian canons of 

interpretation, this Court has held that such material can only be 

considered where a treaty contains express exemptive language.  

Ramsey v. United States, 302 F.3d 1074, 1078 (9th Cir. 2002).  The 

Yakama Nation looks for an express exemption in Articles II and III of 

the Treaty, but neither provides the necessary language.  This Court 

has interpreted the language in Article II reserving to the Yakama 

Nation the “exclusive use and benefit” of their reservation as creating, 

at most, an exemption covering the land itself and income directly 

derived therefrom.  The exemption, therefore, has precisely the same 

scope as that of the General Allotment Act, which does not extend to the 

tax here.  And Article III merely provides the Yakama with “free access” 

to public highways on reservation roads, which plainly does not 

preclude a generally imposed tax on the manufacture of tobacco 

products.   
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ARGUMENT 

I 

The Anti-Injunction Act and the tax exception to the 
Declaratory Judgment Act deprived the District 
Court of subject matter jurisdiction over the Yakama 
Nation’s claims for injunctive and declaratory relief 
against the assessment and collection of the federal 
excise tax on the manufacture of tobacco products by 
King Mountain 

 
Standard of review 

Although the District Court denied the Government’s motion to 

dismiss the Yakama Nation’s claims for lack of subject matter 

jurisdiction, the Court of Appeals must satisfy itself that the court 

below had subject matter jurisdiction, a question of law that is reviewed 

de novo.  Latch v. United States, 842 F.2d 1031, 1032 (9th Cir. 1988).   

A. The Anti-Injunction Act and the tax exception to the 
Declaratory Judgment Act ban the issuance of 
injunctive and declaratory relief against federal taxes  

The Anti-Injunction Act, § 7421(a) of the Internal Revenue Code, 

provides in general that “no suit for the purpose of restraining the 

assessment or collection of any tax shall be maintained in any court by 

any person, whether or not such person is the person against whom 

such tax was assessed.”  The Anti-Injunction Act is designed to preserve 

the Government’s ability to assess and collect taxes expeditiously with 
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“a minimum of preenforcement judicial interference” and “to require 

that the legal right to disputed sums be determined in a suit for 

refund.”  Bob Jones Univ. v. Simon, 416 U.S. 725, 736 (1974).  A claim 

that falls within the Act’s proscription must be dismissed for lack of 

subject matter jurisdiction.  See Alexander v. “Americans United” Inc., 

416 U.S. 752, 757-58 (1974).   

 The Declaratory Judgment Act, 28 U.S.C. § 2201(a), similarly bars 

the issuance of declaratory relief with regard to federal taxes, providing 

jurisdiction to the district courts to issue declaratory judgments “except 

with respect to Federal taxes.”  (Emphasis added.)  As the Supreme 

Court noted in Bob Jones Univ., 416 U.S. at 732 n.7, the tax exception 

to the Declaratory Judgment Act demonstrates the “congressional 

antipathy for premature interference with the assessment or collection 

of any federal tax.”  The scope of the Declaratory Judgment Act is at 

least as broad as that of the Anti-Injunction Act.  Id. (reserving 

question); Hansen v. Dep’t of the Treasury, 528 F.3d 597, 602 n.7 (9th 

Cir. 2007) (same).   

The Supreme Court has interpreted the Acts broadly, so as to 

protect the Treasury from suits seeking to interject the courts 
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prematurely into federal tax disputes.  Instead, the Court has confined 

tax litigation to the precise channels prescribed by Congress.  Bob Jones 

Univ., 416 U.S. at 746.  In a case involving a manufacturers excise tax 

such as this, the taxpayer’s remedy is a suit for refund under § 7422 of 

the Code and 28 U.S.C. §§ 1346(a)(1) or 1491.   

In this case, the Yakama Nation seeks declaratory and injunctive 

relief to prohibit the imposition of the tobacco excise tax on King 

Mountain.3  The Acts plainly prohibit such a suit unless Yakama 

Nation qualifies for one of the two judicial exceptions to the bar, i.e., the 

                                      
3 In the District Court, Yakama Nation contended that it was not 

a “person” subject to the Anti-Injunction Act.  (Doc. 33 at 10.)  We 
disagree.  In prohibiting “any person” from obtaining injunctive relief, 
whether or not it is the taxpayer, the Anti-Injunction Act itself does not 
define the term “person.”  But the Internal Revenue Code supplies a 
general definition for purposes of Title 26: “‘person’ shall be construed to 
mean and include an individual, a trust, estate, partnership, 
association, company or corporation.”  I.R.C. § 7701(a)(1).  Although this 
definitional phrase does not expressly refer to Indian tribes, the use of 
the word “include” indicates that “the list of entities contained in 
§ 7701(a)(1) cannot be construed as exhaustive . . . .”  Chickasaw Nation 
v. United States, 208 F.3d 871, 878 (10th Cir. 2000), aff’d on other 
grounds, 534 U.S. 84 (2001).  As the Tenth Circuit held, based on the 
ordinary meaning of persons and the range of entities referred to in 
§ 7701(a)(1), “Congress unambiguously intended for the word ‘person,’ 
as used in § 7701(a)(1), to encompass all legal entities, including Indian 
tribes and tribal organizations, that are the subject of rights and 
duties.”  Chickasaw Nation, 208 F.3d at 879. 
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limited exceptions recognized in South Carolina v. Regan, 465 U.S. 367, 

and Enochs v. Williams Packing & Navigation Co., 370 U.S. 1.4  As we 

demonstrate below, the Yakama Nation does not qualify for either 

exception.  Its claims are therefore barred.   

B. Neither judicial exception to the Acts’ scope applies 

 1. The District Court held that it had jurisdiction over Yakama 

Nation’s suit based on the South Carolina case, where the Supreme 

Court held that the Anti-Injunction Act does not apply “when the 

plaintiff has no alternative legal avenue for challenging a tax.”  Nat’l 

Taxpayers’ Union, Inc. v. United States, 68 F.3d 1428, 1436 (D.C. Cir. 

1995) (rejecting application of the exception).  Here, the District Court 

concluded that the South Carolina exception applied because the 

Yakama Nation has no other way to challenge the tobacco tax imposed 

on the retailers.  Its reading of the case, however, was too broad.  RYO 

Machine, LLC v. United States Department of the Treasury, 696 F.3d 

467, 470-473 (6th Cir. 2012). 

                                      
4 The Anti-Injunction Act and the Declaratory Judgment Act each 

contain several statutory exceptions to their respective proscriptions.  
None is invoked by the Yakama, and none applies.   
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“Promoting the purpose behind the Act requires a strict 

construction of any possible exceptions.”  In re American Bicycle Ass’n, 

895 F.2d 1277, 1281 (9th Cir. 1990).  For this reason, and because of 

“the sympathetic, almost unique, facts in [South Carolina], courts have 

construed [that] exception very narrowly . . . .”  Judicial Watch, Inc. v. 

Rossotti, 317 F.3d 401, 408 n.3 (4th Cir. 2003).  See also RYO Machine, 

696 F.3d at 472; Ambort v. United States, 392 F.3d 1138, 1140 (10th 

Cir. 2004) (same); Am. Soc’y of Assoc. Executives v. Bentsen, 848 F. 

Supp. 245, 250 (D.D.C. 1994) (noting that the exception “is a narrow one 

tailored to the unique factual pattern in that case”).   

The concerns animating the Court’s ruling in South Carolina v. 

Regan are not present here.  There, the State complained that taxing 

income from unregistered bearer bonds impinged upon its own Tenth 

Amendment power to raise money by issuing tax-free bonds.  465 U.S. 

at 371-72.  The Supreme Court’s ruling hinged upon the unfairness of 

the State’s having to convince a friendly bondholder to challenge the tax 

in order to vindicate the State’s right, which was distinct from any right 

of the bondholder’s.  Id. at 380-81.  Here, by contrast, the injury 

Yakama Nation describes is completely derivative of that of King 
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Mountain, the corporation upon which the tax is imposed:  “the Yakama 

Tribe is injured by its members being taxed and the associated threat to 

tribal self-government and economic well-being . . . .”  (Doc. 16, ¶ 5.35.)   

The Sixth Circuit recently held that the South Carolina exception 

does not permit a manufacturer and distributor of roll-your-own-tobacco 

machines to challenge a TTB ruling relating to, inter alia, the tax 

liability of retailers who offered such machines for use by their clientele.  

RYO Machine, 696 F.3d at 469.  There, the manufacturer, the 

distributor, and a retailer – the last of whom would have been liable for 

the tax under the ruling – initiated a suit for declaratory and injunctive 

relief against the imposition of the tobacco excise tax on the 

manufacture of cigarettes in machines located in the retailer’s store.  Id.  

The Government moved to dismiss based upon the Anti-Injunction Act.  

The District Court dismissed the retailer from the action on the ground 

that it had the alternative remedy of a refund suit.  Id.  But the court 

refused to dismiss the other two plaintiffs, on the theory that since they 

had no other way to challenge the TTB ruling, they qualified for the 

South Carolina exception.  Id.  The Sixth Circuit reversed the District 

Court, holding that “[t]his case is distinguishable from South Carolina 
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in various ways.”  Id. at 472.  The Sixth Circuit first noted that South 

Carolina involved a construction of the Anti-Injunction Act “in light of a 

claim that barring South Carolina’s suit would be an unconstitutional 

restriction on the Supreme Court’s original jurisdiction,” a 

constitutional claim absent from tobacco excise tax case before it.  Id.   

The Sixth Circuit further held that, unlike the situation in South 

Carolina, the “Companies’ interests are inextricably intertwined with 

those of the retailers,” who, as the taxpayers, had the remedy of a 

refund suit.  RYO Machine, 696 F.3d at 472.  “There is no need to find 

an elusive third-party challenger, as at least one such challenger 

already exists,” viz., the retailer who was a co-plaintiff and had been 

dismissed because it could sue for refund.  Id.  In light of the fact that 

“the Companies primarily seek to preserve the position of their 

customers,” the court concluded “that application of the South Carolina 

exception here would improperly extend its reach and pave the way for 

circumvention of the [Anti-Injunction Act.]”  Id. at 472-473. 

So, too, here, the Yakama Nation has not articulated any 

argument that would raise the same constitutional concerns as were 

implicated in South Carolina, involving the Supreme Court’s original 
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jurisdiction and the State’s Tenth Amendment rights.  And as the Sixth 

Circuit explained, it would deprive the South Carolina exception of 

meaning – and permit circumvention of the Anti-Injunction Act – to 

allow an Indian tribe alleging neither injuries nor rights distinct from 

its members to seek declaratory and injunctive relief when its members 

bear the incidence of, and have remedies to contest, a tax.  See RYO 

Machine, 696 F.3d at 472-473.   

Indeed, the District Court’s refusal to dismiss the Nation’s claims 

stands the statutory scheme on its head.  The court correctly dismissed 

King Mountain from the action because it is in the position of a 

taxpayer, and accordingly has the available remedy of a refund suit.  

The Nation is admittedly not subject to the tax.  And although the 

Nation asserts injuries that are derivative of those of King Mountain 

and seeks to vindicate the same purported rights under the Treaty and 

the General Allotment Act as King Mountain, the District Court 

allowed the Nation’s claims to proceed.  This ruling obviates the need 

for King Mountain to pay the tax and sue for a refund, which is the 

structure designed by Congress for challenging a tax, and thus runs 

directly counter to the purposes underlying the Anti-Injunction Act and 
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the tax exception to the Declaratory Judgment Act.  As a result, the 

District Court’s holding circumvents the ban on judicial interference 

with federal tax collection, allowing a tribe to venture where its 

members are forbidden to go.  See RYO Machine, 696 F.3d at 472-473.  

Cf. Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. 

United States Internal Revenue Service, 845 F.2d 139, 142 (7th 

Cir. 1988) (concluding that a tribe lacked standing to sue for a refund of 

the federal excise tax on truck manufacture where it was not the person 

subject to the tax). 

2. Because it concluded that the Nation’s claim for injunctive 

and declaratory relief against the tax fell within the South Carolina 

exception, the District Court did not find it necessary to reach the 

question whether the Nation fell within the Williams Packing 

exception.  (ER 182.)  But it is clear that the Yakama Nation does not 

satisfy this exception either.  Under Williams Packing, an injunction 

may issue only when it is “clear that the Government could in no 

circumstances ultimately prevail on the merits” of its claim and that 

“equity jurisdiction” otherwise exists.  United States v. Am. Friends 

Serv. Comm., 419 U.S. 7, 10 (1974).  To satisfy the first prong of the 

Case: 14-35165     09/12/2014          ID: 9238912     DktEntry: 19     Page: 46 of 82



-39- 

11828447.1 

Williams Packing test, the taxpayer must demonstrate that “under the 

most liberal view of the law and the facts, . . . the United States cannot 

establish its claim.”  Id.  The Government need only have a good-faith 

basis for its claim or defense.  Elias v. Connett, 908 F.2d 521, 525 (9th 

Cir. 1990).  To meet the second prong of the Williams Packing test, the 

plaintiff must demonstrate that it will suffer irreparable injury and 

that it has no adequate remedy at law.  Church of Scientology of 

California v. IRS, 920 F.2d 1481, 1486 (9th Cir. 1990).   

 In this case, the Yakama Nation cannot establish that it has met 

either prong of the Williams Packing test.  Regarding the probability of 

success on the merits, the Nation failed to show that the Government 

had no hope of prevailing in imposing the manufacturers excise tax on 

King Mountain.  The Government had ample grounds for its position 

that neither the General Allotment Act nor the Treaty exempts King 

Mountain from the excise tax.  See Arg. II, infra.  Far from taxing 

income directly derived from allotted land, the federal excise tax on the 

manufacture of tobacco product taxes the activity of manufacturing.  

That being so, it does not matter whether any part of the tobacco used 

as raw material is grown on the reservation.  And neither Article II nor 
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III of the Treaty contains the express exemptive language necessary to 

create an exemption from the tax at issue.  The “exclusive use and 

benefit” language of Article II exempts only income derived directly 

from land, while the “free access” to public highways language of Article 

III gives the Yakama no rights greater than those of citizens in general.  

 Moreover, the Nation also failed to show that it would suffer 

irreparable injury.  Mere allegations of financial hardship are 

insufficient to support a finding of irreparable harm.  E.g., Church of 

Scientology, 920 F.2d at 1489.  Tellingly, the Nation relied on the same 

allegations of harm as did King Mountain and Wheeler, and the District 

Court ruled that the latter two failed to show “that the Plaintiffs, their 

employees, or their family members will suffer irreparable harm.”  

(ER 183.)  The Nation’s claims of injury were indirect and derivative of 

those of the other plaintiffs.  It follows, therefore, that the Nation, too, 

failed to make a showing that it would suffer irreparable injury absent 

injunctive relief.   
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II 

The District Court correctly held that King Mountain 
was liable for the federal excise tax on the 
manufacture of tobacco products 

Standard of Review 

This Court reviews the grant of summary judgment de novo.  See, 

e.g., Johnson v. Poway Unified School Dist., 658 F.3d 954, 960 (9th 

Cir. 2011).   

A. The federal excise tax on the manufacture of tobacco 
products 

“An excise tax . . . is one ‘imposed on the performance of an act . . . 

or the enjoyment of a privilege.’”  United States v. 4,432 Mastercases of 

Cigarettes, 448 F.3d 1168, 1185 (9th Cir. 2006) (quotation omitted) 

(alteration in original).  Section 5701 of the Code imposes an excise tax 

on the manufacture of tobacco products in the United States.  As 

relevant here, the tax is imposed “[o]n cigarettes, manufactured or 

imported in the United States,” I.R.C. § 5701(b), and “[o]n roll-your-own 

tobacco, manufactured or imported in the United States,” I.R.C. 

§ 5701(g).  The manufacturer is liable for the tax.  See I.R.C. § 5703(a).  

The excise tax is determined at the time the tobacco products are 

removed from the factory or bonded warehouse.  See I.R.C. § 5703(b)(1). 
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“As a general rule, Indians, like other citizens, are subject to 

federal . . . taxation unless exempted by a treaty or an act of Congress.”  

Dillon v. United States, 792 F.2d 849, 852 (9th Cir. 1986).  “Although 

this general rule was applied specifically to the income tax, the rule 

applies equally” to federal excise taxes.  Cook v. United States, 86 F.3d 

1095, 1097 (Fed. Cir. 1996).  In this case, it is undisputed that King 

Mountain, a corporation organized under the laws of the Yakama 

Nation, manufactures cigarettes and roll-your-own tobacco in a plant 

located within the reservation on property held in trust by the United 

States for the beneficial use of Wheeler.  (Doc. 95, ¶¶ 3-6, 9.)  

Consequently, King Mountain comes within the scope of this excise tax.  

And as we demonstrate below, the District Court correctly held that 

neither the General Allotment Act, 25 U.S.C. § 331 et seq., nor the 

Treaty with the Yakama, 12 Stat. 951 (1855), exempt King Mountain 

from this tax.   

B. The District Court correctly held that the General 
Allotment Act does not exempt King Mountain from 
the tax 

1. The terms of the General Allotment Act 

“Congress enacted the General Allotment Act of 1887, ch. 119, 24 

Stat. 388, 25 U.S.C. § 331 et seq., to conform Indian land ownership to 
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the individual property ownership system existing in the United 

States.”  United States v. Anderson, 625 F.2d 910, 912 (9th Cir. 1980). 

“The United States divided reservations into uniform parcels and held 

one such ‘allotment’ in trust for each individual Indian and his heirs.”  

Id.  “The General Allotment Act provided that at the end of the 

statutory trust period (subject to extension), Indian allottees were to 

receive their lands ‘in fee, discharged of said trust and free of all charge 

or incumbrance whatsoever,’ and that then ‘all restrictions as to sale, 

incumbrance, or taxation of said land shall be removed.’”  Id. (quoting 

25 U.S.C. §§ 348, 349).  Because unpaid taxes can give rise to an 

encumbrance on land, “[t]he literal language of the proviso evinces a 

congressional intent to subject an Indian allotment to all taxes only 

after a patent in fee is issued to the allottee.”  Squire v. Capoeman, 351 

U.S. 1, 8 (1956).  

The Supreme Court has interpreted the requirement under 25 

U.S.C. § 348 that allotted land be transferred to the allottee “free of all 

charge or incumbrance whatsoever” to exempt from taxation both “the 

trust [property] and income derived directly therefrom.” Capoeman, 351 

U.S. at 9.  See also Anderson, 625 F.2d at 914.  In Capoeman, the Court 
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found that the General Allotment Act exempted an allottee’s income 

from the sale of timber, which “constitute[d] the major value of his 

allotted land.”  351 U.S. at 10.  The Court reasoned that unless the 

proceeds of the timber sale were exempted from tax, the allottee “cannot 

go forward when declared competent with the necessary chance of 

economic survival in competition with others.”  Id.  Income “derived 

directly” from allotted land includes, for example, income from farming, 

ranching and natural resources.  See, e.g., Stevens v. Commissioner, 452 

F.2d 741 (9th Cir. 1971) (farming and ranching); United States v. 

Daney, 370 F.2d 791 (10th Cir. 1966) (oil and gas lease bonuses); Rev. 

Rul. 67-284, 1967-2 C.B. 55 (1967).    

Not all income from businesses located on allocated land is exempt 

from taxation under the General Allotment Act.  The Supreme Court 

has recognized a distinction between nontaxable income directly derived 

from trust property and taxable “reinvestment income,” described as 

“income derived from the investment of surplus income from land, or 

income on income.”  Capoeman, 351 U.S. at 9 (citing Felix S. Cohen, 

Handbook of Indian Law, 265 (1942)).  This Court has ruled that 

income from a smokeshop located on allocated land “is more akin to 
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‘reinvestment’ income than income ‘directly derived’ from the land and 

is taxable.”  Dillon, 792 F.2d at 856.  Such “income was not generated 

principally from the use of reservation land and resources,” but 

“primarily through a combination of taxpayers’ labor, the sale of the 

goods produced off the reservation and improvements constructed on 

the trust land.”  Id.   

The Court of Claims similarly has held that income from a hotel, 

gift shop, and restaurant located on reservation land does not qualify 

for exemption, despite taxpayer’s claims that the particular piece of 

land was integral to attracting customers to her motel.  See Critzer v. 

United States, 597 F.2d 708, 709, 712 (Ct. Cl. 1979).  The court noted 

that the plaintiff had not shown “any case extending an exemption from 

federal income tax to business or rental income such as is found here,”  

id. at 713, and explained that “[t]o agree with plaintiff would require us 

to ignore the word ‘directly’ in the ‘directly derived’ test,” id.  The court  

held “that the income in question was not derived directly from the 

land, but rather emanated primarily from taxpayer’s substantial 

investment in her improvements and her business activities related to 

those assets.”  Id. at 714.   
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Moreover, in Confederated Tribes of the Warm Springs 

Reservation of Oregon v. Kurtz, 691 F.2d 878, 881-882 (9th Cir. 1982), 

this Court held that a tribe was liable for the excise tax on 

manufacturing a truck chassis under former § 4061 of the Code (among 

other federal excise taxes) in connection with its operation of a sawmill 

to process and market reservation timber.  The Court found no express 

exemptive language in the applicable treaty, the Code or federal 

statutes regulating tribal timber.   

This Court has also held that “the General Allotment Act provides 

no tax exemption for the income a noncompetent Indian derives from 

other Indians’, or his tribe’s, trust land.”  Anderson, 625 F.2d at 914; 

Fry v. United States, 557 F.2d 646, 648 (9th Cir. 1977).  As this Court 

explained, in Capoeman, “the income which was held to be exempt to 

the allottee was from operations conducted on his own allotted land.”  

Anderson, supra (quotation omitted).  This Court reasoned Capoeman 

was distinguishable because “‘taxation of the taxpayer’s individual 

profit derived from his lease of tribal (or other allottees’ trust) land 

cannot possibly represent a burden or encumbrance upon the tribe’s (or 
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other allottees’) interest in such land.’”  Id. (quoting Holt v. 

Commissioner, 364 F.2d 38, 41 (8th Cir. 1966)). 

2. The District Court correctly held that King 
Mountain is not exempt from the excise tax at 
issue under the General Allotment Act  

In this case, the District Court rejected the Nation’s contention 

that that the General Allotment Act exempts King Mountain from the 

excise tax on manufacturing tobacco products.  The court’s conclusion is 

correct.  As an initial matter, the General Allotment Act does not 

preclude the tax at issue because it is an excise tax, not a tax on trust 

property or income.  An excise tax is a tax imposed on the performance 

of an activity or the exercise of a privilege.  See 4,432 Mastercases of 

Cigarettes, 448 F.3d at 1185.  The excise tax on the manufacture of 

tobacco products is imposed on the privilege of manufacturing 

cigarettes, roll-your-own tobacco, and other tobacco products.  See I.R.C. 

§ 5701 et seq.  The tax is not imposed on allotted property or income 

derived directly from such property.  Consequently, the General 

Allotment Act has no applicability to it, and King Mountain is not 

exempt.  See Confederated Tribes of the Warm Springs Reservation, 
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supra (concluding that no exemption existed for a different federal 

manufacturers excise tax).   

To the extent that the General Allotment Act framework can even 

be considered to apply to an excise tax, the District Court was correct 

that a tax on “[m]anufactur[ed] tobacco products from unprocessed 

tobacco grown on trust land is analogous to ‘income derived from 

investment of surplus income from the land.’”  (ER 9) (quoting 

Capoeman, 351 U.S. at 9).  The product being taxed is not the 

unprocessed tobacco grown on trust land or income directly derived 

from sale of the crop, which would be tax-exempt.  See Capoeman, 351 

U.S. at 10.  See also Rev. Rul. 67-284, supra.   

To be sure, tobacco – some grown on the reservation, some not – 

furnishes the raw material for the end products manufactured here.  

But only the tobacco itself is directly derived from land.  Integral to the 

manufacturing process are King Mountain’s substantial investment in 

improvements on land, such as its manufacturing plant, and its related 

business activities, including the actual act of manufacturing the 

unprocessed tobacco into cigarettes and roll-your-own tobacco.  

Accordingly, tobacco products manufactured through capital investment 
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and labor cannot be considered as being derived directly from the land, 

but rather are akin to reinvestment income.  (ER 9.)  See also Dillon 

792 F.2d at 854-56; Critzer, 597 F.2d at 713 (“[t]o agree with plaintiff 

would require us to ignore the word ‘directly’ in the ‘directly derived’ 

test.”).  As the District Court explained (ER 10), the “purposes 

underlying the allotment system are not undermined when an excise 

tax is imposed on manufactured tobacco products created by reinvesting 

unprocessed tobacco into manufactured tobacco products.”    

Moreover, as the District Court held in the alternative (ER 11), 

King Mountain cannot benefit from the tax exemption under Capoeman 

because it is not an allottee.  “[T]he tax exemption under Capoeman for 

income derived directly from trust land applies only to income derived 

from the allottees’ own allotment.”  See Anderson, 625 F.2d at 914.  In 

short, any tax liability incurred by King Mountain cannot result in a 

lien or forfeiture of allotted land, because the allotment was held in 

trust for Wheeler.  As a result, “the Capoeman exemption would not 

apply to taxes owed by King Mountain.”  (ER 12.) 
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3. The Yakama Nation’s arguments lack merit 

a. The Yakama Nation’s principal argument is that the 

General Allotment Act exemption extends to the cigarettes and roll-

your-own tobacco King Mountain manufactures because a majority (or 

at least some) of the tobacco used in such products purportedly came 

from reservation land.  (Br. 29-34.)  But this excise tax is not imposed 

on the trust property itself or on income from the property.  It is 

imposed on the performance of an act, viz., the manufacture of 

cigarettes or roll-your-own tobacco.  Because the tax does not emanate 

from the property held in trust, the General Allotment Act exemption 

does not apply. 

Even treating this excise tax like an income tax would not salvage 

the Nation’s argument.  Claiming that the majority of the tobacco used 

in the manufacture of King Mountain cigarettes and roll-your-own 

tobacco comes from allotted land, the Nation argues that a “distinction 

must be made between taxes on products of the land – which are 

exempt – from products that are simply sold on the land.”  (Br. 30.)  It 

contends that, as long as a component of a product being sold has been 

produced on allotted land, the General Allotment Act exemption 
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extends to that product and requires at least an allocation between 

exempt and non-exempt elements.  (Br. 30-33.)  We disagree.   

In essence, the Yakama Nation’s argument removes the 

requirement that income be “derived directly” from allotted land to be 

protected under the General Allotment Act.  See, e.g., Capoeman, 351 

U.S. at 9 (emphasis added); Critzer, 597 F.2d at 713.  Neither 

Capoeman nor Dillon, upon which the Nation relies in this regard, 

supports this reading.  Capoeman expressly distinguishes between 

income “derived directly” from the land, and reinvestment income, viz., 

“income derived from the investment of surplus income from land, or 

income on income.”  Capoeman, 351 U.S. at 9.  As the District Court 

explained (ER 11), the tobacco products that give rise to the excise tax 

here are more analogous to reinvestment income than they are to 

income directly derived from the land.  King Mountain grows tobacco on 

reservation land.  (Id., ¶ 7.)  Any rental income (or income from growing 

tobacco) that an allottee charges King Mountain would be income 

directly derived from the allotment and thus tax-exempt.  Rev. Rul. 67-

284, supra.  On the other hand, King Mountain’s manufacture of 

tobacco products, which gives rise to the excise tax here, is more similar 
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to reinvestment income, in that the products do not stem directly from 

the land but from capital investment, labor, and a manufacturing 

process.   

Dillon does not suggest otherwise.  There, this Court explained 

that income from a smokeshop located on a tribal allotment was not 

tax-exempt, noting that the income was earned “primarily through a 

combination of taxpayers’ labor, the sale of goods produced off the 

reservation and improvements constructed on the trust land.”  792 

F.2d at 856.  The Nation nevertheless reads Dillon to mean that “actual 

exploitation of the land is not necessary to meet the derived directly 

standard” and suggests that the dispositive factor was “a physical 

connection to the allotted land that was absent.”  (Br. 31.)  Again, the 

Nation ignores the “directly” part of the “derived directly” requirement.  

See Capoeman, 351 U.S. at 9-10 (distinguishing between income 

“derived directly” from the land and “income derived from the 

investment of surplus income from land”).  As the result of a 

manufacturing process, the tobacco products here were not directly 

derived from the land. 
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The Yakama Nation also objects on policy grounds, contending 

that “under the district court’s reasoning Indian people are left only to 

deliver raw products to the market are thus relegated to nothing more 

than common laborers if they are to benefit from the protections 

promised . . . in the General Allotment Act.”  (Br. 34.)  The Nation 

ignores that the purpose of the General Allotment Act, as interpreted by 

Capoeman, is to preserve from encumbrance Indian trust property and 

income directly derived therefrom.  The District Court’s decision is in 

keeping with this policy.  It was beyond its province to create an 

exemption in order to encourage Indian economic advancement.  

Anderson, 625 F.2d at 916-917.     

b. In an attempt to collapse the distinction between Wheeler 

and King Mountain, the Yakama Nation argues that the imposition of 

the tobacco manufacturers excise tax on King Mountain “imposes the 

threat of forfeiture and lien against the allotment” of Wheeler, pursuant 

to § 5763 of the Code, and that King Mountain should therefore be 

considered exempt under the General Allotment Act.  (Br. 26.)  The 

Nation did not make this argument, however, in any of its pleadings in 

the District Court – either in support of its motion for summary 
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judgment (Docs. 53, 98) or against the Government’s motion for 

summary judgment (Doc. 140).  Consequently, this argument has been 

waived.  See, e.g., Corns v. Laborers Int’l Union of N. Am., 709 F.3d 901, 

913 (9th Cir. 2013). 

Even if this argument had not been waived, the Yakama Nation 

also misreads § 5763(c), as there is no risk of forfeiture.  To begin with, 

§ 5763(c) limits an illicit manufacturer’s forfeiture to his “right, title, 

and interest in the building in which such business is conducted, and 

the lot or tract of ground on which the building is located . . . .”  

(Emphasis added.)  Accordingly, any forfeiture would apply only to an 

interest held by King Mountain, rather than implicating Wheeler’s 

interest in the trust property.   

Further, forfeitures of real (and personal) property under § 5763(c) 

do not result from the mere failure to pay tax.  Rather, they result from 

the actions of “illicit” manufacturers of tobacco products, namely, those 

that are manufacturing “without filing the bond or obtaining the 

permit.”  I.R.C. § 5763(c).  King Mountain is not an illicit manufacturer 

subject to this provision.  It properly obtained a permit from TTB and 

posted a bond approved by TTB before commencing business.  (Doc. 95, 
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¶ 9.)  King Mountain’s failure to pay tax, standing alone, could not 

result in a forfeiture of real property held in trust by the Bureau of 

Indian Affairs for Wheeler under § 5763(c). 

 c. The Yakama Nation further contends (Br. 35-39) that the 

District Court erred in its alternative holding, arguing that “an 

individual tribal member’s protections or tax immunity extend to his or 

her wholly owned business” (Br. 35-36).  The court’s alternative holding, 

however, was not premised on King Mountain’s status as a tribal 

corporation.  Rather, as was the case in Anderson, the Court’s 

alternative holding rested upon the fact that King Mountain, the 

taxpayer seeking the General Allotment Act exemption, is a different 

entity than the allottee, Wheeler.  Under Anderson, the fact that the 

taxpayer is not also the allottee is dispositive.   

In essence, the Yakama Nation seeks to ignore King Mountain’s 

corporate form in order to avoid the tax consequences that flow from 

that structure.  But a fundamental principle of federal taxation stands 

in the way.  As long as a corporation is established to carry on business 

activity, it will be respected as a taxable entity separate from its owner.  

Moline Properties, Inc. v. Commissioner, 319 U.S. 436, 438-439 (1943).  
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Consequently, the Nation misplaces its reliance upon decisions of the 

Supreme Courts of South Dakota and Montana to the effect that a 

corporation owned by a tribal member could be treated as a member of 

the tribe, eligible to enjoy the same tax immunity as other members.  

(Br. 36.)  Having chosen to establish King Mountain as a corporation, a 

separate business entity, Wheeler and, by the same token, the Nation 

are poorly positioned to ask the court to judicially recast that 

transaction.  “The choice of disregarding a deliberately chosen 

arrangement for conducting business affairs does not lie with the 

creator of the plan.”  Gray v. Powell, 314 U.S. 402, 414 (1941).5   

C. The District Court correctly held that the Treaty does 
not exempt King Mountain from the excise tax 

1. The Treaty and this Court’s interpretative 
principles 

Article II of the Treaty with the Yakama, 12 Stat. 951 (Add. 39-44)  

provides for the establishment of a reservation, stating that certain 

land “shall be set apart, and, so far as necessary, surveyed and marked 
                                      

5 On the other hand, the courts have recognized that, in order to 
protect the fisc, the Government has the power to disregard the form of 
transaction used by the taxpayer, where, for instance, that form is a 
sham or unreal or where the transaction serves no purpose other than 
to avoid taxation.  E.g., Gregory v. Helvering, 293 U.S. 465 (1935).   
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out, for the exclusive use and benefit of said confederated tribes and 

bands of Indians, as an Indian reservation . . . .”  12 Stat. at 952.  

Article III provides “[t]hat, if necessary for the public convenience, 

roads may be run through the said reservation; and on the other hand, 

the right of way, with free access from the same to the nearest public 

highway, is secured to [the Yakama Nation]; as also is the right, in 

common with citizens of the United States, to travel upon all public 

highways.”  12 Stat. at 953.   

In this Circuit, “[t]he applicability of a federal tax to Indians 

depends on whether express exemptive language exists within the text 

of the statute or treaty.”  Ramsey v. United States, 302 F.3d 1074, 1078 

(9th Cir. 2002).  See also Karmun v. Commissioner, 749 F.2d 567, 569 

(9th Cir. 1984); Confederated Tribes of Warm Springs Reservation, 691 

F.2d at 881.  “Only if express exemptive language is found in the text of 

the statute or treaty should the court determine if the exemption 

applies to the tax at issue.”  Ramsey, 302 F.3d at 1079.  “At that point, 

any ambiguities as to whether the exemptive language applies to the 

tax at issue should be construed in favor of the Indians.”  Id. 
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This Court has explained that “[t]he language need not explicitly 

state that Indians are exempt from the specific tax at issue; it must only 

provide evidence of the federal government’s intent to exempt Indians 

from taxation.”  Ramsey, 302 F.3d at 1078.  “Treaty language such as 

‘free from incumbrance,’ ‘free from taxation,’ and ‘free from fees,’ are but 

some examples of express exemptive language required to find Indians 

exempt from federal tax.”  Id. at 1078-1079.  This Court does not employ 

the canon of construction favoring the Indians unless such express 

exemptive language is first found in the text of the treaty.6  See id. 

The standard that this Court employs to determine whether a 

treaty exempts Indians from federal taxes is different than the standard 

governing state tax exemptions.  See Ramsey, 302 F.3d at 1078; Cree v. 

Waterbury, 78 F.3d 1400, 1403 n.4 (9th Cir. 1996).  “Unlike the federal 

standard, there is no requirement to find express exemptive language 

before employing the canon of construction favoring Indians” with 

                                      
6 Although the Third and Eighth Circuits have adopted a different 

approach to the utilization of the Indian canons of construction, both 
have held that these canons “come[ ] into play only if such . . . treaty 
contains language which can reasonably be construed to confer income 
exemptions.”  Holt, 364 F.2d at 40.  See also Lazore v. Commissioner, 11 
F.3d 1180 (3d Cir. 1993). 
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regard to state taxation.  Ramsey, 302 F.3d at 1079.  See also Cree v. 

Flores, 157 F.3d 762, 769 (9th Cir. 1998).  The difference in the 

standards governing federal and state taxes arises out of “the state and 

federal government’s distinct relationships with Indian tribes.”  Id. at 

1078.  “[A]ll citizens, including Indians, are subject to federal taxation 

unless expressly exempted, Hoptowit v. Commissioner, 709 F.2d 564, 

566 (9th Cir. 1983) (citing [Capoeman, 351 U.S. at 6]), while a state’s 

authority to tax tribal members is limited depending on the subject and 

location of the tax.”  Ramsey, 302 F.3d at 1078. 

2. The District Court correctly held that the Treaty 
does not supply express exemptive language that 
would support an exemption from the federal 
excise tax on the manufacture of tobacco 
products 

The plain language of the relevant Treaty provisions confirms the 

District Court’s holding that it does not include express exemptive 

language that supports an exemption for the federal manufacturers 

excise tax here in suit.  (ER 13-19.)  This Court previously has ruled 

that Article II does not contain express exemptive language applicable 

to the federal income tax, see Hoptowit, 709 F.2d at 566, and that 

Article III does not contain express exemptive language applicable to 
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the heavy motor vehicle and diesel fuel tax, see Ramsey, 302 F.3d at 

1080.  This Court’s analyses in Hoptowit and Ramsey compel the 

conclusion that neither Article II nor Article III contains express 

exemptive language that precludes the imposition of the manufacturers 

excise tax on King Mountain.  

a. As noted above, Article II provides for the establishment of a 

reservation, stating that the land “shall be set apart . . . for the 

exclusive use and benefit of said confederated tribes and bands of 

Indians . . . .”  12 Stat. at 952.  The meaning of this language was at 

issue in Hoptowit, where a tribal member claimed that the language 

exempted both income from a smoke shop located on the Yakama 

Nation reservation and per diem payments he received as part of the 

tribal council.  Hoptowit, 709 F.2d at 565.  Ordinarily, “general treaty 

language, such as that devoting land to a tribe’s ‘exclusive use’ is not 

sufficient” to exempt a tribe from a law of general applicability.  United 

States v. Farris, 624 F.2d 890, 893 (9th Cir. 1980) (superseded by 

statute on another ground).  In Hoptowit, however, this Court 

interpreted “the exclusive use and benefit” language to “give[ ] to the 

Tribe the exclusive use and benefit of the land on which the reservation 
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is located.”  Hoptowit, 709 F.2d at 566.  Accordingly, “any tax exemption 

created by this language is limited to the income derived directly from 

the land” and tracks the scope of the General Allotment Act tax 

exemption recognized in Capoeman.  Id.  This distinction “between 

income derived directly from the land and the use of that income to 

compensate tribal members for services” is valid whether it is based on 

the General Allotment Act or a Treaty.  Id.   

The District Court correctly held that its conclusion that “there is 

no exemption from federal excise tax on manufactured tobacco products 

under Capoeman” compelled the same result as to Article II, given the 

identical nature of the exemptions.  (ER 16.)  As we have already 

explained, supra, pp. 47-48, the exemption for income derived directly 

from the land does not exempt King Mountain from the tobacco excise 

tax.  That tax is imposed on the activity of the manufacturing tobacco 

products, not on trust property or income derived therefrom.  As we 

further explained, supra, pp. 48-53, the manufactured tobacco products 

subject to the tax are not “directly derived,” Capoeman, 351 U.S. at 9, 

from the allotted land.  Instead, they are more akin to reinvestment 
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income, placing them beyond the scope of Article II and the General 

Allotment Act alike.  

b. Article III likewise contains no express exemptive language 

that would apply to this manufacturers excise tax.  Article III provides 

that, “[i]f necessary for the public convenience, roads may be run 

throughout the said reservation; and on the other hand, the right of 

way, with free access from the same to the nearest public highway, is 

secured to [the Yakama Nation]; as also is the right, in common with 

citizens of the United States, to travel upon all public highways.”  12 

Stat. at 952-53.  In Ramsey, a Yakama member claimed that Article III 

exempted him from a federal heavy vehicle tax and diesel fuel tax.  302 

F.3d at 1075.  This Court held, however, that “there is no express 

exemptive language in [Article III] to exempt the Yakama from the 

generally applicable, federal heavy vehicle and diesel fuel taxes.”  Id. at 

1080.  The Court explained that the “only exemptive language in the 

Treaty is the ‘free access’ language,” but that term “does not modify the 

right to travel upon the public roadways.”  Id.  This Court further 

pointed out that “the clause granting the Yakama the ‘right, in common 

with citizens of the United States, to travel upon all public highways’ 
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contains no exemptive language.”  Id.  Given the absence of express 

exemptive language that would apply to the tax, this Court held that 

Ramsey was subject to the heavy vehicle and diesel fuel tax. 

As the District Court correctly understood (ER 18), Article III does 

not contain express exemptive language respecting the tobacco excise 

tax.  “Article III provides ‘free access’ on roads running throughout the 

reservation to the public highways,” but “King Mountain is not being 

taxed for using on-reservation roads.”  (Id.)  King Mountain “is being 

taxed for manufacturing tobacco products,” and, accordingly, “the only 

exemptive language in Article III . . . does not apply to this case.”  (Id.) 

3. The Yakama Nation’s remaining arguments lack 
merit 

Yakama Nation advances a number of arguments against the 

District Court’s holding as to the Treaty.  (Br. 39-54.)  Primarily, the 

Yakama Nation attempts to avoid the express exemptive language 

requirement.  Instead, it focuses on the Yakama understanding of the 

Treaty and canons of construction favorable to it.  As the District Court 

properly held, however, the Treaty does not contain the requisite 

language.  In default of such language, the inquiry ends without 

recourse to extrinsic evidence or canons of construction. 
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a. As an initial matter, the Yakama Nation argues that the 

District Court misapplied Ramsey by seeking language expressly 

exempting the Nation from the instant tax.  (Br. 40-41.)  In so 

contending, the Nation mischaracterizes the District Court’s ruling.  

The District Court sought “express exemptive language applicable to 

the manufacture of tobacco products,” i.e., express exemptive language 

that would exempt the manufacture of tobacco products from the excise 

tax.  (ER 20.)  Its approach was fully consistent with Ramsey, where 

this Court found “no express exemptive language in the Treaty to 

exempt the Yakama from the generally applicable, federal heavy vehicle 

and diesel fuel taxes.”  302 F.3d at 1080.   

The Nation further asserts that, by focusing on the existence of 

express exemptive language, the District Court gave short shrift to 

extrinsic evidence and “render[ed] the canons of construction 

meaningless.”  (Br. 42.)  No such error occurred.  As this Court 

explained in Ramsey, “[o]nly if express exemptive language is found in 

the text of the statute or treaty should the court determine if the 

exemption applies to the tax at issue.”  302 F.3d at 1079.  “At that point, 

any ambiguities as to whether the exemptive language applies to the 
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tax at issue should be construed in favor of the Indians.”  Id.  In looking 

for express exemptive language as a threshold matter, the District 

Court correctly hewed to this Court’s teaching in Ramsey.  

The Yakama Nation also contends that the District Court’s 

analysis ran afoul of Capoeman.  (Br. 41.)  According to Yakama Nation, 

the Supreme Court “applied canons of treaty construction to the 

Quinault Treaty, in part because of the Court’s finding that the General 

Allotment Act and Treaty Act claims together required that it do so,” 

and the “exact same analysis must apply in this case.”  (Id.)  To the 

contrary, the Supreme Court in Capoeman exclusively analyzed the 

General Allotment Act issue.  It did not erect a different analytical 

framework for treaty interpretation where potential exemptions under 

both the General Allotment Act and a treaty are at issue.  So, too, in 

Dillon, 749 F.2d at 853, this Court analyzed the treaty and General 

Allotment Act issues separately, and it refused to employ treaty canons 

of construction absent “definitely expressed” exemptive language. 

b. In its brief, the Yakama Nation asserts that Articles II and 

III of the Treaty both contain express exemptive language.  It also 

repeatedly suggests that the Treaty, when read as a whole, indicates an 
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intent to exempt Yakama Nation from the tax at issue.  As to the latter 

point, this Court has held that it will not read a statute as whole to 

imply an exemption for Indians (in that case, Native Alaskans) in the 

absence of express exemptive language.  Karmun, 749 F.2d at 569-570.  

As we show below, the Yakama Nation fails to show any express 

exemptive language in the Treaty that would apply to the excise tax on 

the manufacture of tobacco products.  That being so, it cannot create an 

implied tax exemption or utilize the treaty canons to achieve a different 

result. 

The Yakama Nation first argues that the “exclusive use and 

benefit” language of Article II constitutes express exemptive language.  

(Br. 43-48.)  It pins its hopes on the presence of the term “exclusive,” 

contending that this word by itself suffices to establish an express 

exemption.  (Br. 44.)  We disagree.  As this Court explained in Farris, 

624 F.2d at 893, “general treaty language such as that devoting land to 

a tribe’s ‘exclusive use’ is not sufficient” to exempt a tribe from a law of 

general applicability.  Accord Lazore, 11 F.3d at 1187 (“Nor do we find 

that the treaty’s statement that the United States will not disturb the 

Haudenosaunee in the ‘free use and enjoyment’ of their lands to be 
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capable of being reasonably construed as supporting an exemption from 

the income tax.”).  In any event, this Court’s decision in Hoptowit 

plainly interpreted the term “exclusive use and benefit” to track the 

Capoeman exemption, viz., exempting property and income derived 

directly therefrom.  709 F.2d at 566.  As the District Court ruled 

(ER 15-16) and we demonstrated above, supra, pp. 41-48, such an 

exemption does not encompass the tax at issue here, which is both an 

excise tax and a tax on tobacco products not derived directly from 

allotted land.  Because Article II contains no express exemptive 

language applicable to manufactured tobacco products, the extrinsic 

evidence and canons of treaty construction invoked by Yakama Nation 

(Br. 46-48) have no effect on this analysis.  Ramsey, 302 F.3d at 1079. 

 The Nation fares no better in attempting to uncover express 

exemptive language in Article III.  (Br. 48-52.)  It misplaces its reliance 

on United States v. Smiskin, 487 F.3d 1260 (9th Cir. 2007), “where [this 

Court] relied on the tribe’s understanding of the Treaty at the time that 

the treaty was drafted to hold that application of a state pre-notification 

requirement to Yakama tribe members violated Article III” (ER 18).  

Smiskin involved a state tax provision rather than a federal tax 
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provision.  As a result, the standard employed by this Court was 

completely different than the one that governs this case.  See Ramsey, 

302 F.3d at 1078; Cree v. Waterbury, 78 F.3d at 1403 n.4.  “Unlike the 

federal standard, there is no requirement to find express exemptive 

language before employing the canon of construction favoring Indians” 

with regard to state taxation.  Ramsey, 302 F.3d at 1079.  See also Cree 

v. Flores, 157 F.3d at 769.  In essence, by playing its reliance on 

Smiskin, the Yakama Nation puts the cart before the horse, looking to 

extrinsic evidence and favorable canons of construction before finding 

express exemptive language in Article III. 

This Court’s decision in Ramsey, which employed the proper 

standard governing federal tax exemptions, 302 F.3d at 1079-80, makes 

it clear that the language of Article III does not amount to express 

exemptive language in respect of the tobacco excise tax.  According to 

this Court, the “only exemptive language in the Treaty is the ‘free 

access’ language,” which relates to roads running through the 

reservation to the public highway.  Id. at 1080.  The Yakama Nation 

contends (Br. 51) that Ramsey is off-point because it involved “tools of 

trade used off reservation,” rather than “reservation based 
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manufacturing activities,” but that observation does nothing to 

undercut the Court’s analysis of the language in Article III.  In short, 

King Mountain is being taxed not for using on-reservation roads, but for 

manufacturing tobacco products.  Accordingly, the exemptive language 

of Article III does not apply.   

c. Finally, the Yakama Nation contends, for the first time in its 

opening brief in this Court, that Article VI of the Treaty, which 

incorporates nonalienability language in Article VI of the Treaty with 

the Omaha of March 16, 1854, 10 Stat. 1043 (1854), constitutes express 

exemptive language.  (Br. 52-54.)  Because the Yakama Nation did not 

raise this argument in the District Court, it waived any such 

contention.  See Corns, 709 F.3d at 913.   

In any event, this Court has previously rejected this argument.  

Dillon, 792 F.2d at 853.  Article VI gives the President authority to 

survey the reservation into lots and assign the lots to various Yakamas 

“on the same terms and subject to the same regulations as are provided 

in the sixth article of the Treaty with the Omahas, so far as the same 

may be applicable.”  12 Stat. at 954.  In analyzing the same provision of 

the Treaty with the Omaha, this Court stated that “the suggestion that 
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an income tax exemption can be inferred from the alienation 

restrictions in Article 6 of the Treaty is not well founded.”  Dillon, 792 

F.2d at 853.  “‘Nontaxability and restriction upon alienation are distinct 

things.’”  Id. (quotation omitted).  “An Indian’s ‘wardship [status] with 

limited power over his property does not, without more, render him 

immune from the common burden [of federal income taxation].’”  Id. 

(quotation omitted).  Article VI does not contain the necessary 

language. 
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CONCLUSION 

The judgment of the District Court should be vacated, and the 

case remanded with instructions to dismiss the action for lack of subject 

matter jurisdiction.  In the alternative, the judgment should be 

affirmed. 
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STATEMENT OF RELATED CASES 

Pursuant to Ninth Circuit Rule 28-2.6, counsel for the appellees 

respectfully inform the Court that they are not aware of any cases 

related to this appeal that are pending in this Court. 

Case: 14-35165     09/12/2014          ID: 9238912     DktEntry: 19     Page: 80 of 82



-73- 

11828447.1 

CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME 
LIMITATION, TYPEFACE REQUIREMENTS, AND TYPE STYLE 

REQUIREMENTS OF FED. R. APP. P. 32(a) 

Case No.     14-35165     _ 
 
 1.  This brief complies with the type-volume limitation of Fed. R. 
App. P. 32(a)(7)(B) because: 
 

[X] this brief contains    14,000    words, excluding the parts of 
the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii), or 

 
[ ] this brief uses a monospaced typeface and contains [state the 

number of] lines of text, excluding the parts of the brief 
exempted by Fed. R. App. P. 32(a)(7)(B)(iii). 

 
 2.  This brief complies with the typeface requirements of Fed. R. 
App. P. 32(a)(5) and the type style requirements of Fed. R. App. P. 
32(a)(6) because: 
 

[X] this brief has been prepared in a proportionally spaced 
typeface using Microsoft Word 2010 in 14-point Century 
Schoolbook, or 

 
[ ] this brief has been prepared in a monospaced typeface using 

[state name and version of word processing program] with 
[state number of characters per inch and name of type style]. 

 
(s)    Patrick J. Urda            _ 
 
Attorney for   United States of America and the other appellees  _ 
 
Dated:     September 12, 2014     _ 

  

Case: 14-35165     09/12/2014          ID: 9238912     DktEntry: 19     Page: 81 of 82



-74- 

11828447.1 

CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing brief with 

the Clerk of the Court for the United States Court of Appeals for the 

Ninth Circuit by using the appellate CM/ECF system on this 12th day 

of September, 2014.  I further certify that counsel for the appellant was 

served by means of the CM/ECF system. 

 

 
    /s/ Patrick J. Urda                     _ 

PATRICK J. URDA 
Attorney 

Case: 14-35165     09/12/2014          ID: 9238912     DktEntry: 19     Page: 82 of 82


	Table of contents
	Table of authorities
	Glossary
	Statement of jurisdiction
	Statement of the issues
	Statement of the case
	A. Procedural background
	B. Factual background
	1. Legal backdrop
	a. The excise tax on the manufacture of tobacco products
	b. The Treaty and the General Allotment Act

	2. King Mountain’s business
	3. The proceedings in the District Court
	a. Jurisdictional rulings
	b. The Yakama Nation’s motion for partial summary judgment
	c. The Government’s motion for summary judgment



	Summary of argument
	Argument
	The Anti-Injunction Act and the tax exception to the Declaratory Judgment Act deprived the District Court of subject matter jurisdiction over the Yakama Nation’s claims for injunctive and declaratory relief against the assessment and collection of the...
	Standard of review
	A. The Anti-Injunction Act and the tax exception to the Declaratory Judgment Act ban the issuance of injunctive and declaratory relief against federal taxes
	B. Neither judicial exception to the Acts’ scope applies

	The District Court correctly held that King Mountain was liable for the federal excise tax on the manufacture of tobacco products
	Standard of Review
	A. The federal excise tax on the manufacture of tobacco products
	B. The District Court correctly held that the General Allotment Act does not exempt King Mountain from the tax
	1. The terms of the General Allotment Act
	2. The District Court correctly held that King Mountain is not exempt from the excise tax at issue under the General Allotment Act
	3. The Yakama Nation’s arguments lack merit

	C. The District Court correctly held that the Treaty does not exempt King Mountain from the excise tax
	1. The Treaty and this Court’s interpretative principles
	2. The District Court correctly held that the Treaty does not supply express exemptive language that would support an exemption from the federal excise tax on the manufacture of tobacco products
	3. The Yakama Nation’s remaining arguments lack merit



	Conclusion
	Statement of related cases
	Certificate of compliance with type-volume limitation, typeface requirements, and type style requirements of fed. R. app. p. 32(a)
	Certificate of service



