
 

 

NO. 14-35165 
 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
 

CONFEDERATED TRIBES AND BANDS  
OF THE YAKAMA INDIAN NATION, 

 Appellant, 
 

v. 
 

ALCOHOL AND TOBACCO TAX AND TRADE BUREAU, et al., 
 Appellees. 

 

 
On Appeal from the United States District Court, 

 Eastern District of Washington at Spokane 
 

 
AMICUS CURIAE BRIEF OF THE STATES OF WASHINGTON, 
ARIZONA, HAWAII, AND IDAHO SUPPORTING APPELLEES  

 

 
ROBERT W. FERGUSON 
Washington State Attorney General 
HEIDI A. IRVIN* 
   Senior Counsel 
DAVID HANKINS 
   Senior Counsel 
JOSHUA WEISSMAN 
   Assistant Attorney General 
PO Box 40123 
Olympia WA  98504-0123 
(360) 753-5528 
HeidiI@atg.wa.gov 
David.Hankins@atg.wa.gov 
JoshuaW@atg.wa.gov 
*Counsel of Record 

Case: 14-35165     09/19/2014          ID: 9247336     DktEntry: 25     Page: 1 of 34

mailto:HeidiI@atg.wa.gov
mailto:David.Hankins@atg.wa.gov
mailto:JoshuaW@atg.wa.gov


 

 

 
THOMAS C. HORNE 
Attorney General of Arizona 
DOUGLAS LAU 
   Assistant Attorney General 
1275 W. Washington 
Phoenix, AZ 85007 
Telephone:  (602) 542-7712 
Email:  Douglas.lau@azag.gov 
 

DAVID M. LOUIE  
Attorney General of Hawai’i 
425 Queen Street  
Honolulu, HI 96813  
Telephone:  (808) 586-1500  

LAWRENCE G. WASDEN 
Attorney General of Idaho 
BRETT T. DELANGE 
   Deputy Attorney General 
965 W. Jefferson Street, 2nd Floor 
PO Box 83720 
Boise, ID 83720-0010 
Telephone:  (208) 334-4114 
Email:  brett.delange@ag.idaho.gov 

 

 
 

Case: 14-35165     09/19/2014          ID: 9247336     DktEntry: 25     Page: 2 of 34

mailto:Douglas.lau@azag.gov
mailto:brett.delange@ag.idaho.gov


 

 i 

TABLE OF CONTENTS 
 

I. IDENTITY AND INTEREST OF AMICI CURIAE ........................................ 1 

II. SUMMARY OF ARGUMENT ........................................................................ 3 

III. ARGUMENT .................................................................................................... 5 

A. Under Cree II and Smiskin, Article III Of The Treaty Preempts 
Laws That Would Require Yakama Members To Pay A Fee Or 
Give Notice Before Traveling Upon Public Highways.............................. 6 

1. Cree:  Article III of the Treaty precludes states from 
imposing fees on the Yakama Nation or its members for use 
of the public highways. ........................................................................ 6 

2. Smiskin:  Article III of the Treaty also precludes some state 
restrictions on travel where no fee is imposed. .................................. 11 

3. Smiskin and the Cree cases correctly describe the Treaty 
right in Article III as a “right to travel.” ............................................ 13 

B. The Express Treaty “Right To Travel” Upon Public Highways 
Does Not Create An Implied Treaty “Right To Trade,” 
Regardless Of Broad Language In Smiskin. ............................................. 14 

1. Smiskin has generated multiple “right to trade” claims. .................... 17 

2. Limiting the preemptive effect of Article III’s right to travel 
to laws regulating or imposing fees on travel is consistent 
with Cree II and other federal law. .................................................... 21 

IV. CONCLUSION ............................................................................................... 25 

 
  

Case: 14-35165     09/19/2014          ID: 9247336     DktEntry: 25     Page: 3 of 34



 

 ii 

TABLE OF AUTHORITIES 
 

Cases 

Confederated Tribes and Bands of the Yakama Indian Nation v. Gregoire, 
658 F.3d. 1078 (9th Cir. 2011) ...................................................................... 15 

Confederated Tribes and Bands of the Yakama Nation v. Gregoire, 
680 F. Supp. 2d 1258 (E.D. Wash. 2010) ..................................................... 18 

Cree v. Flores, 
157 F.3d 762 (9th Cir. 1998) .................................................................. passim 

Cree v. Waterbury, 
78 F.3d 1400 (9th Cir. 1996) ..................................................................... 7, 13 

Cree v. Waterbury, 
873 F. Supp. 404 (E.D. Wash. 1994) ........................................................ 7, 13 

Mescalero Apache Tribe v. Jones, 
411 U.S. 145 (1973) .......................................................................... 13, 22, 23 

Puyallup Tribe v. Dep’t of Game of Wash., 
391 U.S. 392 (1968) ................................................................................ 12, 23 

Ramsey v. United States, 
302 F.3d 1074 (9th Cir. 2002) ......................................................................... 6 

State v. Yallup, 
160 Wash. App. 500, 248 P.3d 1095 (2011) ................................................. 19 

Tulee v. Washington, 
315 U.S. 681 (1942) .......................................................................... 10, 12, 23 

United States v. Baker, 
63 F.3d 1478 (9th Cir. 1995), cert. denied, 516 U.S. 1097 (1996) ... 14, 15, 23 

United States v. Farris, 
624 F.2d 890 (9th Cir. 1980) ......................................................................... 14 

Case: 14-35165     09/19/2014          ID: 9247336     DktEntry: 25     Page: 4 of 34



 

 iii 

United States v. Smiskin, 487 F.3d 1260 (9th Cir. 2007) .......................... passim 

United States v. Wilbur, 
674 F.3d 1160 (9th Cir. 2012) ....................................................................... 20 

Washington v. Confederated Tribes of Colville Indian Reservation, 
447 U.S. 134 (1980) .......................................................................... 10, 15, 23 

Yakama Indian Nation v. Flores, 
955 F. Supp. 1229 (E.D. Wash. 1997) ................................................... passim 

Statutes 

Contraband Cigarette Trafficking Act, 
18 U.S.C. § 2342 ........................................................................................... 11 

Racketeer Influenced Corrupt Organizations Act, 18 U.S.C. § 1961 et seq. ... 19 

Treaty With The Flatheads, 
Etc., Art. 3, 12 Stat. 975 (July 16, 1855) ......................................................... 3 

Treaty With The Nez Percés, 
Art. 3, 12 Stat. 957 (June 11, 1855) ................................................................ 3 

Treaty With the Yakimas, 
12 Stat. 951 (1855) .......................................................................................... 3 

WASH. REV. CODE § 70.157.005(a)-(c) ............................................................. 25 

WASH. REV. CODE ch. 82.24 ............................................................................. 15 

Other Authorities 

City of New York v. King Mountain Tobacco Co., 
Civil Case No. 10-cv-05783-LDW-AKT, Dkt. Nos. 4, 37, 48, & 55 ........... 19 

Confederated Tribes and Bands of the Yakama Indian Nation v. Gregoire, 
No. CV-08-3056-RHW, Complaint for Declaratory Relief, [etc.], ¶ 57 
(E.D. Wash., 9/2/08) ...................................................................................... 18 

Case: 14-35165     09/19/2014          ID: 9247336     DktEntry: 25     Page: 5 of 34



 

 iv 

Frank J. Chaloupka, Prabhat Jha, Joy de Beyer, & Peter Heller, The 
Economics of Tobacco Control, 63 Briefing Notes in Economics 1, 2 
(December 2004/January 2005) .................................................................... 24 

King Mtn. Tobacco Co. v. Ferguson, 
No. 13-35360 (August 27, 2014) ............................................................ 16, 20 

Ramsey v. Gregoire, et al., Yakama Nation Court, No. C-08-11, Second 
Amended Complaint ¶ 2.8 (Jan. 7, 2008) ...................................................... 18 

Salton Sea Venture, Inc. v. Ramsey, 
No. 3:11-cv-01968-IEG-WMC ..................................................................... 19 

State v. Oatman, 
No. 35758, 2009 Unpublished Opinion No. 572 at 2 (Idaho Ct. App. 
Aug. 19, 2009) ............................................................................................... 20 

Toll of Tobacco in the United States of America, 
http://www.tobccofreekids.org/researcy/factsheets/pdf/0072.pdf ................ 24 

U.S. Dep’t of Health and Human Services, Preventing Tobacco Use 
Among Youth and Young Adults:  A Report of the Surgeon General at 
698-99 (2012) ................................................................................................ 24 

U.S. Dep’t of Health and Human Services, The Health Consequences of 
Smoking: a Report of the Surgeon General, 2004 ........................................ 23 

Case: 14-35165     09/19/2014          ID: 9247336     DktEntry: 25     Page: 6 of 34



 

 1 

I. IDENTITY AND INTEREST OF AMICI CURIAE 
 

Amici curiae are the States of Washington, Arizona, Hawai’i, and Idaho.   

The Amici States agree with the United States that the Yakama Treaty does not 

preclude imposition of the federal cigarette excise tax on cigarettes 

manufactured by King Mountain Tobacco Company. 

In United States v. Smiskin, 487 F.3d 1260 (9th Cir. 2007), this Court 

addressed the scope of the Yakamas’ right to travel under Article III of the 

1855 Treaty with the Yakamas.  Article III provided Yakama signatories a 

“right, in common with citizens of the United States, to travel upon all public 

highways.”  Based on some broad language in Smiskin, the Yakama Nation and 

some of its members have urged state and federal courts to interpret Article III 

as a peculiar federalized right to trade across the nation, free from a variety of 

federal or state law restrictions. 

In this case, the Yakama Nation and King Mountain argue that the 

Article III travel right precludes imposition of the federal cigarette excise tax 

on King Mountain cigarettes.  Specifically, the Yakama Nation argues that this 

Court interpreted Article III in Smiskin as “unequivocally prohibiting 

imposition of economic restrictions or pre-conditions on the Yakama people’s 

treaty right to engage in the trade of tobacco products.”  YN Brief at 49.  
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Moreover, the Yakama Nation and its members have been asserting a Smiskin-

based Treaty “right to trade” to avoid state and federal laws in a number of 

western states for a variety of commodities and activities.   

Smiskin, however, held only that the federal law incorporating the State 

of Washington’s pre-notification requirement for transporting unstamped 

cigarettes violates the Article III travel right because it imposed a restriction or 

condition on the Yakamas’ right to travel on public roads.  487 F.3d at 1266.  

Smiskin cannot reasonably be read to acknowledge or apply a treaty-created 

“right to trade” that would preclude state or federal regulation, where 

regulation does not unreasonably restrict travel on public highways.  

This Court now has an opportunity to revisit its holding in Smiskin and 

clarify that the unusual Yakama treaty right to travel on public highways is 

rooted in restrictions on travel or transportation-related laws.  By affirmatively 

rejecting the Yakama Nation’s argument that the right to travel on public 

highways also provides an implied “right to trade” free from federal or state 

laws, this Court can reduce future litigation and restore certainty to this subject 

that has been absent since 2007. 

 

 

Case: 14-35165     09/19/2014          ID: 9247336     DktEntry: 25     Page: 8 of 34



 

 3 

II. SUMMARY OF ARGUMENT 
 

One of the Yakama Nation’s claims in this case is based on Article III of 

the Yakama Treaty, which provides in relevant part:  

And provided, That, if necessary for the public convenience, roads 
may be run through the said reservation; and on the other hand, 
the right of way, with free access from the same to the nearest 
public highway, is secured to them; as also the right, in common 
with citizens of the United States, to travel upon all public 
highways. 
 

Treaty With the Yakimas, 12 Stat. 951 (1855) (emphasis added).1  In the 1990 

Cree cases, the district court and this Court took an in-depth look at the scope 

of this public highways clause, concluding that it allowed Yakama Nation 

members to use the public highways without being subject to state licensing 

and permitting fees, and registration requirements indirectly exacting such fees.  

Yakama Indian Nation v. Flores, 955 F. Supp. 1229, 1249 (E.D. Wash. 1997); 

Cree v. Flores, 157 F.3d 762, 769 (9th Cir. 1998). 

                                           
1 A second paragraph in Article III, not at issue here, addresses “the 

exclusive right of taking fish” on the reservation, “the right of taking fish” at 
other usual and accustomed places, and “the privilege of hunting, gathering 
roots and berries, and pasturing their horses and cattle upon open and 
unclaimed land.”  Other than the Yakama Treaty, only the Nez Perce and 
Flathead Treaties contain language providing a “right . . . to travel upon all 
public highways.”  Treaty With The Nez Percés, Art. 3, 12 Stat. 957 (June 11, 
1855); Treaty With The Flatheads, Etc., Art. 3, 12 Stat. 975 (July 16, 1855). 
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 In 2007, this Court again addressed the scope of Article III’s right to 

travel the public highways in Smiskin, holding that Washington’s pre-

notification requirement for transporting unstamped cigarettes violates the 

Yakama Treaty, because it imposed a restriction or condition on the Yakamas’ 

right to travel on public roads.  Smiskin, 487 F.3d at 1266.  The Court in 

Smiskin also commented on the overlap between travel activities and trade 

activities.  Id. at 1266-67.  Unfortunately, those comments have generated a 

host of claims by the Yakama Nation and its members in multiple states based 

on an asserted treaty “right to trade,” including the Yakama Nation’s claim in 

this case. 

 The Yakama Treaty does not provide Yakama members an unfettered 

“right to trade,” free of state or federal regulations.  Neither the language of the 

Treaty nor the in-depth inquiry conducted in the Cree cases supports such a 

right.  To hold otherwise in the absence of specific treaty language would be 

contrary to established federal Indian law principles affirming federal and state 

regulatory authority over off-reservation activities and certain non-Indian 

activities on reservations.  In addressing the Yakama Nation’s Article III claim 

in this case, this Court should revisit its decision in Smiskin to clarify that the 

right to travel on public highways is a right to use the public roads without 
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restrictions such as fees or taxes, not a right to engage in commercial activities 

free of any federal or state regulation. 

III. ARGUMENT 
 

The Yakama Nation argues that the 1855 Treaty, including Article III, 

conflicts with United States’ ability to impose the federal cigarette tax.  The 

Yakama Nation claims that “This Court has interpreted Article III as 

unequivocally prohibiting imposition of economic restrictions or pre-

conditions on the Yakama people’s treaty right to engage in the trade of 

tobacco products[.]”  YN Brief at 49 (emphasis added).  This overbroad claim 

is based on Smiskin, 487 F.3d at 1266-67 (“whether the goods at issue are 

timber or tobacco products, the right to travel overlaps with the right to trade 

under the Yakama Treaty such that excluding commercial exchanges from its 

purview would effectively abrogate our decision in Cree II and render the 

Right to Travel provision truly impotent.”)  How this Court addresses this 

argument, and what it says about Smiskin in the process, may affect the Amici 

States’ ability to apply and enforce state law to the off-reservation activities of 

Yakama members.2 

                                           
2 The Appellees argue that this Court need not address the Yakama 

Nation’s Smiskin argument and its other treaty-based arguments because the 
Yakama Treaty contains no “express exemptive language” precluding the 
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A. Under Cree II and Smiskin, Article III Of The Treaty Preempts 
Laws That Would Require Yakama Members To Pay A Fee Or Give 
Notice Before Traveling Upon Public Highways. 

 
 It is helpful to revisit Smiskin in light of the Cree cases, on which this 

Court relied in Smiskin.  Doing so highlights the courts’ focus in those cases.  It 

also demonstrates that the Yakama Nation mischaracterizes the treaty right to 

travel public highways as if the Treaty created a special federally protected 

right to engage in trade outside reservation boundaries, preempting normal 

state or federal laws affecting trade.  Neither the express language of the Treaty 

nor the factual inquiry the district court conducted in Cree support that 

argument. 

1. Cree:  Article III of the Treaty precludes states from imposing 
fees on the Yakama Nation or its members for use of the 
public highways. 

 
In 1994, the district court in the Eastern District of Washington 

addressed whether Article III of the Yakama Treaty precludes the State from 

                                               
federal cigarette tax at issue here.  Appellees’ Brief at 56-57, 62-63 (quoting 
Ramsey v. United States, 302 F.3d 1074, 1078 (9th Cir. 2002)).  They argue the 
absence of such language prevents recourse to extrinsic evidence or canons of 
construction.  Appellees’ Brief at 63, 67-68.  The Amici States recognize that 
this Court may be able to decide this case without addressing Smiskin directly.  
However, to reduce the ongoing state and federal litigation that Smiskin has 
helped to engender, this Court should clarify that holding.  Doing so will not 
require any resort to extrinsic evidence or new treaty analysis, only a fresh look 
at the Cree and Smiskin decisions. 
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imposing license and permitting fees on logging trucks owned by the Yakama 

Tribe or its members used to haul timber from tribal lands to points outside the 

reservation.  The court ruled in favor of the Yakama Nation on summary 

judgment.  Cree v. Waterbury, 873 F. Supp. 404 (E.D. Wash. 1994).  This 

Court reversed, finding that the district court erred in relying on the Treaty 

fishing cases to define the phrase “in common with” as a matter of law.  Cree 

v. Waterbury, 78 F.3d 1400 (9th Cir. 1996) (Cree I).  This Court remanded the 

case because a “factual investigation into the historical context and parties’ 

intent at the time the Treaty was signed is necessary to determine the precise 

scope of the highway right.”  Id. at 1405.  The result was a bench trial and a 

lengthy memorandum opinion in Yakama Indian Nation v. Flores, 955 F. Supp. 

1229 (E.D. Wash. 1997), detailing the legal standards, the evidence reviewed, 

and the court’s findings of fact and conclusions of law. 

 The district court made comprehensive findings of fact, including the 

following:  

 Article III, paragraph 1, of the Treaty with the Yakamas, when viewed in 

its historical context, reserves to the Yakamas the right to travel the 

public highways without restriction.  Finding of Fact 21, id. at 1262. 
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 The right to travel on all public highways precludes licensing and 

permitting fees related to the exercise of that right while engaged in the 

transportation of tribal goods.  Finding of Fact 22, id. at 1262. 

 In the Yakama language, the term “in common with” would suggest 

public use or general use without restriction.  Reading the Treaty as a 

whole and its interpretive Minutes, the most the Indians would have 

understood of the term “in common with” and “public” was that they 

would share the use of the roads with whites.  Finding of Fact 61, id. at 

1265. 

The district court also recognized that Yakamas traveled historically for 

trade, as well as for fishing, hunting, gathering, and cultural and religious 

reasons.  Id. at 1238-40.  Because the case concerned the application of state 

fees related to the transportation of timber for commercial purposes, the court 

logically put some of its conclusions about the Treaty right to travel into that 

context: 

 “Hence, the language of the Treaty, when viewed in historical context as 

the Yakamas would have understood it, unambiguously reserves to the 

Yakamas the right to travel the public highways without restriction for 

purposes of hauling goods to market.”  Id. at 1248. 
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 “[T]he Treaty was clearly intended to reserve the Yakamas’ right to 

travel on the public highways to engage in future trading endeavors.”  Id. 

at 1253 (emphasis in original). 

Consistent with these findings and conclusions, the district court held 

that “the Treaty precludes the state from imposing licensing and permitting 

fees and registration requirements indirectly exacting such fees on Indian-

owned trucks when hauling goods to market.”  Id. at 1249. 

These findings and conclusions, taken out of context, may appear 

expansive.  But the district court correctly recognized that the treaty right to 

travel included legal limitations.  For example, the court concluded that 

notwithstanding the right, “The Yakama Nation, its members, any Yakama-

owned or operated corporations or business, and any nonmembers engaged in 

the exercise of the Yakama Nation’s Treaty right to travel must comply with 

state regulations designed to preserve and maintain the public roads and 

highways to the extent those regulations do not impose a fee or surcharge on 

the Treaty right.”  Id. at 1260.  Similarly, Yakama Nation members “must 

comply with the state registration requirements solely for identification 

purposes” to the extent such requirements do not impose a fee or surcharge.  Id. 

at 1260. 
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These limitations reflected that states may impose on Indians, equally 

with others, restrictions of a purely regulatory nature (such as time, place and 

manner restrictions) that are needed to protect and conserve the public 

highways.  Id. at 1255-57 (citing Tulee v. Washington, 315 U.S. 681, 683 

(1942)).  Second, the exercise of a treaty right may be “minimally burdened” 

where necessary to assist a state in the regulation of its non-Indian citizens.  Id. 

at 1260 (state may impose regulations related to identification); see also 

Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 

134, 154-61 (1980) (neither tribal sovereignty, federal statutes, nor treaties, 

including Yakama Treaty, precluded state from taxing sales to non-members 

on the reservation and imposing “minimal burdens” on tribal retailers to ensure 

such tax collection). 

 In short, the right to travel is a limited right, and not all state regulation 

of the “right to travel” on public roads is precluded.  However, the state cannot 

charge a fee as a condition of tribal members’ use of the highways.  “Although 

the court interprets the Treaty travel provision as allowing plaintiffs to travel 

the highways without paying licensing or permitting fees, the court emphasizes 

that in exercising its nonexclusive right, plaintiffs must still comply with 

regulations imposed by the state which are designed to preserve and maintain 
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the condition of the roads.”  Yakama Nation, 955 F. Supp. at 1257, 1260 

(emphasis in original). 

 This Court on review confirmed that what was preempted was the 

exaction of fees, not all forms of state regulation.  Cree v. Flores, 157 F.3d 

762, 769 (9th Cir. 1998) (Cree II) (affirming the decision in Yakama Indian 

Nation). 

2. Smiskin:  Article III of the Treaty also precludes some state 
restrictions on travel where no fee is imposed. 

 
Going a step beyond Cree II, this Court in Smiskin held that the treaty 

right to travel on public highways precluded a non-fee restriction on travel.  In 

Smiskin, Yakama members were criminally indicted on federal contraband 

cigarette trafficking charges.  487 F.3d at 1262.  The federal criminal statute 

defining contraband cigarettes incorporated state law definitions, including the 

state requirement to notify the Liquor Control Board prior to transporting 

unstamped cigarettes.  Id. at 1263.  This Court held that the notice requirement 

was not enforceable against the Yakama Tribe and its members due to Article 

III, and that violating the pre-notification requirement could not provide a valid 

basis for a prosecution of Yakama tribal members under the federal 

Contraband Cigarette Trafficking Act, 18 U.S.C. § 2342 (“CCTA”).  Smiskin, 

487 F.3d at 1269, 1272. 
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This Court’s treaty analysis in Smiskin relied heavily on the district 

court’s findings in Yakama Indian Nation and this Court’s opinion in Cree II 

affirming it.  Id. at 1265-66.  Reviewing the Cree cases, this Court extended the 

holdings to include non-fee restrictions on travel: 

We agree with the district court that there is no basis in either the 
language of the Treaty or our cases interpreting it for 
distinguishing restrictions that impose a fee from those, as here, 
that impose some other requirement.  Applying either type of 
requirement to the Yakamas imposes a condition on travel that 
violates their treaty right to transport goods to market without 
restriction. 
 

Id. at 1266 (emphasis added). 

 This Court in Smiskin also addressed what it characterized as an 

exception from treaty preemption for “purely regulatory” restrictions imposed 

for a purpose other than revenue generation.  Id. at 1269 (citing Puyallup Tribe 

v. Dep’t of Game of Wash., 391 U.S. 392, 401 n.14 (1968), and Tulee v. 

Washington, 315 U.S. 681, 684-85 (1942)).  The Court held that Washington’s 

notice requirement before transporting unstamped cigarettes was not “purely 

regulatory” and did not fall within the exception because the notice 

requirement supported enforcement of the cigarette tax, and revenue generation 

is a significant purpose of the cigarette tax scheme.  487 F.3d at 1269-70. 
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3. Smiskin and the Cree cases correctly describe the Treaty right 
in Article III as a “right to travel.” 

 
 In general, Indians going beyond reservation boundaries are subject to 

nondiscriminatory state law applicable to all citizens of the state, not to 

mention federal law, absent express federal law to the contrary.  Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973).  The Yakama Nation 

argues that Article III of the Yakama Treaty reserved a broad right to trade that 

preempts state law for the Yakamas outside the reservation.  But with the 

exception of one paragraph in Smiskin, this Court and the district court have 

consistently identified and described Article III as a “right to travel.”  See Cree 

v. Waterbury, 873 F. Supp. 404 (in lengthy summary judgment opinion, district 

court referred multiple times to the “right to travel” and the “travel right”); 

Cree I, 78 F.3d at 1402, 1404-05 (multiple references to the “highway right”); 

Yakama Indian Nation, 955 F. Supp. 1229 (repeated references to the “right to 

travel,” the “right to travel the public highways,” and “use of the public 

roads”); Cree II, 157 F.3d at 769-70, 772 (referring to “public highways 

clause,” “highways clause,” and the “right to transport goods”); Smiskin, 487 

F.3d 1260, 1265, 1267 n.12 (referring multiple times to “right to travel,” the 

“right to transport goods,” and the “public highways clause”). 
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Yakama members exercise their right to travel on public highways for 

many reasons, including trading.  But unlike this “specific right to travel,” no 

language in Article III creates a specific, federally enhanced right to trade, 

distinguishing Yakama members from other participants in the general 

economy.  See Smiskin, 487 F.3d at 1267 n.12 (distinguishing the specific 

public highways clause in Article III from a Medicine Creek Treaty clause the 

Court held was not specific enough to preempt a federal gambling statute in 

United States v. Farris, 624 F.2d 890, 893 (9th Cir. 1980)).  This Court should 

decline the Yakama Nation’s invitation in this case to hold that Article III 

broadly preempts federal or state regulations, taxes, or fees on “trade,” merely 

because some travel or transportation by a Yakama Nation member has 

occurred.  

B. The Express Treaty “Right To Travel” Upon Public Highways Does 
Not Create An Implied Treaty “Right To Trade,” Regardless Of 
Broad Language In Smiskin. 

 
As a threshold matter, this Court should read Smiskin narrowly.  First, 

Smiskin conflicts with this Court’s prior decision in United States v. Baker, 63 

F.3d 1478 (9th Cir. 1995), cert. denied, 516 U.S. 1097 (1996).  In Baker, the 

Court held that neither an alleged treaty reserved “right to trade” nor tribal 
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sovereignty preempted application of the CCTA to tribal defendants.3  Second, 

Smiskin is based on questionable logic:  the pre-notification requirement of the 

CCTA is not a fee on the Tribe or its members, not a revenue generating law 

against the Tribe,4 and does not prevent travel (except to prohibit transport of 

cigarettes that are federal contraband).  As such, the CCTA does not impose 

more than a minimal burden on using public highways and is the type of 

regulation permitted under Cree II’s construction of the right to travel.  Third, 

                                           
3 In Baker, the defendants asserted that the Medicine Creek Treaty 

reserved an implicit “right to trade,” including a right to trade in cigarettes, 
which in turn precluded application of the CCTA to them.  United States v. 
Baker, 63 F.3d 1478, 1485 (9th Cir. 1995).  Assuming the existence of a treaty 
right to trade, this Court nonetheless determined that enforcement of the CCTA 
was “not an impermissible restriction on a trading right guaranteed by the 
Treaty.”  Id.  This Court also understood that Washington’s cigarette tax 
system included both regulatory and revenue components, depending in part on 
tribal businesses to assist in the collection of state taxes on sales to non-
members, and that such a system does not intrude on tribal sovereignty.  Id. at 
1489 (citing Washington v. Confederated Tribes of the Colville Indian 
Reservation, 447 U.S. 134 (1980)). 

4 Both this Court and the United States Supreme Court have held that the 
legal incidence of Washington’s cigarette tax, WASH. REV. CODE ch. 82.24, 
does not fall on tribal members purchasing or making sales of cigarettes on the 
reservation.  Colville, 447 U.S. at 142 n.9 (the tax falls upon the first taxable 
event that may be constitutionally subjected to the tax); Confederated Tribes 
and Bands of the Yakama Indian Nation v. Gregoire, 658 F.3d. 1078, 1086-89 
(9th Cir. 2011) (cigarette tax statute imposes tax on non-Indian purchasers 
rather than Indian retailers).  Thus, the notice requirement for transporting 
unstamped cigarettes does not support revenue generation from Yakama 
members. 
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Smiskin erroneously employed state law preemption cases to analyze whether 

the federal CCTA is preempted.5 

Although this Court’s holding in Smiskin was specific to the CCTA 

requirement, some of the language in the opinion was broader.  In response to 

the United States’ argument “that the Yakama Treaty did not protect the 

‘commerce’ at issue in the Smiskins’ case,” this Court reasoned that it would 

“refuse to draw what would amount to an arbitrary line between travel and 

trade . . . .”  Smiskin, 487 F.3d at 1266.  This Court continued, “the right to 

travel overlaps with the right to trade under the Yakama Treaty such that 

excluding commercial exchanges from its purview would effectively abrogate 

our decision in Cree II and render the Right to Travel provision truly 

impotent.”  Id. at 1266-67 (emphasis added).  The Yakama Nation now relies 

on this language to claim an expansive Treaty “right to trade” unconnected 

with use of public highways.  YN Brief at 49. 

But this portion of Smiskin did not recognize a Treaty “right to trade” 

that preempts any federal or state tax, fee, or regulation.  See Smiskin, 487 F.3d 
                                           

5 Revisiting the specific holding in Smiskin is unnecessary to decide this 
case (or to decide other litigation between the Yakama Nation and Washington 
pending before this Court).  The Attorney General of Washington intends to 
request Smiskin’s review and reversal if a separate case is eventually heard en 
banc.  See King Mtn. Tobacco Co. v. Ferguson, No. 13-35360 (argued and 
submitted August 27, 2014). 
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at 1266-68.  The Court merely rejected the United States’ argument that 

because a travel notice requirement was related to commerce, it was outside the 

“travel” right.  Id. at 1266.  However, the state law required by the CCTA in 

Smiskin affected “travel” (albeit with a minimal and reasonable burden) by 

requiring notice before transporting unstamped cigarettes to ensure that the 

cigarettes were not federal contraband. 

1. Smiskin has generated multiple “right to trade” claims. 
 

Smiskin’s brief statements on how trade overlaps with travel do not stand 

for the proposition that federal or state governments cannot regulate 

commercial activities occurring outside the reservation, merely because a 

Yakama member has traveled or controlled the transport of goods involved in 

the activity.  Such a view allows the tail to wag the dog, where the travelling is 

simply the magic step that would allow unfettered trade.  Yet, the Yakama 

Nation relies on this language in Smiskin to claim Article III “unequivocally” 

prohibits restrictions or fees on the Yakamas’ “right to engage in the trade of 

tobacco products.”  YN Brief at 49.  Moreover, since Smiskin, the Yakama 

Nation and its members have made a number of similar claims. 

For instance, a few months after Smiskin was issued, a Yakama tribal 

cigarette retailer sued Washington officials in tribal court.  He claimed that a 
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cigarette tax compact between the Yakama Nation and the State of 

Washington, under which he was obligated to impose a tribal tax on cigarettes 

sold to non-members, violated the plaintiff’s treaty rights under Article III as a 

“taxing device” under Smiskin.  Ramsey v. Gregoire, et al., Yakama Nation 

Court No. C-08-11, Second Amended Complaint ¶ 2.8 (Jan. 7, 2008). 

 In another case, the Yakama Nation and a group of tribal cigarette 

retailers claimed, based on Smiskin, that they no longer needed to comply with 

recordkeeping and related requirements in Washington’s cigarette tax statute 

and related regulations.  Confederated Tribes and Bands of the Yakama Indian 

Nation v. Gregoire, No. CV-08-3056-RHW, Complaint for Declaratory Relief, 

[etc.], ¶ 57 (E.D. Wash., 9/2/08).  The district court granted summary judgment 

to the state officials on this claim based on res judicata, and properly rejected 

the notion that Smiskin could be read this broadly.  Confederated Tribes and 

Bands of the Yakama Indian Nation v. Gregoire, 680 F. Supp. 2d 1258, 1267-

68 (E.D. Wash. 2010) (noting “there is no basis in the law or the record to 

extend Smiskin’s holding to invalidate the state’s taxation scheme in toto, as 

Plaintiffs ask this Court to do”). 

 In 2011, King Mountain Tobacco Company asserted a Smiskin-based 

defense to the City of New York’s action in federal court for the sale, 
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shipment, and distribution of unstamped cigarettes, in violation of the CCTA, 

as amended by the Prevent All Cigarette Trafficking Act of 2010, and the 

Racketeer Influenced Corrupt Organizations Act, 18 U.S.C. § 1961 et seq.  The 

case was resolved by consent decree in 2012.  City of New York v. King 

Mountain Tobacco Co., Civil Case No. 10-cv-05783-LDW-AKT, Dkt. Nos. 4, 

37, 48, & 55. 

In California, a Yakama member owned a business that imported fuel 

from Nevada to California without complying with California’s fuel tax laws.  

A competing gas station owner sought a preliminary injunction in federal court.  

Citing Smiskin, the Yakama member argued that he had a treaty right to trade 

that allowed his business to import fuel from Nevada to California without 

paying California taxes.  The Southern District of California was persuaded, 

and denied the motion in an unreported order.  Salton Sea Venture, Inc. v. 

Ramsey, No. 3:11-cv-01968-IEG-WMC, Order Denying Motion for 

Preliminary Injunction at 11 (S.D. Cal., Oct. 18, 2011).6 

                                           
6 In addition to asserting these new “right to trade” claims, tribal 

members view Smiskin as having expanded the right to travel, both 
commercially and personally.  The Washington Court of Appeals rejected a 
Yakama tribal member’s claim that Washington’s driving under the influence 
laws contravened the Treaty travel right, reasoning that Smiskin involved “the 
treaty right to bring tribal goods to market.”  State v. Yallup, 160 Wash. App. 
500, 510, 248 P.3d 1095 (2011).  A Nez Perce tribal member asserted a 
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 Another “right to trade” case wholly unconnected to travel is the other 

King Mountain case currently pending in this Court.  King Mtn. Tobacco Co. v. 

Ferguson, No. 13-35360 (argued and submitted August 27, 2014).  In that case, 

King Mountain Tobacco Company and the Yakama Nation have relied on 

Smiskin to assert that the Treaty preempts non-discriminatory Washington law 

related to the 46-state Master Tobacco Settlement regulating King Mountain’s 

cigarette manufacturing business.  See also United States v. Wilbur, 674 F.3d 

1160 (9th Cir. 2012) (rejecting argument under Smiskin and Treaty of Point 

Elliot that Swinomish tribe could trade cigarettes tax free, and therefore could 

not be indicted for trafficking unstamped cigarettes or conspiracy).  Claims of 

this sort will continue until this Court clarifies that Smiskin addresses and 

applies treaty language regarding travel on public roads, not an implied “right 

to trade” off the reservation free of federal or state restriction. 

 

 

                                               
similarly broad reading based on Smiskin and the identical “travel” provision in 
the Nez Perce Treaty.  The Idaho Court of Appeals rejected the claim.  State v. 
Oatman, No. 35758, 2009 Unpublished Opinion No. 572 at 2 (Idaho Ct. App. 
Aug. 19, 2009).  These cases and those discussed above are examples and do 
not provide a complete list of Smiskin-based claims made since 2007. 
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2. Limiting the preemptive effect of Article III’s right to travel to 
laws regulating or imposing fees on travel is consistent with 
Cree II and other federal law.  

 
 The Court in Smiskin addressed the effect of the Treaty on a travel-

related regulation, the pre-notification requirement for travelling with 

unstamped cigarettes.  There is no reason to treat the trade-related comments as 

recognizing an unrestricted, implied Treaty “right to trade.”  To the extent this 

Court views Smiskin differently, the States ask the Court to reconsider and 

clarify that Smiskin’s holding is narrower.  Several considerations dictate this 

result. 

 The first and most important reason is that implying that the treaty 

intended to create a “right to trade” that could preempt general state or federal 

laws off-reservation is inconsistent with the district court’s findings and 

conclusions in Yakama Indian Nation.  The district court there reviewed treaty 

canons of construction, then painstakingly applied them to the exhibits and 

testimony the parties presented, and addressed the parties’ arguments.  Yakama 

Indian Nation, 955 F. Supp. at 1235-56.  The result was a detailed 

interpretation of the travel on public highway clause, which this Court affirmed 

in Cree II.  Cree II, 157 F.3d at 766-74.  Notably absent from the detailed 

analysis in Yakama Indian Nation or Cree II is any mention of a treaty 
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protected “right to trade” where Yakama members would uniquely have rights 

preempting the sovereign states and unpredictably disabling federal laws.  

Likewise, neither opinion discusses what the scope of such a right would be. 

 Accordingly, recognizing that Article III reserves to the Yakamas a 

travel right, but not an independent right to trade, is entirely consistent with 

Cree II and gives full effect to the district court’s undertaking in Yakama 

Indian Nation.  The Court’s concern in Smiskin that such an interpretation 

would “effectively abrogate” Cree II and render the right to travel provision 

ineffective (Smiskin, 487 F.3d at 1266-67) is unfounded.  Courts can easily 

distinguish and evaluate restrictions on access to public highways as preempted 

by Cree II, from state and federal regulation of commerce that is incidentally 

connected with transportation (as most commerce is).  Thus, requiring Yakama 

members to comply with non-discriminatory state and federal laws when off 

the reservation engaging in trade or other commercial endeavors leaves intact 

the right to travel the public highways. 

 Moreover, inferring an ill-defined “right to trade” from an express 

Treaty right to travel conflicts with the sovereign rights of states summarized in 

Mescalero:   “Absent express federal law to the contrary, Indians going beyond 

reservation boundaries have generally been held subject to non-discriminatory 
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state law otherwise applicable to all citizens of the State.”  Mescalero Apache 

Tribe v. Jones, 411 U.S. 145, 148-49 (1973).  If an express treaty right 

concerned with ensuring access to public highways carries with it an implied 

separate right to trade, this principle is violated.  The otherwise stable 

environment of state-tribal relations will be burdened by additional disputes 

and uncertainty. 

 The States also question whether the “purely regulatory” exception as 

addressed in Smiskin in reliance on Tulee and Puyallup Tribe reflects current 

law.7  See Smiskin, 487 F.3d at 1269.  For purposes of preempting state laws, 

distinguishing between “purely regulatory” state laws and those intended to 

raise revenue invites arbitrary distinctions.  State governments routinely 

impose taxes and fees for public policy reasons, and not just for “revenue 

generation.”  See Smiskin, 487 F.3d at 1269. 

 Nowhere is this more evident than in the regulation and taxation of 

cigarettes.  Nationwide, cigarette smoking kills approximately 440,000 people 

a year.  See U.S. Dep’t of Health and Human Services, The Health 

Consequences of Smoking: a Report of the Surgeon General, 2004.  Smoking 
                                           

7 This Court and the United States Supreme Court have approved state 
requirements that tribal retailers keep records or undertake other “minimal 
burdens” to assist the collection of applicable state taxes on sales to non-
members.  Colville, 447 U.S. at 154-61; Baker, 63 F.3d at 1485, 1489.   
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frequently causes lung and other cancers, heart disease and other circulatory 

diseases, and respiratory diseases such as emphysema.  Frank J. Chaloupka, 

Prabhat Jha, Joy de Beyer, & Peter Heller, The Economics of Tobacco Control, 

63 Briefing Notes in Economics 1, 2 (December 2004/January 2005).  Half of 

all long-term smokers will eventually die as a result of smoking.  Id. at 2.  The 

annual cost to the states and federal government from cigarette related illness is 

approximately $132 billion.  Toll of Tobacco in the United States of America.8   

 Governments routinely impose high cigarette taxes to discourage 

smoking.  Higher cigarette taxes reduce the amount of cigarette smoking and 

the related health costs imposed on the states and federal government.  U.S. 

Dep’t of Health and Human Services, Preventing Tobacco Use Among Youth 

and Young Adults:  A Report of the Surgeon General at 698-99 (2012) (because 

increases in tobacco taxes lead to reduced cigarette smoking and improved 

public health, such taxes are “a popular policy lever in recent decades”); 

Chaloupka, et al., supra at 4-5.  In addition, cigarette taxes, along with other 

                                           
8 http://www.tobaccofreekids.org/research/factsheets/pdf/0072.pdf, last 

visited September 8, 2014. 
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taxes and funding sources, help pay for the public health costs of cigarette 

smoking.  See WASH. REV. CODE § 70.157.005(a)-(c).9 

 These realities demonstrate the flaw in using a “purely regulatory” 

exception as a tool in determining what state laws are preempted by a tribal 

treaty.  Limiting Article III rights to true restrictions on travel will avoid 

reliance on this questionable doctrine where laws are examined as “purely 

regulatory” versus a regulation that, in some way, connects with taxation. 

IV. CONCLUSION 
 

For all of the foregoing reasons, the States of Washington, Arizona, 

Hawai’i, and Idaho request that this Court take the opportunity to limit Smiskin 

to its facts and clarify that the obiter dicta in Smiskin does not recognize an 

independent treaty right to engage in trade that preempts the states or the 

federal government from regulating or taxing of tobacco-related commercial 

activities or other trade. 

 RESPECTFULLY SUBMITTED this 19th day of September, 2014. 

 
 
 

                                           
9 Excusing King Mountain from paying federal cigarette taxes in the 

absence of a clear treaty right is counter to these federal and state policies, and 
it would place additional burdens on others to help pay for the public costs of 
cigarette smoking.    
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