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SUMMARY OF THE ARGUMENT IN REPLY 

 Appellant Wesley Brooks appeals from a district court order adopting a 

magistrate’s report and recommendation and granting summary judgment for 

Appellees on the grounds that Brooks failed to exhaust his administrative 

remedies.  The record reflects Brooks had numerous contacts with officials in his 

chemical dependency treatment program in an effort to work out a solution that 

would let him complete chemical dependency treatment in a setting that did not 

conflict with his religious beliefs.  The chemical dependency appeal process does 

not allow appeal of disputes concerning the location of treatment or termination 

from treatment.  Brooks was also told treatment decisions were not appealable. 

  Brooks respectfully submits that his evidence either established he 

exhausted his administrative remedies, or at least raised an issue of fact as to 

whether those remedies were exhausted under that procedure.   For this reason, the 

district court erred in granting summary judgment in favor of Appellees.  Also, to 

the extent Brooks may be permitted to respond to Appellees’ alternative ground for 

affirmance, Brooks adequately stated a claim for relief. 

 Appellees have waived oral argument.  Brooks defers to the Court’s decision 

on whether oral argument is necessary, and should it desire oral argument, submits 

that 10 minutes will be sufficient. 
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ARGUMENT 

I. BROOKS’S EVIDENCE TENDS TO SHOW HE EXHAUSTED 
ADMINISTRATIVE REMEDIES, PRESENTING AT LEAST A 
QUESTION OF FACT SUFFICIENT TO SURVIVE SUMMARY 
JUDGMENT. 
 
A. Brooks exhausted his remedies concerning issues under the 

chemical dependency appeal procedure.  
 

Rule 303.100, the general grievance policy of the Minnesota Department of 

Corrections, “applies to anything without an otherwise specified appeal 

procedure.”  (Appellees’ Brief [App. Br.] at 5, J.A. at 17-23.)  Brooks did not file a 

grievance under the general policy.  Instead, because his concerns were directed 

exclusively to chemical dependency treatment, he used the DOC’s chemical 

dependency appeal policy, Rule 500.308, which Appellees do not dispute was an 

“separate review/appeal procedure” that prisoners must use instead of the general 

grievance policy (J.A. at 20). 

The plain language of the chemical dependency appeal policy specifically 

provides that certain disputes are not appealable.  It provides that “[o]nly the 

diagnosis and recommended programming may be appealed—not the location of a 

program placement.”  (J.A. at 15.)  Rule 500.308 does not define “diagnosis,” 

“recommended programming,” or “location of a program placement.”  (J.A. at 14-

15.)  Similarly, the rule provides that when a participant is terminated from 

treatment, “the Program Director’s appeal decision is final and may not be 
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grieved.”  (J.A. at 16.)  Brooks was also told by New Dimensions staff that 

treatment decisions were not appealable.  (J.A. at 66.) 

 Where a designated administrative procedure does not allow particular types 

of disputes to be addressed, a prisoner may be excused from using the procedure to 

address those disputes.  See Giano v. Goord, 380 F.3d 670, 678-79 (2d Cir. 2004).  

And where a prisoner is told he cannot use the administrative process to address 

his claims, there may be a question of fact as to whether he was prevented from 

exhausting administrative remedies.  See Hanks v. Prachar, Civ. No. 02-4045, 

2009 WL 702177, *8-10 (D. Minn. March 13, 2009). 

 Appellees do not dispute that Rule 500.308 says what it says.  Instead, they 

dispute what it means.  They argue Brooks’s claims were not about the location of 

treatment, or about termination from treatment, or about treatment decisions (even 

though none of these terms is defined in Rule 500.308); instead they were about 

burdens on his religious beliefs, which should have been grieved under the general 

grievance policy.  Brooks respectfully submits that his religious beliefs were 

burdened by denial of his request to treat at Mash-ka-wisen and by Nemecska’s 

treatment decisions, which ultimately led to his termination from treatment. 
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1. The location of chemical dependency treatment is not 
appealable, therefore Brooks exhausted his administrative 
remedies with respect to his request to receive treatment at 
Mash-ka-wisen. 

On January 3, 2012, Brooks submitted a kite to then-Program Director Houff 

about, among other things, receiving chemical dependency treatment at Mash-ka-

wisen, a Native American program (J.A. at 63).  The request was denied (J.A. at 

64, 71).  Because the chemical dependency appeal procedure does not permit an 

appeal of the location of program placement (J.A. at 15), Brooks respectfully 

argues he exhausted his administrative remedies. 

Appellees agree that the chemical dependency appeal procedure provides no 

appeal from the location of a program placement (App. Br. at 13), but raise four 

arguments why Brooks did not exhaust his remedies under that provision; Brooks 

will address each in turn. 

First, Appellees suggest that any burden Brooks claims was placed on his 

religious beliefs has nothing to do with the location of treatment (App. Br. at 13-

14).  They are mistaken.  Brooks claims the Department burdened his beliefs by 

requiring him to complete treatment at New Dimensions, and also by rejecting his 

offer to pursue alternative treatment at Mash-ka-wisen, a program designed for 

Native Americans, at his own expense (J.A. at 5-6). 

Second, Appellees argue that Brooks’s request to pursue treatment at Mash-

ka-wisen was not about the “location” of a program placement, because Mash-ka-
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wisen is not run by the Department of Corrections and is located at some distance 

from MCF-Faribault.  Appellees read into the “location of program placement” a 

requirement that the program placement be within the Department of Corrections 

system (App. Br. at 14), although that limitation does not appear in the rule itself.  

Brooks respectfully submits that his request to pursue treatment at Mash-ka-wisen, 

rather than at New Dimensions, was a request to change the location of his 

chemical dependency program placement.  Under the plain text of Rule 500.308, 

there is no appeal; so Brooks’s kite to then-Program Director Houff on January 3, 

2012, was sufficient to exhaust his administrative remedies. 

 Third, Appellees respond that Brooks should have followed the conditional 

medical release policy, an entirely separate policy which required him to obtain 

recommendations and approvals from individuals outside the New Dimensions 

program, and to file a grievance if he was denied (App. Br. at 6-7).   Brooks 

respectfully submits that neither the chemical dependency appeal process, nor the 

conditional medical release policy, made clear what he was to do on this point.  

The chemical dependency appeal procedure stated the location of treatment was 

not appealable.  Program Director Houff’s response to Brooks’s kite did not direct 

Brooks to the conditional medical release policy (J.A. at 71).  Brooks’s concerns 

had to do with the conflict between his mandated treatment in the New Dimensions 

chemical dependency program and his religious beliefs, and he proposed a solution 
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that would permit him to complete his treatment at a different location.  On this 

issue, he followed the chemical dependency appeal procedure through to its 

conclusion.    

 Finally, Appellees argue that the “location of a program placement,” even 

though not appealable, was still grievable because the chemical dependency appeal 

procedure did not contain explicit language foreclosing a grievance on this issue 

(App. Br. at 14-15).  The chemical dependency appeal procedure provides, “[o]nly 

the diagnosis and recommended programming may be appealed—not the location 

of a program placement.” (J.A. at 15.)   Appellees suggest that because it does not 

foreclose a grievance under the general policy, it should be read to require one.   

Brooks respectfully disagrees. 

Appellees’ reading of Rule 303.100 would make the general grievance 

policy both a starting point and an ending point for administrative review—a 

reading in conflict with its text.  Rule 303.100 by its terms “does not apply to any 

other policy/division directive that has its own separate review/appeal procedure,” 

expressly including the chemical dependency appeal procedure, Rule 500.308 (J.A. 

at 20) (emphasis added).  If a prisoner follows a designated specific appeal 

procedure through to its conclusion—which occurs when no further appeal is 

possible—then administrative remedies should be exhausted.  Nothing in either the 

general grievance or the chemical dependency appeal procedure suggests that a 
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grievance is a necessary final step before remedies under a special appeal 

procedure are exhausted.  Moreover, if the purpose of the special appeal procedure 

is to allow experts in a particular area to make individualized decisions, that 

purpose would seem to be frustrated by imposing a layer of general grievance 

review on decisions reached through the special appeal procedure. 

As a practical matter, tacking on the general grievance procedure as a final, 

belt-and-suspenders review after every special appeal procedure risks making the 

entire process circular, and challenging for a prisoner to properly exhaust.  A 

grievance must be filed within “30 calendar days of occurrence of the issue being 

grieved” (J.A. at 21), a timeline that would be difficult if not impossible for a 

prisoner to meet if a separate appeal procedure had to be fully completed first.   

Brooks respectfully submits that he exhausted his administrative remedies 

under Rule 500.308, and that neither Rule 500.308 nor Rule 303.100 required him 

to then pursue a grievance. 

2. Brooks’s affidavit creates a question of fact as to whether he 
was prevented from pursuing administrative remedies as to 
treatment decisions. 

Brooks submitted a statement under oath that New Dimensions staff told 

him there was no appeal from treatment decisions (J.A. at 66).  Appellees offer 

three arguments in opposition; Brooks will respond to each in turn. 
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First, Appellees suggest that “individual treatment decisions were not the 

basis of his complaint.”  (App. Br. at 15.)  Brooks respectfully submits they are 

mistaken:  the Complaint describes Brooks’s concern at being accused of 

undermining the group for speaking honestly about his beliefs while in treatment, 

which in turn chilled his participation in group, which in turn led to extra 

assignments, confinement to his cell, loss of privileges, and the possibility of 

extended incarceration due to his failure to complete treatment (J.A. at 6-7).  

Brooks’s affidavit in opposition to Appellees’ motion to dismiss or for summary 

judgment identifies Nemecska’s treatment decisions in more detail, including 

being put on the decision table with loss of privileges, being required to redo 

assignments and complete extra assignments (J.A. at 62-63). 

Second, Appellees suggest that the conversations Brooks refers to in his 

affidavit occurred after he filed his lawsuit.  (App. Br. at 15.)  The affidavit does 

not state exactly when these conversations occurred (see J.A. at 66), and Appellees 

suggest it is proper to infer they occurred after the lawsuit was filed (App. Br. at 

15).  But at the summary judgment stage, all inferences should be resolved in favor 

of Brooks, the non-moving party.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

255 (1986). 

Third, taking the facts and drawing inferences in the light most favorable to 

Brooks and assuming these statements were made before he filed his lawsuit, 
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Appellees concede that the statements are in fact true:  individual treatment 

decisions are not appealable under the chemical dependency appeal procedure 

(App. Br. at 15).  But they again suggest that if there was no appeal under the 

chemical dependency appeal procedure, the remedy was to file a grievance under 

the general policy (App. Br. at 15-16).  For the reasons already discussed, requiring 

a prisoner who has completed a separate appeal procedure to follow it with a 

grievance runs contrary to both the text and purpose of Rule 303.100, and would 

make it difficult if not impossible for a prisoner to properly exhaust administrative 

remedies. 

3. Claims arising out of termination from treatment should 
not be dismissed with prejudice. 

The magistrate’s report and recommendation and the district court’s order 

dismissed all of Brooks’s federal claims with prejudice (Add. at 30, 42).  The 

report and recommendation appeared to suggest that the time for exhaustion had 

passed and that exhaustion would be impossible (Add. at 28 n. 17).1 

1 Appellees correctly point out that in support of their motion to dismiss or for 
summary judgment, they submitted only the affidavit of Steven Allen and the first 
and third affidavits of Kobie Hudson and related exhibits; Brooks submitted his 
second affidavit, the affidavit of F. Clayton Tyler and related exhibits (App. Br. at 
4, n. 2).  Brooks offered to supplement the record with a third affidavit in support 
of his objections to the report and recommendation, which Appellees opposed.  
Brooks does not dispute Appellees’ description of the record, but respectfully 
disagrees that anything has been misrepresented, because there is some uncertainty 
as to which submissions were actually relied upon by the magistrate judge and the 
district court in ruling on the motion for summary judgment.  Termination from 
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Because Brooks was terminated from treatment after the complaint was 

filed, it was not possible for him to exhaust his administrative remedies prior to 

filing, but he did exhaust them after filing.  The chemical dependency appeal 

procedure specifically provides that termination from treatment is appealable only 

once to the program director, and is not further appealable (J.A. at 16).  In his third 

affidavit Brooks states he filed a timely appeal of his termination from treatment 

(J.A. at 97), and it is his position he has exhausted his administrative remedies on 

this issue.  For that reason, to the extent the report and recommendation and order 

may be read to dismiss any claims Brooks arising out of termination from 

treatment, they should be dismissed without prejudice.  See, e.g., Davis v. Harmon, 

398 F. Appx. 587, 588 (8th Cir. 2010); Barbee v. Correctional Medical Servs., 394 

F. Appx. 337, 338 (8th Cir. 2010). 

treatment was a central issue in Brooks’s motion for a preliminary injunction, 
which had an overlapping briefing schedule with Appellees’ motion to dismiss or 
for summary judgment.  The magistrate judge and the district court had access to 
affidavits submitted in support of the preliminary injunction motion, and, although 
not asked to do so by either party, the magistrate’s report and recommendation 
cited the affidavit of Brooks’s primary therapist, Jennifer Nemecska (see Add. 5-7) 
which Appellees submitted in opposition to the motion for preliminary injunction, 
as well as an affidavit Brooks submitted in support of the preliminary injunction 
(Add. 6, citing ECF 19).  The district court also cited to Nemecska’s affidavit (see 
Add. 32-33) and to Brooks’s affidavit in support of objections to the report and 
recommendation denying the preliminary injunction (Add. 36, citing ECF 32).  
Appellees are confident these references played no role in the court’s decision 
(App. Br. at 4, n. 2).  Appellant is less certain, and for that reason, proposed to 
include the affidavits in the joint appendix. 
 

10 
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Alternatively, Appellees maintain that claims arising out of termination from 

treatment were not before the court below, and therefore are not dismissed in the 

court’s order (App. Br. at 18).  Brooks does not oppose Appellees’ alternative 

reading of the report and recommendation and the order on this issue. 

II. BROOKS ADEQUATELY PLEADED CLAIMS FOR RELIEF. 
 

Appellees correctly point out that the district court addressed only the part of 

their motion directed to exhaustion of remedies, and did not address their 

alternative motion regarding dismissal (App. Br. at 19).  They urge the Court to 

affirm based on the alternative grounds of failure to state a claim (App. Br. at 19).  

To the extent the Court will allow, Brooks will respond to the alternative grounds 

for relief argued in Appellees’ brief. 

A complaint must set forth a “short and plain statement of the claim showing 

that the pleader is entitled to relief.”  Fed. R. Civ. P. 8(a)(2).  The court accepts as 

true all well-pleaded facts in a plaintiff’s complaint.  Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009).   Plaintiff’s complaint need not provide “detailed factual 

allegations,” but must contain “sufficient factual matter, accepted as true, to state a 

claim for relief that is plausible on its face.”  Id. (internal quotations omitted).   

On a motion for summary judgment, this Court has held a “substantial 

burden” under RLUIPA requires a showing that a prison policy “must significantly 

inhibit or constrain religious conduct or religious expression,” or “must 
11 
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meaningfully curtail a person’s ability to express adherence to his or her faith,” or 

“must deny a person reasonable opportunities to engage in those activities that are 

fundamental to a person’s religion.”  Van Wyhe v. Reisch, 581 F.3d 639, 656 (8th 

Cir. 2009).     

Here, Brooks respectfully submits his complaint alleged facts plausibly 

showing a substantial burden on his religious exercise.  Brooks alleged he must 

complete chemical dependency treatment while in prison in order to be eligible for 

early release programs and to avoid discipline (J.A. at 4-5); that he was assigned to 

a chemical dependency treatment program at MCF Faribault which required him to 

profess beliefs that are inconsistent with his Native American faith, and that no 

alternatives were available (J.A. at 5).  Brooks also pleaded that when he expressed 

his sincerely held beliefs consistent with his faith, he was subject to discipline, 

which both “significantly inhibit[ed]” his religious conduct and “meaningfully 

curtail[ed]” his ability to express adherence to his faith.  That discipline included 

being confined to his cell for extended periods of time so that he cannot attend 

Native American religious ceremonies held at MCF Faribault (J.A. at 6-7). 

Appellees argue that the complaint should be more detailed.  They believe 

the complaint fails to state a claim because it does not plead specific details of 

Brooks’s religious beliefs, “identify . . . reason[s] he could not participate in a 

treatment program not geared specifically to Native Americans,” and even plead 

12 
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that Brooks “provide[d] them [Appellees] with evidence that the program actually 

burdened any religious beliefs or that he requested any reasonable 

accommodations.”  (App. Br. at 23.) 

Brooks respectfully submits that Appellees seek a level of pleading detail far 

exceeding what is required by Rule 8.  At the pleading stage, before any discovery, 

it is sufficient that Appellees are on notice of the nature of Brooks’s claims and the 

relief sought.  Brooks respectfully submits that the Court should reject Appellees’ 

alternative ground for affirmance. 

CONCLUSION 

 Wesley Brooks respectfully asks the Court of Appeals to reverse the district 

court’s entry of summary judgment against him and in favor of Defendants and to 

remand this case for further proceedings. 

Dated:  June 3, 2014 Respectfully submitted, 
 

 
s/ F. Clayton Tyler      
F. Clayton Tyler (#11151X) 
F. Clayton Tyler P.A. 
230 TriTech Office Center 
331 Second Avenue South 
Minneapolis, MN 55401 
Phone: (612) 333-7309 
Fax: (612) 333-5919 
Email:  Fctyler@fctyler.com 
 

 
s/ Karin Ciano   
Karin Ciano (#343109) 
Karin Ciano Law PLLC 
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Email: Karin@karincianolaw.com 
 
Attorneys for Appellant 
Wesley Brooks 
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