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SUMMARY OF THE ARGUMENT 

The United States is more than tax collector.  It is also Trustee for Indian 

beneficiaries from whom so much has been wrested.  As Trustee and Treaty 

partner, the United States must honor treaty promises made by those government 

agents, Congresses and Presidents who went before us.  It is the judiciary’s job to 

ensure these trust and treaty obligations are fulfilled:  “The Government urges us to 

view this case as an ordinary tax case without regard to the treaty, relevant statutes, 

congressional policy concerning Indians, or the guardian-ward relationship 

between the United States and these particular Indians.”  Squire v. Capoeman, 351 

U.S. 1, 5-6 (1956).  Here, just as in Capoeman, the Court should reject that 

argument.  

The district court confirmed its jurisdiction to decide the merits of the 

Yakama Nation’s claims.  That holding should not be disturbed on appeal.  But this 

Court should reverse and remand this case so that the district court can enter 

findings of fact regarding General Allotment Act protections and Yakama Treaty 

guarantees, and can then rule on the General Allotment Act1 and Yakama Treaty 

2issues in this case applying Indian canons of statute and Treaty construction. 

                                           
1 General Allotment Act, Act of Feb. 8, 1887, 24 Stat. 377, ch.119, 25 U.S.C. 
§ 331.  Add. 46-49. 
2 12 Stat. 951, Treaty With the Yakama, June 19, 1855.  Add. 39-45. 
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Review of General Allotment Act protections in every tax case always 

requires application of the Indian canons of construction.  The Yakama Nation 

dedicated the first section of its opening brief to this pivotal issue, a section to 

which the Appellee did not respond.  The district court erred when it failed to 

apply the Indian canons of construction to its General Allotment Act analysis. 

The General Allotment Act prohibits any tax that imposes an encumbrance 

on Indian allotted lands.  In income tax challenges, the income must be derived 

from the allotted lands to fall within the Act’s protections.  But this is not an 

income tax case.  It is an excise tax case.  As a result, although a tax on income not 

“directly derived” from the land may be enforceable, the excise tax at issue here 

(which contains specific land forfeiture provisions) is not enforceable on Yakama 

allotted lands.  That result is required regardless of whether an allotment holder has 

elected to incorporate his business.  

The Yakama Treaty is express federal law exempting the Yakama Nation 

from a federal excise tax on a product manufactured on Yakama trust land, 

especially here where as much as 100 percent of the ingredients are grown on that 

trust land.  The Treaty’s language is at least sufficiently express to require 

application of the Indian canons of construction.  The district court erred when it 

granted summary judgment without considering evidence or otherwise conducting 
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the Treaty analysis required by controlling Supreme Court and Ninth Circuit Court 

of Appeals precedent, and without applying the Indian canons of treaty and 

statutory construction. 

ARGUMENT 

I. The District Court Erred When it Failed to Apply Indian Canons 
of Construction to these General Allotment Act Claims. 

 
The lead argument in the Opening Brief [at 20], Dkt. No.10 confirmed that 

review of General Allotment Act protections in tax cases always requires 

application of the Indian canons of construction.  Appellee ignored that argument.  

Specifically, in Capoeman3 the district court, this Court and the Supreme Court 

held that the General Allotment Act’s language is sufficiently express to require 

application of the Indian canons of construction. 4    

 This is not an academic exercise.  Application of the Indian canons of 

construction alters the outcome of this case.  Absent application of the Indian 

canons of construction, the General Allotment Act’s prohibition on encumbrances 

                                           
3 Squire v. Capoeman, 220 F.2d 349 (9th Cir. 1955) aff’d, 351 U.S. 1 (1956). 
4 See also Cnty. of Yakima v. Confederated Tribes & Bands of Yakima Indian 
Nation, 502 U.S. 251, 269 (1992) (Scalia, J.) (recognizing in General Allotment 
Act case the “principle deeply rooted in this Court’s Indian jurisprudence: 
‘[S]tatutes are to be construed liberally in favor of the Indians, with ambiguous 
provisions interpreted to their benefit.’” (citation omitted)).  
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of allotted land was swept away by the district court through application of 

“income tax” analysis in this “excise tax” case.  This Court should remand for 

analysis of the General Allotment Act’s protections viewed through the protective 

lens of the Indian canons of construction, as required by Capoeman.  

II. The Yakama Nation has not “Waived” Any of the Arguments 
Presented in its Opening Brief. 
 

On two separate occasions Appellee claims that legal argument and citation 

to legal authority in the Opening Brief was “waived” because it was not presented 

to the district court.  Dkt. No. 19 at 62 and 77.  But that is not true: 

Plaintiffs have presented no new claim on appeal. Wacker complains 
only that they failed to cite a regulation that supports what has been 
their consistent claim throughout. Where, as here, the question 
presented is one of law, we consider it in light of “all relevant 
authority,” regardless of whether such authority was properly 
presented in the district court. 
 

Ballaris v. Wacker Siltronic Corp., 370 F.3d 901, 908 (9th Cir. 2004).5  As 

confirmed by the Supreme Court: 

Once a federal claim is properly presented, a party can make any 
argument in support of that claim; parties are not limited to the precise 
arguments they made below. 

 
Yee v. City of Escondido, Cal., 503 U.S. 519, 534-35 (1992) (emphasis in original) 

                                           
5 The single case cited by Appellee in support of its waiver claim (qualified with 
“see, e.g.”) has no relevance here as it involved:  1) a new claim; and 2) of fact.  
Corns v. Laborers Int’l Union of N. Am., 709 F.3d 901, 913 (9th Cir. 2013). 
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(internal citations omitted).  Addressing how the district court erred in its decision 

below and presenting legal argument and citation to legal authority explaining why 

the district court’s decision is wrong (including legal authority not cited to the 

district court) is proper on appeal. 

III. The District Court Had Subject Matter Jurisdiction to Address 
the Yakama Nation’s Claims. 
 
A. Appellee Waived Its Sovereign Immunity in the Administrative 

Procedures Act. 
 

The district court correctly ruled that the APA’s waiver of sovereign 

immunity applied in this case.6  E.R. 176-77.  Appellee does not challenge that 

ruling, and instead argues that the Anti-Injunction Act and the tax exception to the 

Declaratory Judgment Act bar this action. 

B. The Anti-Injunction Act Does Not Impair the APA’s 
Jurisdictional Grant In This Case. 
 
1. The Yakama Nation is not a “Person.” 

 
 The Anti-Injunction Act provides that: 
 

no suit for the purpose of restraining the assessment or collection of 
any tax shall be maintained in any court by any person, whether or not 
such person is the person against whom such tax was assessed. 

 

                                           
6 5 U.S.C. § 701 et seq. 
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26 U.S.C. § 7421(a) (emphasis added).  Add. 24.  Because it is specific to “any 

person” and because the Yakama Nation acting as sovereign is not a “person,” the 

Anti-Injunction Act does not bar these sovereign claims. 

When interpreting federal statutes, it is the Supreme Court’s “longstanding 

interpretive presumption that ‘person’ does not include the sovereign.”  Vermont 

Agency of Natural Res. v. US. ex rel. Stevens, 529 U.S. 765, 780 (2000).  Indeed, 

the federal tax code definitions of “person” do not include sovereigns.  See 26 

U.S.C. §§ 7343, 7701.  And the Dictionary Act,7 “whose definitions govern the 

meaning of acts of Congress ‘unless the context indicates otherwise”’ does not 

include sovereigns in the list of entities encompassed by the word ‘person.’  Fayed 

v. Central Intelligence Agency, 229 F.3d 272, 274 (D.C. Cir. 2000). 

 Ignoring this legal precedent, Appellee buries in a footnote a citation to a 

single case from another jurisdiction where an Indian Tribe as taxpayer was held to 

be subject to taxation under the Indian Gaming Regulatory Act (IGRA).8  Doc. No. 

19 at 40 n. 3, citing Chickasaw Nation v. United States, 208 F.3d 871 (10th Cir. 

2000) aff’d, 534 U.S. 84 (2001).  Yet the language relied upon by Appellee in its  

  

                                           
7 1 U.S.C. § 1. 
8 Pub. L. No. 100-497, 25 U.S.C. § 2701 et. seq. 
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footnote was not dispositive in that case because of IGRA, as confirmed by the 

Supreme Court.  Chickasaw Nation v. United States, 534 U.S. 84, 96 (2001) (“The 

Court today holds that 25 U.S.C. § 2719(d) (1994 ed.) clearly and unambiguously 

fails to give Indian Nations (Nations) the exemption from federal wagering excise 

and related occupational taxes enjoyed by the States”)(O’Conner, J., dissenting).  

Moreover, in that case, and unlike here, the Tribe as taxpayer would have a 

remedy through a refund claim, a remedy not available to the Yakama Nation here.  

Cf. Inyo County v. Paiute-Shoshone Indians of the Bishop Cmty. of the Bishop 

Colony, 538 U.S. 701 (2003) (Indian Tribe party acting as a sovereign is not a 

“person” under the statute at issue).  

2. The Regan Exception Confirms that the Yakama Nation 
Can Pursue this Action to Protect its Sovereign Interests. 

 
The district court never addressed the Anti-Injunction Act’s definition of 

“person” because it instead rejected Appellee’s subject matter jurisdiction 

challenge based upon South Carolina v. Regan, 465 U.S. 367 (1984).  In Regan, 

the Supreme Court confirmed that Congress did not intend the Anti-Injunction Act 

to foreclose actions for litigants who have no alternative remedy.  Id. at 378.  

Indeed, the Supreme Court confirmed that the Anti-Injunction Act “was intended 

to apply only when Congress has provided an alternative avenue for an aggrieved 

party to litigate its claims on its own behalf.”  Id. at 381 (emphasis added).  Here, 
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just as in Regan, “[b]ecause Congress did not prescribe an alternative remedy for 

the plaintiff in this case, the Act does not bar this suit.”  Id.  

The alternative remedy Congress provided for a taxpayer is a refund suit.  

But when sovereigns do not pay federal tax, they cannot sue for a refund.  Id. at 

379-80.  The Regan Court rejected the argument that sovereigns should be forced 

to rely on their resident taxpayers to bring suit in defense of sovereign rights.  Id. at 

380-81.  The district court correctly followed that precedent here, stating: 

Important to the Court is the fact that the Yakama Nation’s arguments 
rely on the Treaty of 1855, and the Yakama Nation has an interest in 
vindicating any rights secured to it in the Treaty of 1855. Those 
sovereign and treaty interests are independent of King Mountain’s 
pecuniary interest in avoiding taxation. Application of the Anti-
Injunction Act would leave the Yakama Nation without a forum to 
assert its argument under the Treaty of 1855.  
 

E.R. 180-81. That holding is even more persuasive today because in the 

intervening period Appellee sued the Yakama taxpayer, and the district court 

granted Appellee summary judgment in that action.9  If that judgment stands, it 

will put the taxpayer out of business,10 precluding the taxpayer from “vindicating” 

                                           
9 See E.R. 175.  That judgment is not final pending the district court’s review of 
the taxpayer’s motion for reconsideration.  United States v. King Mountain 
Tobacco Co., Inc., U.S.D.C., E. Dist. Wash., Case No. CV-12-3089-RMP (U.S. v 
KMT), ECF No. 88 filed September 9, 2014.  
10 Fed. R. Civ. P. 201(b) allows judicial notice of the amount of penalties, interest 
and taxes sought by the Appellee in that case, as reflected in the motion for 
judgment against the taxpayer and judgment on that motion [U.S. v. KMT, ECF 
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the sovereign rights that the Yakama Nation seeks to protect in this case.  

Because the Yakama Nation does not have an alternative legal remedy to 

challenge Appellee’s violation of the Yakama Treaty and federal statutes, the Anti-

Injunction Act cannot bar the Yakama Nation’s claims. 

3. Amici State Attorneys General Confirm the Yakama 
Nation’s Need to Protect its Sovereign Interests in this 
Litigation. 
 

Any doubt regarding the need for the Yakama Nation to vindicate its 

sovereign interests was resolved in favor of the Yakama Nation when the 

Attorneys General of four states filed an amicus brief in this pending appeal. 

This case involves federal taxation.  As Appellee’s Response confirms, in 

this Circuit states must overcome a greater hurdle than that imposed on the federal 

government when seeking to regulate or tax Indians and Indian tribes: 

The standard that this Court employs to determine whether a treaty 
exempts Indians from federal taxes is different than the standard 
governing state tax exemptions. See Ramsey, 302 F.3d at 1078; Cree 
v. Waterbury, 78 F.3d 1400, 1403 n.4 (9th Cir. 1996). “Unlike the 
federal standard, there is no requirement to find express exemptive 
language before employing the canon of construction favoring 
Indians” with regard to state taxation. Ramsey, 302 F.3d at 1079. See 
also Cree v. Flores, 157 F.3d 762, 769 (9th Cir. 1998). The difference  

  

                                                                                                                                        
Nos. 70 and 87] and of sworn testimony of an assistant U.S. Attorney confirming 
that putting this taxpayer out of business (bringing it “to its knees”) is the 
government’s objective.  U.S. v. KMT, ECF. No. 75, at 6-7. 
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in the standards governing federal and state taxes arises out of “the 
state and federal government’s distinct relationships with Indian 
tribes.” Id. at 1078. “[A]ll citizens, including Indians, are subject to 
federal taxation unless expressly exempted, Hoptowit v. 
Commissioner, 709 F.2d 564, 566 (9th Cir. 1983) (citing [Capoeman, 
351 U.S. at 6]), while a state’s authority to tax tribal members is 
limited depending on the subject and location of the tax.” Ramsey, 
302 F.3d at 1078. 

 
Response Brief at 58 and 59, Dkt. No. 19.11 

The Yakama Nation asks this Court to remand to the district court with 

instructions that the district court engage in the General Allotment Act and Treaty 

analysis required in this case.  The propriety of such a remand is confirmed by 

Amici, who correctly point out the need for specific findings of fact at the district 

court level: 

[In Cree] [t]his Court remanded the case because a “factual 
investigation into the historical context and parties’ intent at the time 
the Treaty was signed is necessary to determine the precise scope of 
the highway right.” The result was a bench trial and a lengthy 
memorandum opinion in Yakama Indian Nation v. Flores, 955 F. 
Supp. 1229 (E.D. Wash. 1997), detailing the legal standards, the 
evidence reviewed, and the court’s findings of fact and conclusions of 
law. 

 
Brief of Amici at 7, Dkt. No. 25 (citing and quoting Cree v. Waterbury, 78 

F.3d 1400 (9th Cir. 1996) (Cree I). 

In addition to supporting the Yakama Nation’s right to bring this action and 

                                           
11 Because they were limited to state regulatory issues, neither Ramsey nor 
Hoptowit involved the General Allotment Act.  
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the need for this case to be remanded for factual findings and application of the 

Indian canons of construction, Amici launch a focused attack on a single decision 

of this Court:  United States v. Smiskin, 487 F.3d 1260 (9th Cir. 2007).12  Amici 

claim Smiskin has spawned a tidal wave of litigation that would not otherwise have 

been brought.  But in support of that questionable allegation Amici can only cite a 

handful of cases, in each of which the courts easily harmonized Smiskin in the 

context of the facts at issue in each respective case.  And Amici themselves 

confirm that their attack on Smiskin is an irrelevant sideshow to this case when 

they admit that “[r]evisiting the specific holding in Smiskin is unnecessary to 

decide this case.”  Brief of Amici at 16 n.5, Dkt. No. 25. 

This Court should decline Amici’s invitation to go beyond the issues here 

and decline to overrule a decision entered by a separate panel in a separate case: 

A three-judge panel of this court cannot reconsider or overrule a 
decision of a prior panel unless “an intervening Supreme Court 
decision undermines an existing precedent of the Ninth Circuit, and 
both cases are closely on point.” 
 

                                           
12 E.g., Amici Brief at 4, Dkt No. 25 (“this Court should revisit its decision in 
Smiskin”); at n.2 pages 5-6 (“this Court should clarify that holding”); at 14 (“this 
Court should read Smiskin narrowly” and incorrectly alleging that “Smiskin 
conflicts with this Court’s prior decision in United States v. Baker”); at 15 
(“Smiskin is based on questionable logic” and “Smiskin erroneously employed state 
law preemption cases”); at 23 (questioning whether Smiskin “reflects current law”).  
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Norita v. N. Mariana Islands, 331 F.3d 690, 696 (9th Cir. 2003) (citing United 

States v. Gay III, 967 F.2d 322, 327 (9th Cir. 1992)). 

C. The Tax Exception to the Declaratory Judgment Act Does Not 
Impair the APA’s Jurisdictional Grant In This Case. 

 
In its motion to dismiss, Appellee acknowledged that “[t]he Declaratory 

Judgment Act’s ban on tax cases is co-extensive with the scope of the Anti-

Injunction Act.”  ECF No. 26 at 11 n.7.  The Response similarly limits its 

argument to a single paragraph that concludes with the assertion that:  “The scope 

of the Declaratory Judgment Act is at least as broad as that of the Anti-Injunction 

Act.”  Dkt. No. 19 at 39.  Analysis under the tax exception to the Declaratory 

Judgment Act tracks in all respects the Anti-Injunction Act analysis set out above.  

That analysis confirms the district court’s subject matter jurisdiction under the 

APA to consider and decide the Yakama Nation’s sovereign claims in this action.  

D. Dismissal Under Rule 12(b)(1) Would Have Been Improper.  
 

Appellee brought its motion to dismiss under Fed.R. Civ. P. Rule 12(b)(1), 

based entirely on a claim that the district court lacked subject matter jurisdiction. 

ECF No. 24.  But the substantive issues and jurisdictional issue raised by the 

Yakama Nation’s complaint were so intertwined that it would have been improper 

for the district court to grant the motion under Rule 12(b)(1).  Safe Air for 

Everyone v. Meyer, 373 F.3d 1035, 1039-40 (9th Cir. 2004) (12(b)(1) dismissal is 
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improper “when the jurisdictional issue and substantive issues are so intertwined 

that the question of jurisdiction is dependent on the resolution of factual issues 

going to the merits of an action” (citations and quotations omitted)).  As the Fifth 

Circuit Court of Appeals has recognized: 

Where the defendant’s challenge to the court’s jurisdiction is also a 
challenge to the existence of a federal cause of action, the proper 
course of action for the district court . . . is to find that jurisdiction 
exists and deal with the objection as a direct attack on the merits of 
the plaintiff’s case. The Supreme Court has made it clear that in that 
situation no purpose is served by indirectly arguing the merits in the 
context of federal jurisdiction. 
 

Williamson v. Tucker, 645 F.2d 404, 415 (5th Cir. 1981) (footnote omitted)(citing 
Bell v. Hood, 327 U.S. 678, 682 (1946). 

 
IV. The General Allotment Act Prohibits Application Of The Federal 

Excise Tax at Issue In This Case.  
 

A. This is Not an “Income Tax” Case. 
 

Tax analysis is not fungible between different types of taxes.  Accord Cnty. 

of Yakima v. Confederated Tribes & Bands of Yakima Indian Nation, 502 U.S. 251 

(1992) (distinguishing between impermissible excise tax and permissible ad 

valorem tax in context of General Allotment Act).  Disregarding this basic precept, 

Appellee dedicates a significant portion of its Response to the argument that 

income is taxable if it is not “directly derived” from an allotment.13  But that 

                                           
13 E.g., Response Brief at 44, Dkt. No. 19:  “Not all income from businesses 
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argument is of no consequence because this appeal does not involve “income,” nor 

does it involve a tax on “income.”14  This is an excise tax case, involving a tax 

“imposed on the performance of an act . . . or the enjoyment of a privilege.”  

Quinault Indian Nation v. Grays Harbor Cnty., 310 F.3d 645, 651 (9th Cir. 2002) 

(citation omitted). 

“Directly derived” is only important in income tax cases.  If income is 

“directly derived” from allotted land, then the allotted land itself is subject to lien 

for nonpayment of income taxes on the “directly derived” income.  But income is 

not at issue in this case.  So “directly derived” is of no consequence.  The issue 

instead is Congress’s specific mandate in the General Allotment Act protecting 

Indian allotted lands from encumbrance.  Under the excise tax scheme here, if the 

allotment is used to manufacture cigarettes (even by a third party), and no excise 

                                                                                                                                        
located on allocated land is exempt from taxation under the General Allotment 
Act.” At 45:  “The Court of Claims similarly has held that income from a hotel, gift 
shop, and restaurant located on reservation land does not qualify for exemption”; at 
46:  “This Court has also held that ‘the General Allotment Act provides no tax 
exemption for the income a noncompetent Indian derives from other Indians’, or 
his tribe’s, trust land.’” At 51 “the Yakama Nation’s argument removes the 
requirement that income be ‘derived directly’ from allotted land to be protected 
under the General Allotment Act.”  [Citations omitted, emphasis added]. 
14 The only excise tax case cited by Appellee in this section of its Response (at 46, 
Dkt. No. 19) did not involve an allotment nor did it include any discussion of the 
General Allotment Act.  Confederated Tribes of Warm Springs Reservation of 
Oregon v. Kurtz, 691 F.2d 878 (9th Cir. 1982) 
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tax is paid on those cigarettes (even by a third party) the allotment will be 

encumbered.  

B. Because this is Not an Income Tax Case, the Tobacco Products 
at Issue Need Not Be “Directly Derived” From Allotted Lands 
to Benefit from General Allotment Act Protections. 
 

As Appellee concedes, “the purpose of the General Allotment Act, as 

interpreted by Capoeman, is to preserve from encumbrance Indian trust property.” 

Response at 53, Dkt. No. 19.  The district court misinterpreted Capoeman on this 

issue when it claimed that the Court in Capoeman “noted, however, that the 

restriction on taxation was limited to ‘the trust and income derived directly 

therefrom.’”  Id. at 9.”  E.R. 8 (emphasis added).  That is not correct.  What the 

Supreme Court stated in Capoeman was: 

It is clear that the exemption accorded tribal and restricted Indian 
lands extends to the income derived directly therefrom. 
 

Capoeman, 351 U.S. at 8-9 (emphasis added) (citations and quotations omitted). 

The difference is obvious and significant.  The exemption extends to income 

“directly derived” from an allotment because failure to pay tax on that “directly 

derived” income could result in an income tax lien on the allotment.  In this excise 

tax case, the protections extend to prohibit the excise tax because failure to pay the 

excise tax could result in an encumbrance on the allotment.  It is the tax lien on the 

allotment that is prohibited, regardless of the activity being conducted.  Source of 
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income is only important if it is an income tax being imposed.  Where, as here, an 

excise tax is at issue, then source of income is irrelevant, and “directly derived” is 

of no consequence. 

Capoeman confirmed that the General Allotment Act’s prohibition on any 

“charge or incumbrance” on allotted lands bars taxation when the tax can result in 

an encumbrance on the allotment.  351 U.S. at 7.  The critical analysis was whether 

the tax impacted the Government’s ability to transfer the allotment to the allottee 

free of encumbrance:  “imposition of the tax here in question is inconsistent with 

the Government’s promise to transfer the fee ‘free of all charge or incumbrance 

whatsoever.’”  351 U.S. at 6.  This Court has also confirmed that it is the 

possibility of encumbrance that is the critical issue: 

Capoeman’s point was . . . the resulting tax lien on the land would 
make it impossible for him to receive the land free of “incumbrance” 
at the end of the trust period. 
 

United States v. Anderson, 625 F.2d 910, 914 (9th Cir. 1980) (emphasis added). 

The case now before this Court involves a privilege tax on a product 

manufactured on Yakama allotted lands, imposed at the moment the product is 

removed from bond but still on allotted trust land.  26 U.S.C. § 5703(b)(1).  Add. 

14-17.  If the tax is not paid, even by someone other than the allottee, then the 

allotted land is subject to encumbrance.  26 USC § 5763(d).  Add. 22-23.  
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“Directly derived” income is not the issue.  Instead, the issue is whether the 

challenged tax encumbers the land in a manner prohibited by Capoeman and the 

General Allotment Act. 

C. Assessment of Federal Excise Taxes Against a Yakama 
Member-Owned Business Impermissibly Subjects Allotted 
Land to Forfeiture. 

 
In its order granting Appellees’ motion for summary judgment, the district 

court held that “the Capoeman exemption would not apply to taxes owed by King 

Mountain” because, the Court reasoned, “the trust property is held for the benefit 

of Mr. Wheeler, it is not King Mountain’s asset, and presumably the property 

would not be subject to a tax lien.”  E.R. 12 (emphasis added) (citing Capoeman, 

351 U.S.  at 6.  Seizing on this erroneous holding below, Appellee’s Response 

argues that “any tax liability incurred by King Mountain cannot result in a lien or 

forfeiture of allotted land, because the allotment was held in trust for Wheeler.”  

Response at 49, Dkt. No. 19 (emphasis added).  But both Appellee and the district 

court are wrong as a matter of law. 

Imposition of the Cigarette Excise Tax at issue in this suit directly imposes 

encumbrance remedies against the allotted land.  As argued in the Opening Brief 

and left unchallenged in the Response Brief: 15 

                                           
15 Appellee limited the argument in its Response Brief to subsection c.  It failed to 
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Section 5763 provides that the “lot or tract of ground on which the 
building is located, shall be forfeited to the United States.” 
Subsection (d) then goes on to provide that all property “intended 
for use in violating the provisions of this chapter, or which has 
been so used, shall be forfeited to the United States as provided in 
section 7302.” See 26 USC § 7302 (“It shall be unlawful to have or 
possess any property intended for use in violating the provisions of 
the internal revenue laws, or regulations prescribed under such laws, 
or which has been so used, and no property rights shall exist in any 
such property.”). This forfeiture language creates the very lien, levy or 
forfeiture against the allotment that is prohibited in the Treaty and the 
General Allotment Act. 

 
Opening Brief at 26-27 (Dkt. No. 10 at docket pages 37-38) (emphasis added).  

Appellee also never disputed, and thus concedes, that forfeiture can occur as to 

third parties’ property, and can be accomplished without notice or due process 

protections.  Opening Brief at 27 (Dkt No. 10 at 38). 

Imposition of this excise tax by its terms impermissibly imposes 

encumbrance remedies against the allotment on which the tobacco product is 

manufactured.  26 U.S.C. §§ 5761-63, see especially § 5763(d).  Add. 18-23. 

Under the statute it does not matter who is conducting the manufacturing process:  

all property “intended for use in violating this chapter or which has been so used, 

shall be forfeited to the United States.”  26 U.S.C. § 5763(d).  By allowing the 

manufacture of tobacco products on his allotted lands (conducted by a corporate 

                                                                                                                                        
cite, let alone address, the operative subsection at issue here, which is subsection d 
of 26 USC § 5763.   
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entity), a Yakama tribal member risks losing his allotment for non-payment of this 

excise tax (even if it is the corporate entity that fails to pay the excise tax).  

Because the excise tax scheme at issue in this case includes forfeiture as a 

direct and automatic remedy for failure to pay the excise tax, it offends the 

Supreme Court’s holding in Capoeman and the very purpose of the General 

Allotment Act.  

D. General Allotment Act Protections Extend to Manufactured 
Products. 

 
The record confirms that the majority of the tobacco, and in some cases all 

of the tobacco, in these products is grown on allotted lands.  E.R. 43; Decl. of 

Thompson, ER 50-53.16  Yet neither Appellee not the district court cited any 

authority for the proposition that products of allotted lands become subject to an 

excise tax simply because they undergo a manufacturing process on allotted lands.  

To the extent a taxable item incorporates allotment resources, at a minimum the 

allotment resource portion should not be taxed.  Critzer v. United States, 597 F.2d 

708, 714 (Ct.Cl. 1979) (recognizing the propriety of allocating taxability “based 

upon the relative value of the land vis-a-vis any improvements or services”). 

                                           
16 One hundred percent of traditional use tobacco is reservation grown.  E.g., First 
Amended Complaint at ¶¶ 4.5, 4.53, 4.7, 4.78 and Section D, Counts I and II, and 
Prayer for Relief; ER 193-247; Response in Opposition to US Motion for 
Summary Judgment, ER 41-49. 
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 Because the excise tax encumbers the allotment regardless of whether the 

product is derived from the allotted lands, the “directly derived” analysis is 

unnecessary.  But even if a direct tie to the allotted land is held to be required to 

exempt manufactured tobacco products from this excise tax, the necessary 

distinction must be made between taxes on products of the land – which are 

exempt – from products that are simply sold on the land.  Where, as here, as much 

as 100% of the product is grown on allotted land, the allotment grown portion 

should not be taxed when it is removed from bond on the allotted land.  Taxing the 

Yakama people for the “privilege” of using their land to compete in the free market 

through processing of goods derived from their allotted lands is contrary to the 

policy Congress established in the General Allotment Act and contrary to the 

economic policies in the Yakama Treaty. 

E. The District Court Erred When it Determined that the General 
Allotment Act’s Protections Are Not Available to an Allotment 
Holder Doing Business as a Corporation. 

 
The district court created a “corporate exception” to General Allotment Act 

and Treaty protections which the Yakama Nation challenged in its Opening Brief.  

The only argument in the Response is a generalized discussion of principals of 

corporate law.  The Response fails to address Section 5763(d)’s statutory 

imposition of lien and forfeiture on allotted lands even when the owner of the lands 
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is using a corporate structure.  The Response similarly does not even cite, let alone 

make any effort to distinguish the reasoning of the courts in Pourier v. South 

Dakota Dep’t of Rev., 658 N.W.2d 395, 404 (S.D. 2004), opinion vacated in part 

on reh’g on other grounds, 674 N.W.2d 314 (2003) and Flat Ctr. Farms, Inc. v. 

State Dep’t of Rev., 49 P.3d 578 (Mont. 2002), cert. denied, 537 U.S. 1046 (2002).  

Finally, the Response does not address the Yakama Nation’s Treaty argument 

regarding the economic development provisions included in the Treaty, nor case 

law cited by the Yakama Nation confirming that the Yakama Treaty’s economic 

protections extend to tribal member-owned businesses.  Yakama Indian Nation v. 

Flores, 955 F. Supp. 1229 (E.D. Wash. 1997) (extending treaty rights to two tribal 

member-owned corporations); Cree v. Flores, 157 F.3d 762 (9th Cir. 1988) (Cree 

II) (affirming same).   

The Response similarly ignores congressional policy cited in the Opening 

Brief confirming that federal benefits extend to Indian owned corporations.  E.g., 

15 U.S.C. § 631 (SBA Office of Native American Affairs offering programs and 

resources available to American Indians seeking to create, develop and expand 

small businesses), Add. 1-6; 25 U.S.C. § 1481 (Indian Loan Guaranty and Interest 

Subsidy Program providing financing for Indian-owned businesses that 

significantly contribute to a Tribe’s economy), Add. 8.   
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The Court should reject the district court’s “corporate exception” to the 

General Allotment Act and Yakama Treaty.  

V.  The Yakama Treaty Contains “Express Exemptive Language.” 
 

A. Treaty and Statutory Tax Exemptions Need Not Be Explicit. 
 

Appellee does not dispute that Native Americans may be exempt from 

federal taxation by treaty or statute.  Capoeman, 351 U.S. 1.  Nor does Appellee 

dispute that exemptive language “need not explicitly state that Indians are exempt 

from the specific tax at issue.”  Ramsey v. United States, 302 F.3d 1074, 1078 (9th 

Cir. 2002).  Treaty language such as “free from incumbrance” is but one example 

of “express exemptive language required to find Indians exempt from federal tax.”  

Id. at 1078-79.  The Yakama Treaty contains such language, confirming that 

Yakama allotments are “exempt from levy, sale, or forfeiture;” granting the 

Yakama the exclusive benefit of their retained reservation, and granting them the 

right to bring their goods to market without restriction.   

The Yakima Treaty must mean something.  “[T]o construe the treaty as 

giving the Indians ‘no rights but such as they would have without the treaty’ would 

be ‘an impotent outcome to negotiations and a convention which seemed to 

promise more, and give the word of the Nation for more.’”  Puyallup Tribe v. 

Dep’t of Game, 391 U.S. 392, 397 (1968) (internal citation omitted).  The Yakama 
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Treaty is more than “the technical meaning of its words to learned lawyers:”   

In construing any treaty between the United States and an Indian tribe, 
it must always (as was pointed out by the counsel for the appellees) be 
borne in mined [sic] that the negotiations for the treaty are conducted, 
on the part of the United States, an enlightened and powerful nation, 
by representatives skilled in diplomacy, masters of a written language, 
understanding the modes and forms of creating the various technical 
estates known to their law, and assisted by an interpreter employed by 
themselves; that the treaty is drawn up by them and in their own 
language; that the Indians, on the other hand, are a weak and 
dependent people, who have no written language and are wholly 
unfamiliar with all the forms of legal expression, and whose only 
knowledge of the terms in which the treaty is framed is that imparted 
to them by the interpreter employed by the United States; and that the 
treaty must therefore be construed, not according to the technical 
meaning of its words to learned lawyers, but in the sense in which 
they would naturally be understood by the Indians. 

Jones v. Meehan, 175 U.S. 1 (1899)(emphasis added); cited favorably and quoted 

in Washington v. Washington State Commercial Passenger Fishing Vessel Ass’n, 

443 U.S. 658, 676, modified sub nom. Washington v. United States, 444 U.S. 816 

(1979). 

The Yakama Treaty must mean something more – it must have that meaning 

that the Yakama people understood it to have: 

The [Yakama Treaty was] written in English, a language unknown to 
most of the tribal representatives, and translated for the Indians by an 
interpreter in the service of the United States using Chinook Jargon, 
which was also unknown to some tribal representatives. Having only 
about three hundred words in its vocabulary, the Jargon was capable 
of conveying only rudimentary concepts, but not the sophisticated or 
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implied meaning of treaty provisions about which highly learned 
jurists and scholars differ. 

United States v. State of Washington., 384 F. Supp. 312, 330 (W.D. Wash. 

1974) aff’d and remanded, 520 F.2d 676 (9th Cir. 1975).  Based on their 

understanding of our promises, the Yakama people agreed to set down their 

weapons, give up thousands of square miles of their land, and retreat onto a 

reservation where Appellee itself guaranteed that they would be the 

exclusive beneficiary of their remaining land:   

To the great advantage of the people of the United States, not only in 
property but also in saving lives of citizens, and to expedite providing 
for what at the time were immediate and imperative national needs, 
Congress chose treaties rather than conquest as the means to acquire 
vast Indian lands. 

Id.  We promised the Yakama people that they could “rely on all [Treaty] 

provisions being carried out strictly.”  Yakama Indian Nation, 955 F. Supp. at 

1243 (emphasis in original).  But that has not yet happened in this case.   

B. The District Court Erred When it Failed to Apply the Indian 
Canons of Treaty Construction. 

 
In Capoeman, the Supreme Court applied Indian canons of treaty 

construction to the Quinault Treaty, in part because of the Court’s finding that the 

General Allotment Act and Treaty Act claims together required that it do so. 351 

U.S.  at 2 (“The question presented is whether the proceeds of the sale by the 
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United States Government of standing timber on allotted lands on the Quinault 

Indian Reservation may be made subject to capital gains tax, consistently with 

applicable treaty and statutory provisions and the Government’s role as 

respondents’ trustee and guardian” (emphasis added)).  Id.  That exact same 

analysis must apply in this case:  

Federal policy toward particular Indian tribes is often manifested 
through a combination of general laws, special acts, treaties, and 
executive orders. All must be construed in pari materia in ascertaining 
congressional intent. 
 

Stevens v. C. I. R., 452 F.2d 741, 744 (9th Cir. 1971). 
 

Article II’s “exclusive use and benefit” guarantee, Article III’s trade and 

travel guarantees and Article VI’s restrictions on encumbering allotted lands each 

contain language sufficiently express to require application of the Indian canons of 

treaty construction.  That requisite Treaty analysis is even more compelling when 

these three Articles are read together and read “in pari materia” with the General 

Allotment Act. 

C. Article II of the Yakama Treaty Contains Express Exemptive 
Language. 
 

Article II of the Yakama Treaty guarantees the “exclusive benefit” of their 

reservation to the Yakama people.  Appellee’s response focuses only on the 

Treaty’s “exclusive use” language.  But “exclusive use” is less specific and less 
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protective than “exclusive benefit.”  “Exclusive benefit” is not an ambiguous term.  

“Exclusive benefit” is sufficiently express to require application of the Indian 

canons of construction in this case.  Tellingly, the district court held that Article II 

does include “express exemptive language.”  (E.R. 33).  But without explanation it 

ruled on that language without engaging in the interpretive process this Court 

requires.  Instead, the district court simply said “the exemption . . . would not apply 

to the facts of this case.”  Id. 

The district court’s error is particularly damaging in this excise tax case.  An 

excise tax is a “privilege” tax.  But under the Yakama Treaty, engaging in 

manufacturing of tobacco products is not a “privilege:”  it is a right secured by 

their Treaty.  To the extent the excise tax is “imposed on the performance of an 

act” – namely removing a tobacco product from bond – it is an act conducted 

entirely on land held in trust by Appellee for the “exclusive benefit” of the Yakama 

people.  But at the point this excise tax is imposed no one has benefited except the 

federal trustee.  There has been no sale of the product.  There has been no income 

from the product (unlike in Hoptowit v. CIR).17  There has only been a federal 

“privilege” tax benefiting only Appellee.  To the extent ambiguity is forced upon 

                                           
17 709 F.2d 564 (9th Cir. 1983).  The Response concedes this important distinction: 
“In Hoptowit, however, this Court interpreted ‘the exclusive use and benefit’ 
language to ‘give[ ] to the Tribe the exclusive use and benefit of the land on which 
the reservation is located.’” Response at 60-61, Dkt. No. 19 (emphasis in original). 
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the words “exclusive benefit,” the district court was required to apply the Indian 

canons of construction to its Article II analysis.  It erred when it failed to do so. 

D. Article III of the Yakama Treaty Contains Express Exemptive 
Language. 
 

Article III of the Yakama Treaty guarantees the Yakama people the right to 

travel without restriction to bring their goods to market.  The language in Article 

III is sufficiently express to require application of the Indian canons of 

construction.  Tulee v. Washington, 315 U.S. 681, 684 (1942) (holding that 

“despite the phrase ‘in common with citizens of the Territory,’ Article III conferred 

upon the Yakamas continuing rights, beyond those which other citizens may 

enjoy”) (emphasis added).  The district court recognized that Article III contains 

exemptive language,18 just as this Court has confirmed that the “free access” 

language in Article III is exemptive language.19  That is all that is necessary to 

require application of the Indian canons of construction before interpreting what 

that exemptive language means and meant to the Yakama people.  The Supreme 

Court’s decision in Tulee confirming Article III’s express exemptive language is 

binding on this Court and the district court.  The district court erred when it 

                                           
18 E.R. 18. 
19 Ramsey v. United States, 302 F.3d 1074, 1080 (9th Cir. 2002) 
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ignored that controlling precedent, and declined to apply the Indian canons of 

construction to its analysis of Article III.   

E. Article VI of the Yakama Treaty Contains Express Exemptive 
Language Nearly Identical to Language in the General 
Allotment Act. 

 
Article VI of the Yakama Treaty incorporates the protections of the Omaha 

Treaty, and in doing so guarantees that Yakama allotted lands “shall be exempt 

from levy, sale, or forfeiture.”20  In Capoeman, the Supreme Court confirmed that 

statutory language prohibiting any “charge or incumbrance” on allotted lands is 

sufficient to include taxation.  351 U.S. at 7.  That same result applies under 

Article VI in this case where the excise tax at issue imposes liens and forfeiture on 

the allotted lands.21  The language in Article VI is sufficiently express to require 

application of the Indian canons of construction in this case, where the very excise 

tax at issue would impose “levy, sale and forfeiture” on Yakama allotted lands.  

But once again the district court failed to apply the Indian canons of construction 

when asked to do so in the context of the Treaty as a whole. 

  

                                           
20 Treaty With The Omaha of March 16, 1854, ratified April 17, 1854, 10 Stat. 
1043, Article 6, Disposition of Lands Reserved.  Add. 32-38 
21 Appellee’s citation to Dillon v. United States, 792 F.2d 849, 853 (9th Cir. 1986) 
is misplaced because, once again, Dillon is an income tax case and did not involve 
an excise tax which by its very terms encumbers allotted land in contravention of 
Treaty Article VI and the General Allotment Act.   

Case = 14-35165, 10/27/2014, ID = 9291544, DktEntry = 30, Page   36 of 39



29 

 

CONCLUSION 

The district court erred when it failed to apply Indian canons of construction 

to the Yakama Nation’s General Allotment Act claims.  The district court also 

erred when it held that the Yakama Treaty does not contain language at least 

sufficiently express to require application of Indian canons of treaty and statutory 

construction.  This Court should reverse the district court, and remand for trial with 

instructions requiring the district court to apply the Indian canons of construction 

in its Yakama Treaty and General Allotment Act analysis.   
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