


TABLE OF CONTENTS 

TABLE OF AUTHORITIES ...................................... ii 

INTRODUCTION ....................................................... ! 

STATEMENT .............................................................. 2 

REASONS FOR DENYING THE PETITION ............ 5 

I. There Is No Split ................................................... 5 

II. The Decision Below Was Correct ....................... 13 

III. This Case Would Be a Poor Vehicle 
for Addressing The Questions Presented ......... 23 

CONCLUSION .......................................................... 30 

1 



TABLE OF AUTHORITIES 

Cases: 

American Express Co. v. Italian Colors 
Rest., 133 S. Ct. 2304 (2013) .................. 15, 22, 23 

AT&T Mobility LLC v. Concepcion, 
131 S. Ct. 1740 (2011) ................................. passim 

Blinco v. Green Tree Servicing LLC, 
400 F.3d 1308 (11th Cir. 2005) (per curiam) ..... 14 

Booker v. Robert Half Int'l., Inc. 
413 F.3d 77 (D.C. Cir. 2005) ......................... 11, 12 

BP Exploration Libya Ltd. v. Exxon Mobil 
Libya Ltd., 689 F.3d 481 (5th Cir. 2012) ............. 6 

Brown v. ITT Consumer Fin. Corp., 
211 F.3d 1217 (11th Cir. 2000) ........................... 14 

Buckeye Check Cashing, Inc. v. Cardegna, 
546 u.s. 440 (2006) ....................................... 13, 28 

Capital Cities Cable, Inc. v. Crisp, 
467 u.s. 691 (1984) ............................................. 25 

In re Checking Account Overdraft Litig. 
MDL No. 2036, 
685 F.3d 1269 (11th Cir. 2012) .................... 11, 13 

Colorado v. Western Sky Fin., L.L.C., 
845 F. Supp. 2d 1178 (D. Colo. 2011) ................. 28 

11 



Doctor's Assocs., Inc. v. Casarotto, 
517 u.s. 681 (1996) ............................................. 24 

Doe v. Princess Cruise Lines, Ltd., 
657 F.3d 1204 (11th Cir. 2011) ........................... 16 

First Options of Chi., Inc. v. Kaplan, 
514 u.s. 938 (1995) ............................................. 20 

Franke v. Poly-America Med. & Dental Benefits Plan, 
555 F.3d 656 (8th Cir. 2009) ........................ 12, 13 

Green v. U.S. Cash Advance Illinois, Inc., 
724 F.3d 787 (2013) ...................................... 1, 7, 8 

Hadnot v. Bay, Ltd., 
344 F.3d 474 (5th Cir. 2003) .................. 10, 11, 12 

Hall Street Assoc. v. Mattel, Inc., 
552 u.s. 576 (2008) ....................................... 19, 21 

Held v. Trafford Realty Co., 
414 So.2d 631 (Fla. Dist. Ct. App. 1982) ............ 21 

Hooters of America, Inc. v. Philips, 
173 F.3d 933 (4th Cir. 1999) .............................. 13 

Jackson v. Cintas Corp., 
425 F.3d 1313 (11th Cir. 2005) ........................... 11 

Jackson v. Payday Fin., LLC, 
764 F.3d 765 (7th Cir. 2014) ...................... passim 

Khan v. Dell Inc., 669 F.3d 350 (3d Cir. 2012) ........... 6 

Marmet Health Care Ctr., Inc. v. Brown, 
132 S. Ct. 1201 (2012) (per curiam) ................... 22 

lll 



Mastrobuono v. Shearson Lehman 
Hutton, Inc., 514 U.S. 52 (1995) ......................... 16 

Pendergast v. Sprint Nextel Corp., 
592 F.3d 1119 (11th Cir. 2010) ........................... 24 

Powertel, Inc. v: Bexley, 
743 So.2d 570 (Fla. Dist. Ct. App. 1999) ............ 24 

Rawson v. UMLIC VP, L.L.C., 
933 So.2d 1206 (Fla. Dist. Ct. App. 2006) .......... 20 

Reddam v. KPMG LLP, 
457 F.3d 1054 (9th Cir. 2006) ............................... 6 

Rent-A-Center, W., Inc. v. Jackson, 
561 u.s. 63 (2010) ......................................... 16, 22 

In re Salomon Inc. Shareholders' Derivative Litig., 
68 F.3d 554 (2d Cir. 1995) .............................. 6, 18 

Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 
559 u.s. 662 (2010) ............................................. 15 

United States v. Tinklenberg, 
131 S. Ct. 2007 (2011) ......................................... 25 

Volt Info. Scis., Inc. v. Bd of Trustees, Stanford 
Univ., 489 U.S. 468 (1989) ........................... 15, 22 

Webb v. Kirkland, 
899 So.2d 344 (Fla. Dist. Ct. App. 2005) ............ 21 

Wisniewski v. United States, 
353 U.S. 901 (1957) (per curiam) ....................... 10 

IV 



Statutes: 

9 u.s.c. § 2 .................................................... 17, 20, 23 

9 u.s.c. § 4 .................................................... 16, 17, 23 

9 U.S._C. § 5 ........................................................ passim 

9 u.s. c. § 9 .......................................................... 21, 22 

Fla. Stat. § 687.02(1) (2014) ........................................ 2 

Fla. Stat.§ 560.404(5) (2014) .................................... 28 

Fla. Stat. § 560.404(8) (2014) .................................... 28 

Other Materials: 

Restatement (Second) of Contracts§ 152 (1981) ..... 20 

Restatement (Second) of Contracts§ 164 (1981) ..... 21 

Restatement (Second) of Contracts§ 184 (1981) ..... 13 

Restatement (Second) of Contracts§ 208 (1981) ..... 24 

Press Release, Consumer Financial Protection 
Bureau, CFPB Sues CashCall for Illegal Online 
Loan Servicing (Dec. 16, 2013), 
http://goo.gl/JweHji .................................. 2, 27, 29 

v 



Danielle Douglas, Payday Lender Western Sky 
Financial to Stop Funding Loans 
on Sept. 3, Wash. Post (Aug. 26, 2013), 
http://goo.gl/nm16jF ...................................... 27-28 

Todd Epp, Lending Group Says Western Sky Tars 
Tribally Owned Lenders, KSOO.com (Sep. 24, 
2013), http://goo.gl/QIY3C9 ................................ 27 

Press Release, Federal Trade Commission, Payday 
Lenders That Used Tribal Affiliation to Illegally 
Garnish Wages Settle with FTC (April11, 2014), 
http://goo.gl/aZcfL3 ....................................... 27, 29 

Press Release, Florida Office of the Attorney 
General, Attorney General Bondi and OFR 
Commissioner Breakspear Sue Consumer 
Finance Companies for Illegal Interest and 
Annual Percentage Rates (Dec. 23, 2013), 
http://goo.gl/xU8FTG .......................................... 28 

Andrew Johnson, Payday Lender Agrees to Fine, 
Refunds, Wall St. J., (Jan. 23, 2014), 
http://goo.gl/nxYbcO ...................................... 28, 29 

Jessica M. Karmasek, Head of Native American 
Association Applauds N.Y. AG's Lawsuit Against 
Western Sky, Legal Newsline (Aug. 13, 2013), 
http://goo.gl/sLek53 ........................................... 27 

Greg Lamm, Wash. Regulators Fine South Dakota 
Lender $669K for Interest Rates of Up To 1,825%, 
Puget Sound Bus. J. (Oct. 31, 2012), 
http://goo.gl/TZLpOq ........................................... 28 

Vl 



Gretchen Morgenson, Find the Loan Behind the 
Loans, N.Y. Times, Sept. 8, 2013 ......................... 2 

Matthew Patane, Online Lender CashCall Must Pay 
$1.5 Million to Iowans, Des Moines Register, 
(Oct. 6, 2014), http://goo.gl/vVkmQ8 ............ 28, 29 

Natalie Sherman, State Announces $2 Million 
Lending Settlement, Baltimore Sun (June 23, 
2014), http://goo.gl/exH4Ez ................................ 28 

Emily Stephenson, U.S. Consumer Bureau Sues 
Loan Servicer Cash Call, Reuters (Dec. 16, 
2013), http://goo.gl/Mdh3G3 ............................... 28 

Alan Zibel, CFPB Sues Online Lender CashCall, 
Wall St. J. (Dec. 16, 2013), 
http://goo.gl/QpSt9U ........................................... 27 

Vll 



INTRODUCTION 

Respondent Abraham Inetianbor borrowed money 
from Western Sky Financial LLC ("Western Sky''). 
The loan documents contained an arbitration agree
ment, which stipulated that all disputes would be re
solved through arbitration before an authorized rep
resentative of the Cheyenne River Sioux Tribal Na
tion ("Tribe") in accordance with the Tribe's "consum
er dispute rules." Pet. App. 3a. When a dispute arose, 
however, it became apparent that the Tribe was not
and never had been-in the business of arbitration, 
did not authorize representatives. to act as arbitra
tors, and did not even have consumer dispute rules. 
In short, in agreeing to arbitrate before the Tribe, 
Western Sky and Inetianbor agreed to do the impos
sible. 

The primary case on which petitioner relies is the 
Seventh Circuit's decision Green v. U.S. Cash Ad
vance fll., Inc., 724 F.3d 787 (2013). But the petition 
fails even to mention the Seventh Circuit's more re
cent decision in Jackson v. Payday Fin., LLC, 764 
F.3d 765 (7th Cir. 2014), which refused to order arbi
tration in a situation that was materially indistin
guishable from this case. Here, as in Jackson, "the 
arbitral mechanism specified in the agreement is il
lusory," id. at 768, and here, as in Jackson, the facts 
reflect "egregious actions of defendant Cash Call." Pet. 
App. 19a (Restani, J., concurring); see id. at 19a-20a 
(discussing Jackson). Because there is no reason to 
believe that the Seventh Circuit would decide this 
case any differently than it decided Jackson, there is 
no circuit split. 
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STATEMENT 

1. In January of 2011, Inetianbor and Western 
Sky entered into a contract by which Inetianbor bor
rowed $2,525 from Western Sky at an annual interest 
rate of 135%. Pet. App. 22a. The contract further 
stipulated that it was subject to the Tribe's laws, that 
Inetianbor was subject to the jurisdiction of the 
Tribe's court, and that "no other state or federal law 
or regulation shall apply."1 Id. at 60a. 

Western Sky subsequently transferred Ine
tianbor's loan to WS Funding LLC, which assigned 
CashCall to service, handle, and collect the loan.2 

Pet. 7. Over the course of twelve months, Inetianbor 
paid CashCall $3,252.65 to satisfy his obligations un
der the contract. Pet. App. 2a. But CashCall sought to 
extract still more money, misrepresenting to credit 
bureaus that Inetianbor had made late payments on 
the loan. Id. at 49a. Eventually, Inetianbor brought 
suit in Florida state court alleging defamation and 

1 When the Consumer Financial Protection Bureau announced 
its lawsuit against CashCall "for collecting money consumers 
did not owe," it noted that Western Sky has a history of assert
ing, incorrectly, that state laws do not apply to it because it is 
based on an Indian reservation and is owned by a member of the 
Tribe. See Press Release, Consumer Financial Protection Bu
reau, CFPB Sues CashCall for fllegal Online Loan Servicing 
(Dec. 16. 2013), http://goo.gl/JweHjL 

2 In a lawsuit brought by New York's Attorney General, the 
complaint alleged that CashCall actually provided the funding 
for Western Sky's loans. See Gretchen Morgenson, Find the 
Loan Behind the Loans, N.Y. Times, Sept. 8, 2013, at BUl. 
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violations of the federal Fair Credit Reporting Act 
and state usury laws. Id. at 2a. 3 

2. CashCall removed the case to the United 
States District Court for the Southern District of 
Florida. Pet. App. 23a. CashCall then moved to com
pel arbitration of Inetianbor's claims, citing the con
tract provisions calling for arbitration under the aus
pices of the Tribe. I d. at 23a-24a. Initially, the district 
court granted this motion, and Inetianbor sought to 
comply. Id. at 3a. He soon received a letter from the 
Tribe, however, explaining that the Tribe "does not 
authorize Arbitration." Id. at 24a. Relying on this let
ter, the district court reversed itself and concluded 
that the arbitral forum was unavailable. Ibid. 

CashCall then submitted a renewed motion to 
compel arbitration supported by a letter signed by 
Robert Chasing Hawk expressing a willingness to ar
bitrate the case. Pet. App. 25a. Even though Cash
Call's supporting materials affirmed that the Tribe 
"does not provide arbitration" and "does not involve 
itself in the hiring of the arbitrator," the district court 
concluded that the forum was available and again 
granted CashCall's motion to compel. Ibid. 

Inetianbor once more sought to comply with the 
district court's order, only to discover additional in
formation cutting against the availability of the tribal 
forum. Pet. App. 25a-26a. Inetianbor learned, for ex
ample, that although Mr. Chasing Hawk had denied 
any "preexisting relationship" with either party, id. 
at 25a, his letter saying so had actually been drafted 
by an employee of a Western Sky subsidiary, id. at 

3 Florida caps annual interest rates for loans under $500,000 
at 18%, see Fla. Stat. § 687.02(1) (2014), far lower than the 
135% in this case. Pet. App. 22a. 
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26a. Inetianbor further learned that Mr. Chasing 
Hawk's daughter was a Western Sky employee. Ibid. 
Moreover, during a preliminary arbitration hearing, 
Mr. Chasing Hawk explicitly stated that "[t]he Tribe 
has nothing to do with any of this business." Id. at 
30a. Ultimately, on Inetianbor's motion for reconsid
eration, the district court concluded that CashCall 
"failed-despite numerous opportunities-to show 
that the Tribe * * * conduct[s] arbitrations," id. at 
32a, or that the Tribe even has consumer dispute 
rules.4 Id. at 32a-34a. The court therefore vacated its 
previous order compelling arbitration. Id. at 34a. 

3. The Eleventh Circuit affirmed. Pet. App. 7a. 
The court saw it as "clear" that the parties to the con
tract had "intended the forum selection clause to be a 
central part of the agreement to arbitrate." Ibid. In
deed, the court of appeals considered the fact that the 
particular forum "pervades the arbitration agree
ment" to be "strong evidence" that Western Sky itself 
particularly desired arbitration before the Tribe. 5 Id. 
at Sa. Holding that the district court did not commit 
clear error in finding that forum unavailable, the 
court of appeals affirmed the district court's decision 
refusing to compel arbitration. Id. at 13a-15a. 

Judge Restani wrote separately to note her 
agreement with Inetianbor's objection, which he 
voiced throughout the proceedings, that the entire 
arbitration agreement "was a sham." Pet. App. 16a. 

4 CashCall concedes that the Tribe has no "consumer dispute 
rules." Pet. 10 n.5 (citing Pet. 33a-34a). 

5 CashCall contends (Pet. 12) that the Eleventh Circuit erred 
in disregarding the fact that it "informed the district court that 
the tribal arbitral forum was not integral to its agreement." But 
CashCall, of course, was not a party to the contract, so it cannot 
attest to the parties' intent. 
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Based on the full record, Judge Restani concluded 
that the agreement was "both procedurally and sub
stantively unconscionable," id. at 18a, and character
ized CashCall's actions as "egregious." Id. at 19a. 
Significantly, Judge Restani rested her analysis, in 
part, on a recent decision of the Seventh Circuit-the 
very Circuit that CashCall alleges to have created a 
split-whichhad "invalidat[ed] a substantially simi
lar arbitration agreement as unconscionable." Id. at 
17a, 19a (citing Jackson v. Payday Fin., LLC, 764 
F.3d 765 (7th Cir. 2014)). 

CashCall sought rehearing or rehearing en bane. 
The petitions were denied, and no judge recorded a 
vote in favor of granting either. Pet. App. 70a-71a. 

4. CashCall applied for a stay of the mandate 
pending disposition of its petition for a writ of certio
rari. Justice Thomas denied that application (No. 
14A715) on January 22, 2015. 

REASONS FOR DENYING THE PETITION 

I. There Is No Split 

CashCall claims to have identified two questions 
presented. The first (Pet. i) is "[w]hether there is a 
non-textual 'integrality exception' to the mandatory 
requirement in the Federal Arbitration Act that a 
substitute arbitrator 'shall' be appointed by the court 
whenever the parties' chosen arbitrator is unavaila
ble for 'any ... reason."' The second (Pet. i) is wheth
er "a court may void an entire arbitration clause
and force the parties to litigate in court-despite the 
fact that the parties included a severance provision 
that, if applied, would render the arbitration clause 
enforceable." To the extent CashCall has identified 
two genuinely separate questions, there is no split 
with respect to either. 
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A. Contrary to CashCall's contention, there is no 
conflict among the courts of appeals over whether an 
arbitration agreement should be voided where the 
agreed-upon arbitral forum, arbitrator, and consumer 
dispute rules are-and always were-nonexistent. 

As CashCall acknowledges (Pet. 17), several other 
circuits have held, like the Eleventh Circuit, that an 
agreement to arbitrate in an unavailable or nonexist
ent forum is unenforceable if the chosen forum was 
integral to the parties' agreement. See BP Explora
tion Libya Ltd. v. ExxonMobil Libya Ltd., 689 F.3d 
481, 491 n. 7 (5th Cir. 2012) (stating that "a district 
court may not appoint substitute arbitrators and 
compel arbitration" when the chosen forum is "an in
tegral part of the agreement to arbitrate, rather than 
an ancillary logistical concern") (internal quotation 
marks and citation omitted); Khan v. Dell Inc., 669 
F.3d 350, 353-354, 358 (3d Cir. 2012) (noting that 
where the selection of an arbitrator is "an integral 
part of the agreement" and said arbitrator is unavail
able, the court may preclude arbitration); Reddam v. 
KPMG LLP, 457 F.3d 1054, 1060 (9th Cir. 2006) 
(suggesting that "if the choice of forum is an integral 
part of the agreement to arbitrate" then "the failure 
of the chosen forum [will] preclude arbitration") (cita
tion omitted); In re Salomon Inc. Shareholders' De
rivative Litig., 68 F.3d 554, 561 (2d Cir. 1995) (ex
plaining that where the failed forum selection is "as 
important a consideration as the agreement to arbi
trate itself, * * * the entire arbitration provision will 
fail" (internal quotation marks and citation omitted)). 

CashCall's assertion of a split rests entirely on an 
alleged conflict between these decisions and the law 
of the Seventh Circuit-specifically, a conflict be
tween a decision of that court, Green v. U.S. Cash 
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Advance Ill., LLC, 724 F.3d 787 (7th Cir. 2013), and 
the decision below, which CashCall describes as the 
first and only appellate decision to adhere to the ma
jority rule post-Green. It would be unusual for this 
Court to grant review to resolve a (claimed) 1-1 cir
cuit split in any event, but the allegation of conflict is 
entirely mistaken. 

First, CashCall neglects to mention the more re
cent Seventh Circuit decision in Jackson v. Payday 
Fin., LLC, 764 F.3d 765 (7th Cir. 2014). This omis
sion is particularly glaring for two reasons. For one 
thing, the arbitration agreement that was held unen
forceable by the Seventh Circuit in Jackson is mate
rially indistinguishable from the one in this case. 
What is more, the Jackson decision figured extensive
ly in the concurring opinion below, where Judge Re
stani, in agreement with the Seventh Circuit, de
scribed the "arbitration agreement" at issue as a 
"sham" that was unenforceable for reasons distinct 
from its integral importance. Pet. App. 16a. The pro
visions the Seventh Circuit held unenforceable post
Green called for arbitration before the very same 
Cheyenne River Sioux Tribe, under the same non
existent consumer dispute rules, and pursuant to the 
terms of a loan contract that is in all relevant re
spects a duplicate of the one here. Compare Jackson, 
764 F.3d at 769 (discussing provisions at issue in that 
case) with Pet. App. 2a-3a (quoting provisions from 
this case). There is thus no need for speculation in 
assessing petitioner's claim of circuit conflict, i.e., 
whether this case would come out differently in the 
Seventh Circuit post-Green. The Seventh Circuit has 
decided that question and reached the same conclu
sion that the Eleventh Circuit reached: CashCall is 
not entitled to an order compelling arbitration, be-
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cause the contractually selected forum did not exist; 
the Cheyenne River Sioux Tribe did not authorize ar
bitration, hire arbitrators, or have consumer dispute 
rules-so the "arbitral mechanism specified in the 
agreement [was] illusory." Jackson, 764 F.3d at 765, 
776. 

Second, whereas Jackson involved facts that are 
materially indistinguishable from those here, the is
sue the Seventh Circuit addressed in Green was "dis
tinctly different" from both Jackson and this case. 
Jackson, 764 F.3d at 780. The arbitration agreement 
at issue in Green called only for the use of a specific 
forum's procedural rules, "not for the Forum itself to 
conduct the proceedings." Green, 724 F.3d at 789 
(emphasis added). In contrast to Green, the parties in 
Jackson and in this case "did not agree to arbitration 
under any and all circumstances, but only to arbitra
tion under carefully controlled circumstances." Jack
son, 764 F.3d at 781 (emphasis added). Moreover, the 
parties in Green did not agree to arbitration pursuant 
to non-existent procedures and to arbitrate only be
fore a body that had never conducted or authorized 
arbitration. Rather, the parties in Green simply iden
tified the National Arbitration Forum's ("NAF') well
developed "Code of Procedure" as the applicable rules, 
leaving the entire question of who is to conduct the 
arbitration proceeding undetermined. Green, 724 
F.3d at 788-789. 

Finally, the language in the Green opinion that 
forms the sole basis for CashCall's claim of a circuit 
conflict with respect to the first question presented is, 
in fact, pure dictum. As just noted, the agreement in 
Green did not specify a particular forum, let alone an 
exclusive one. Green, 724 F.3d at 789. Thus, it was of 
no moment that the NAF, whose rules the parties 
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agreed would govern their arbitration, was itself no 
longer handling "consumer cases" like Green's 
(though unlike here, that forum was both in existence 
and available at the time the agreement was entered 
into). ld. at 789 ("The agreement calls for use of the 
[NAF]'s Code of Procedure, not for the [NAF] itself to 
conduct the proceedings."). And as Judge Easterbrook 
explained, nothing in the parties' agreement (or any 
other principle of law) prevented a court-appointed 
arbitrator from following those rules. ld. at 790. 

Having held that arbitration could and should be 
enforced in keeping with the parties' . agreement, 
Judge Easterbrook offered (over a vigorous dissent) 
an additional appraisal of what he understood to be 
the Eleventh Circuit's (and Second, Third, Fifth, and 
Ninth Circuits') rule-a discussion that began with 
the words: "Suppose this [straightforward conclusion 
based on the contract before the court] is wrong." 
Jackson, 764 F.3d at 790. Judge Easterbrook then 
proceeded to suggest that there is no "integral part" 
doctrine recognized under the FAA. See id. at 790-
792. But this entire discussion not only was "dictum," 
it was "broad and mistaken dictum." Id. at 799 (Ham
ilton, J., dissenting). Broad because addressing this 
issue was entirely unnecessary to the resolution of 
the case. And mistaken for the reasons given in Part 
II of this brief. 

In sum, there is no reason for this Court's inter
vention. There is every reason to believe that the 
Seventh Circuit would dispose of CashCall's motion 
to compel arbitration in Inetianbor's case the exact 
same way it resolved the plea in Jackson. There is 
likewise no reason to believe that the Eleventh Cir
cuit (or the Second, Third, Fifth, and Ninth Circuits) 
would not have compelled arbitration in Green or a 
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case like it, that is, where there is no issue of forum 
unavailability (let alone nonexistence) and where the 
letter of the parties' agreement, to proceed before an 
arbitrator applying a certain (real) set of rules and 
procedures may be carried out. There is no 5-1 circuit 
split for this Court to resolve, nor any 1-1 split post
Green. Finally, to the extent that CashCall may posit 
any tension between the Seventh Circuit's dictum in 
Green and its holding in Jackson, that sort of "con
flict" is not one in which this Court needs to involve 
itself. See Wisniewski v. United States, 353 U.S. 901, 
901-902 (1957) (per curiam). 

B. In the waning pages of its petition, CashCall 
purports to have identified a second conflict warrant
ing this Court's intervention. Citing "severability" 
language in the contract between Western Sky and 
Inetianbor, CashCall claims that the D.C., Fifth, and 
Eighth Circuits would have severed the unenforcea
ble parts of the arbitration agreement here and en
force its "remaining portions." Pet. 25-27. The cases 
CashCall relies on, however, do not support this con
clusion. Instead, all three cases are consistent with 
the principle, accepted in the Eleventh Circuit and 
applied in this case, that defects involving tangential 
issues and minor details of an arbitration arrange
ment may be severed but that key provisions that 
make up the essence of the contract cannot. Pet. App. 
12a. 

First, the language in Hadnot v. Bay, Ltd., 344 
F.3d 4 7 4 (5th Cir. 2003), on which Cash Call relies in 
alleging a "conflict" between the Fifth and Eleventh 
Circuits on the "issue" of severability (Pet. 27) does 
nothing of the sort. The language extracted from 
Hadnot involved a single disputed clause, a contract 
provision, held invalid, forbidding the arbitrator to 
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award punitive damages. Hadnot, 344 F.3d at 4 78. 
The Fifth Circuit-performing the very same inte
grality analysis the Eleventh Circuit applied in this 
case-concluded that the punitive damages limitation 
was not integral to the parties' agreement and thus 
was severable from their agreement to resolve the 
dispute by arbitration before a known, agreed-to, and 
real-world forum. Ibid. This result reveals nothing 
about how the Fifth Circuit would rule if confronted 
with the facts from this case. And there is every rea
son to expect the Eleventh Circuit would not allow a 
defect like the one in Hadnot to stand in the way of 
enforcing an otherwise valid agreement to arbitrate. 
See In re Checking Account Overdraft Litig. MDL No. 
2036, 685 F.3d 1269, 1282-1283 (11th Cir. 2012) 
(holding cost-and-fee-shifting provisions in an arbi
tration agreement unenforceable but also holding 
that the remainder of the arbitration agreement was 
enforceable and ordering arbitration); Jackson v. 
Cintas Corp., 425 F.3d 1313, 1317 (11th Cir. 2005) 
(holding that although an arbitration clause "con
tained an illegal provision," because the agreement 
also contained a severability clause, the district court 
"properly" honored the remainder of the arbitration 
agreement by enforcing arbitration). 

The second decision cited by CashCall, Booker v. 
Robert Half Int'l., Inc., 413 F.3d 77 (D.C. Cir. 2005) 
(Roberts, J.) (Pet. 27), is equally unavailing. Booker 
performed essentially the same integrality analysis 
as the Fifth Circuit in Hadnot to reach the conclusion 
that a defective bar on punitive damages could and 
should be severed from the parties' core arbitration 
agreement. Id. at 85. Even worse for CashCall, how
ever, is the D.C. Circuit's reasoning, which made 
clear that it was severing "only one discrete illegal 
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provision in the agreement," i.e., the purported puni
tive damages bar, and in fact expressly stated that 
severance would be inappropriate when "illegality 
pervades the arbitration agreement such that only a 
disintegrated fragment would remain after hacking 
away the unenforceable parts." Id. at 84-85. In such a 
case, the court explained, "the judicial effort begins to 
look more like rewriting the contract than fulfilling 
the intent of the parties." Id. at 85 (internal citation 
omitted). Unlike the current.case, the court explained 
that it was addressing only "one unenforceable provi
sion [that] does not infect the arbitration clause as a 

·whole." Id. at 85. And the severance that the D.C. 
Circuit upheld "did not unravel 'a highly integrated' 
complex of interlocking illegal provisions, but rather 
removed a punitive damages bar that appears to have 
been grafted onto an intact and functioning frame
work." Ibid. (internal citation omitted). 

The Eighth Circuit's decision in Franke v. Poly
America Med. & Dental Benefits Plan, 555 F.3d 656 
(2009), contains somewhat broader language than the 
other two cases. But the actual provisions before the 
Court in Franke-"the agreement's assertion that ar
bitration is binding and the requirement that arbitra
tion costs be shared," id. at 6586-were far more simi
lar to the provisions involved in Hadnot and Booker 
than to those at issue here. In Franke, Hadnot, and 
Booker, the unlawful provisions were discrete and an
cillary and therefore severable. 

What is more, even Franke does not suggest, as 
CashCall claims, a categorical rule of severability in 

6 The Eighth Circuit's decision assumed that, in the context of 
that particular case, the two provisions at issue violated ERISA 
See Franke, 555 F.3d at 658. 
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every case. To the contrary, Franke expressly 
acknowledged that there would be cases in which a 
severability clause could not salvage an arbitration 
agreement and cited as an example the very same de
cision (Hooters of America, Inc. v. Philips, 173 F.3d 
933 (4th Cir. 1999)), that the Seventh Circuit cited in 
Jackson. See Franke, 555 F.3d at 658; Jackson, 764 
F.3d at 779. 

In sum, there is no conflict as to the basic legal 
principle-that defective provisions addressing de
tails may be severed-nor has CashCall shown any 
genuine disagreement in the way different circuits 
apply that principle to particular facts. In fact, all cir
cuits agree with the straightforward contract law 
principle that a court cannot sever "an essential part 
of the agreed exchange." Restatement (Second) of 
Contracts § 184(1) (1981) (Restatement). And even if 
there were any tension in circuit courts' opinions, this 
case, involving matters that no one would describe as 
"details," would hardly be the right one to settle it. 

II. The Decision Below Was Correct 

The decision below does not evince any "judicial 
resistance to arbitration." Pet. 15 (quoting Buckeye 
Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 
(2006)). The Eleventh Circuit did not hold in this 
case-and has never held-that "entire arbitration 
clauses [are void] merely because a particular detail 
cannot be enforced," Pet. 15, or that failure to specify 
a forum (or a designated forum's subsequent "una
vailability") automatically "renders [an] entire arbi
tration clause unenforceable." Ibid. The precise oppo
site is true. To the contrary, in In re Checking Ac
count Overdraft Litigation, the Eleventh Circuit sev
ered an unenforceable cost-and-fee shifting provision 
from the general agreement to arbitrate, because it 
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did not "pervadeD the arbitration agreement." 65S 
F.3d at 12S3 (quotation marks omitted). The Elev
enth Circuit also has upheld arbitration in cases 
where agreements were silent about the identity of 
the arbitrator, see Blinco v. Green Tree Servicing 
LLC, 400 F.3d 130S, 1313 (11th Cir. 2005) (per curi
am); see also Pet. App. lOa & n.2, and it has rejected 
the argument that an arbitration agreement is void 
in any case where the designated forum becomes un
available, see Brown v. ITT Consumer Fin. Corp., 211 
F.3d 1217, 1222 (11th Cir. 2000). Cf. Pet. App. 21a 
(Restani, J., concurring) (noting that in Brown the 
"forum became unavailable because circumstances 
changed during the time between the signing of the 
arbitration agreement and the time of the dispute"). 

Rather, the Court of Appeals held, affirming the 
conclusion of the district court, that "the terms of the 
contract we consider here," Pet. App. 15a (emphasis 
added)-one that expressly provided that any arbi
tration "shall be conducted by the Cheyenne River 
Sioux Tribal Nation," id. at 23a (emphasis added), 
and mentioned the Tribe in five of its nine para
graphs, id. at Sa-could not require Inetianbor to ar
bitrate before a forum entirely different from the one 
"exclusive[ly]" designated in the agreement. Id. at 
12a; see also id. at Sa, 12a (noting that first provision 
stated that agreement was "subject solely to the ex
clusive laws and jurisdiction of the Cheyenne River 
Sioux Tribe, Cheyenne River Indian Reservation" and 
concluding that "the selection of the Tribe as the ex
clusive arbitral forum pervades the entire arbitration 
agreement"). 

This highly case-specific decision does not warrant 
further review, and it is entirely correct and con
sistent with the text of the FAA and with this Court's 
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jurisprudence. CashCall's claim of error, in contrast, 
depends on interpreting Section 5 of the FAA as re
quiring a court to impose arbitration before an entire
ly new forum, irrespective of the contracting parties' 
intent and even when, as here, the parties' agreement 
makes clear that they had consented only to arbitrate 
in one specific forum. No court has ever construed 
Section 5 that way, and with good reason. Such a cat
egorical rule is unsupported by the text of the provi
sion, irreconcilable with the settled meaning of other 
provisions of the FAA, and inconsistent with this 
Court's governing precedent. 

A. CashCall asserts (Pet. 19) that federal law re
quires courts in all circumstances to disregard par
ties' agreed-to limitations in their consent to arbitrate 
and prohibits them from "contrac[ting] around" man
datory arbitration in the event their exclusive forum 
is unavailable (or never existed). 

That claim, however, flies in the face of this 
Court's repeated recognition that arbitration is at 
bottom "a matter of contract." American Express Co. 
v. Italian Colors Rest., 133 S. Ct. 2304, 2309 (2013). 
"[T]he FAA does not require parties to arbitrate when 
they have not agreed to do so." Volt Info. Scis., Inc. v. 
Board of Tr. of Leland Stanford Junior University, 
489 U.S. 468, 478 (1989). Rather, the FAA permits 
contracting "[p]arties * * * to limit the issues subject 
to arbitration, to arbitrate according to specific rules, 
and to limit with whom a party will arbitrate its dis
putes." AT&T Mobility LLC v. Concepcion, 131 S. Ct. 
1740, 1748-1749 (2011) (citations omitted) (emphasis 
omitted). Far from rendering the intent of the parties 
irrelevant, as CashCall proposes (Pet. 18-19), the 
FAA requires courts to "give effect" to the "expecta
tions of the parties," because "an arbitrator derives 
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his or her powers from the parties' agreement." Stolt
Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 
682-683 (2010) (internal citations and quotation 
marks omitted); see id. at 683 (parties are entitled to 
"structure their arbitration agreements as they see 
fit," including "choos[ing] who will resolve specific 
disputes" between them). 

This principle derives directly from the text of the 
statute, including core provisions that CashCall's pe
tition declines to identify as "involved'' here, see Pet. 
2. As the Court explained in Volt, Section 4 of the 
FAA, in allowing parties to petition federal courts to 
compel arbitration, "does not confer a right to compel 
arbitration of any dispute at any time; it confers only 
the right to obtain an order directing that 'arbitration 
proceed in the manner provided for in [the parties'] 
agreement."' 489 U.S. at 474-475 (quoting 9 U.S.C. 
§ 4) (emphasis and alteration in original). 

Nor, contrary to CashCall's suggestions (Pet. 18, 
20), do the FAA's "national policy favoring arbitra
tion" or the importance of speed and informality in 
arbitral proceedings support overturning the decision 
here. First, "the FAA's proarbitration policy does not 
operate without regard to the wishes of the contract
ing parties," Mastrobuono v. Shearson Lehman Hut
ton, Inc., 514 U.S. 52, 57 (1995). Rather, "courts must 
place arbitration agreements on an equal footing with 
other contracts, and enforce them according to their 
terms." Concepcion, 131 S. Ct. 1740, 1745 (2011) (ci
tations omitted); accord Rent-A-Center, W., Inc. v. 
Jackson, 561 U.S. 63, 67 (2010) (same); Pet. App. 11a 
("Even though there is a presumption in favor of arbi
tration, the courts are not to twist the language of the 
contract to achieve a result which is favored by feder
al policy but contrary to the intent of the parties.") 
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(quoting Doe v. Princess Cruise Lines, Ltd., 657 F.3d 
1204, 1214 (11th Cir. 2011) (quotation and alteration 
marks omitted)). 

Second, neither the text of the FAA nor this 
Court's precedent supports the single-minded focus 
on getting matters to arbitrators at all costs. To the 
contrary, both Section 2 and Section 4 of the Act re
quire courts (and, in some cases, juries) to determine 
the enforceability of asserted arbitration obligations 
before a party may be required to arbitrate. In any 
event, CashCall's ostensible practical objection is un
supported (and indeed contradicted by) real-world 
experience. Although in this case, it took some time 
(as a result of CashCall's conduct, see supra) to de
termine that the parties' agreed-to forum was "una
vailable," neither court below had great difficulty as
certaining the meaning of the contract, and there is 
no evidence, from the decades of experience in the 
Eleventh Circuit and other courts of appeals, that 
treating arbitration as a matter of contract law is es
pecially burdensome. 

B. CashCall focuses exclusively (Pet. 15-17) on 
the supposed textual "mandate" of Section 5 of the 
FAA, which, it insists, forces district courts to impose 
on the parties a substitute arbitration forum, arbitra
tor, and arbitration rules. CashCall then accuses the 
Eleventh Circuit (and every other court of appeals, 
presumably including the Seventh Circuit after Jack
son) of applying an "exception" to this principle. The 
plain text of Section 5, however, gives no indication 
that it is applicable to a case like this. 

Section 5 authorizes courts to appoint "an arbitra
tor" under three circumstances: "if no method" of 
naming an arbitrator is provided in an enforceable 
arbitration agreement; "if a method be provided and 
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any party thereto shall fail to avail himself of such 
method"; or "if for any other reason there shall be a 
lapse in the naming of an arbitrator." 9 U.S.C. § 5. 
Section 5 does not direct a court to substitute an arbi
tration forum if the only contractually permissible 
forum is defunct (or nonexistent), let alone do so 
when, as here, the designated forum is found to be 
integral to the arbitration promise. While Section 5 
repeatedly mentions a court's power to appoint an 
"arbitrator," "arbitrators," or an "umpire," it never 
mentions arbitration forums. Ibid. 7 

Section 5's broad "catchall" language, which au
thorizes appointing an arbitrator "if for any other 
reason there shall be a lapse in the naming of an ar
bitrator," does not counsel otherwise. 9 U.S.C. § 5. 
Even as to arbitrators, it is exceedingly implausible 
that Section 5's "any other reason" language requires 
or permits naming an arbitrator in a case where the 
parties clearly did not intend to arbitrate in front of 
anyone other than one specific arbitrator or umpire. 
Nor is it plausible that "any * * * reason" extends to 
the fraudulent or unconscionable behavior of the par
ty that drafted the agreement, or that the term 
"lapse" refers to a decisionmaker who is nonexistent, 
illusory, or fictitious. See In re Salomon Inc. Share
holders' Derivative Litig., 68 F.3d at 560-561 (refus
ing to interpret "lapse" so as "to circumvent the par
ties' designation of an exclusive arbitral forum"). And 
this residual clause, like its neighbors, nowhere men
tions arbitration forums; it focuses exclusively on ar-

7 Tellingly, CashCall's "plain and clear language" argument 
(Pet. 18) depends on aggressively paraphrasing the words Con
gress enacted into law: "a substitute 'shall' be appointed when
ever the arbitral forum is unavailable for 'any * * * reason."' 
(emphasis added). 
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bitrators and umpires. To the extent that there is any 
doubt, the canon of ejusdem generis would counsel in 
favor of a narrow reading of this provision so that it 
only applies to arbitrators, given that the other provi
sions of Section 5 make exclusive reference to arbitra
tors. 

This Court has only referred to Section 5 in pass
ing. But, when it has done so, the Court has described 
Section 5 as a "default provision" that is "meant to 
tell a court what to do just in case the parties say 
nothing else." Hall Street Assocs. v. Mattel, Inc., 552 
U.S. 576, 587 (2008). CashCall cites a wide swath of 
precedent from this Court, but none of those cases 
speak to the interpretation of Section 5. 

Unsupported by the text of Section 5 or this 
Court's precedent, CashCall's arguments that the dis
trict court was required to provide a substitute forum 
ring hollow. As discussed above, under a straightfor
ward application of Section 5, the district court could 
not have required Inetianbor to arbitrate in any fo
rum other than the Cheyenne River Sioux Tribe. 
That forum was found by the district court to be una
vailable after Inetianbor demonstrated that the Tribe 
does not conduct arbitration and would have "nothing 
to do with the arbitration process." Pet. App. 3a. 
CashCall has even conceded that the forum provided 
for in the contract is unavailable. See Pet. 3, 18. 

C. While CashCall's argument depends on an un
compromising, extravagant, and textually unsup
portable reading of Section 5, the Eleventh Circuit's 
decision draws support from a different, far more im
portant FAA provision. Section 2 of the FAA, which 
CashCall neglects to identify as being involved in this 
case, provides for denying enforcement of an arbitra
tion agreement "upon such grounds as exist at law or 
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in equity for the revocation of any contract." 9 U.S.C. 
§ 2 (2012); see First Options of Chi., Inc. v. Kaplan, 
514 U.S. 938, 944 (1995) (directing lower courts to 
look to state contract laws to determine whether a 
valid arbitration agreement exists). Thus, because 
the arbitration agreement here also contravenes basic 
contract principles, the outcome of this case will be 
the same, regardless of the application of the inte
grality principle. 

It is clear that in this case the parties to the arbi
tration agreement were either mutually mistaken as 
to whether arbitration could proceed before the Chey
enne River Sioux Tribe or that CashCall's assigning
corporation misrepresented this possibility to Ine
tianbor. Although the arbitration agreement states 
that any arbitration will proceed before the Tribe ac
cording to the Tribe's arbitration procedures, in fact 
the Tribe has no rules that would govern an arbitra
tion proceeding because the Tribe does not conduct 
arbitration at all. Pet. App. 15a. If this were indeed a 
mistake, it is clearly a mistake that goes to a ''basic 
assumption" of the contract, i.e., the assumption that 
arbitration would be conducted under the auspices of 
the Tribe. See Restatement § 152 (explaining that 
mutual mistake about a basic assumption makes a 
contract "voidable by the adversely affected party" 
when the mistake materially affects the agreed ex
change); see also Rawson v. UMLIC VP, L.L.C., 933 
So.2d 1206, 1209-1210 (Fla. Dist. Ct. App. 2006) (cit
ing§ 152 and recognizing that "a mutual mistake af
fecting the basic assumption on which the contract 
was made may require a voidance of the contract"). 

The agreement is likewise voidable if CashCall's 
assigning-corporation misrepresented to Inetianbor 
that the Tribe would be able to conduct any arbitra-
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tion. A misrepresentation makes a contract voidable 
if the misrepresentation was fraudulent or if it was 
material, the misrepresentation induced the party to 
make the contract, and the party was justified in re
lying on the misrepresentation. Restatement § 164; 
see Held v. Trafford Realty Co., 414 So.2d 631, 632 
(Fla. Dist. Ct. App. 1982) ("Whether made innocently 
or knowingly, misrepresentation of a material fact 
acted on by the other party to his detriment is a 
ground for rescission of a contract."); Webb v. Kirk
land, 899 So.2d 344, 346 (Fla. Dist. Ct. App. 2005) 
(listing elements of fraudulent misrepresentation). It 
is highly doubtful that Inetianbor would have con
sented to the agreement had it accurately reflected 
the fact that he was agreeing to arbitrate before a fo
rum and according to procedures that did not actually 
exist. 

D. CashCall points to language in three of this 
Court's decisions in arguing that the Eleventh Circuit 
erred. However, both the logic and the holdings of 
these cases actually support the Eleventh Circuit's 
decision here. 

CashCall argues that because this Court in Hall 
Street interpreted the mandatory language ("must 
grant") of Section 9 of the FAA as limiting parties' 
ability to contract for broader judicial review of arbi
tral awards, so too should the "court shall" language 
in Section 5 preclude parties from, for example, 
agreeing to arbitrate only if an agreed-upon arbitra
tor or forum is available. Pet. 18-19 (citing Hall 
Street, 552 U.S. at 578). But Hall Street itself refutes 
that theory. The Court there explicitly contrasted 
Section 5 with Section 9-emphasizing that the latter 
provision, which addresses the power of courts under 
the FAA, is mandatory, while Section 5 merely states 
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a "default" rule, which "tell[s] a court what to do just 
in case the parties say nothing else." Hall Street, 552 
U.S. at 587 (emphasis added). (Of course, as ex
plained above, no provision of the FAA supplies a "de
fault" rule for cases where the entire arbitral forum 
fails or where its unavailability stems not from a 
"lapse," but rather from its nonexistence at the time 
of the agreement.) 

CashCall also describes Marmet Health Care Cen
ter, Inc. v. Brown, 132 S. Ct. 1201 (2012), as "re
affirm[ing] the impropriety of imposing exceptions to 
the FAA's clear text." Pet. 20. But the Eleventh Cir
cuit's decision here and the Seventh Circuit's decision 
in Green are best understood as an application of the 
clear text of Section 2, and reluctance to expand Sec
tion 5's modest default rule into matters that its text 
does not plausibly cover is nothing like the policy
based exception disapproved of in Marmet. What is 
more, the very language CashCall points to in fact 
reinforces the correctness of the decision below: "[the 
FAA] requires courts to enforce the bargain of the 
parties to arbitrate." Pet. 20 (citing Marmet, 132 
S. Ct. at 1203) (emphasis added). That is precisely 
what the rule applied by the Eleventh Circuit (and 
every other circuit to have decided this issue) does: it 
treats agreements to arbitrate as a matter of contract 
law. See Concepcion, 131 S. Ct. at 1745; Italian Col
ors Rest., 133 S. Ct. at 2309; Rent-A-Center, W., Inc. 
v. Jackson, 561 U.S. 63, 67 (2010); Volt, 489 U.S. at 
479. 

Nor, finally, can the decision in Italian Colors Res
taurant seriously be claimed to condemn the decision 
in this case. That decision did not, as CashCall posits 
(Pet. 21), announce a broad rule that case-by-case de
terminations are anathema under the FAA. That rule 
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would be irreconcilable with the statutory text, which 
expressly precludes referring matters to arbitrators 
where the agreement alleged is subject to a generally 
applicable contract defense, see 9 U.S.C. § 2; Concep
cion, 131 S. Ct. at 17 40, and which directs federal 
courts to "make an order referring the issue or issues 
to a jury." 9 U.S.C. § 4. And as with other cases, the 
principle underlying the Italian Colors Restaurant 
decision is the one that animates the decision Cash
Call seeks to impugn: that "[c]ourts must rigorously 
enforce arbitration agreements according to their 
terms." 133 S. Ct. at 2309 (citation and internal quo
tation marks omitted). The Eleventh Circuit's deci
sion in this case thus rightly reflects this Court's 
commitment there (and in numerous other decisions) 
to enforcing the agreement in the arbitration con
tract-and nothing more or less than that agreement. 
The court of appeals correctly affirmed the district 
court's denial of the motion to compel arbitration on 
that basis. Pet. App. 1a-21a. 

III. This Case Would Be a Poor Vehicle for 
Addressing The Questions Presented 

The questions CashCall seeks to raise here have 
been resolved consistently with the Eleventh Circuit's 
decision below by every court of appeals to have con
sidered them. And those decisions are correct in re
fusing to adopt an unprecedented and atextual read
ing of Section 5, one that would trump the expressed 
intent of parties to an agreement and supplant con
tract law principles that govern throughout the FAA. 
But even if the claims of decisional conflict had any 
substance, this case would be a plainly inappropriate 
one in which to take up the questions. 

A. First, as Judge Restani's concurring opinion 
below and the Seventh Circuit's unanimous decision 
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in Jackson attest, see Pet. App. 16a-17a (Restani, J., 
concurring) (citing Jackson, supra)), the arbitration 
agreement here is unenforceable under the FAA for 
reasons that are independent of and arguably logical
ly prior to those on which the principal opinion below 
relied. Section 2 of the FAA "permits agreements to 
arbitrate to be invalidated by 'generally applicable 
contract defenses, such as fraud, duress, or uncon
scionability."' AT&T Mobility LLC v. Concepcion, 131 
S. Ct. 1740, 1746 (2011) (quoting Doctor's Assocs., Inc. 
v. Casarotto, 517 U.S. 681, 687 (1996)); see also Re
statement § 208. And the arbitration agreement 
CashCall insists must be enforced meets the test for 
unconscionability. See Pendergast v. Sprint Nextel 
Corp., 592 F.3d 1119, 1134 (11th Cir. 2010) (noting 
that a Florida contract law defense requires both pro
cedural and substantive unconscionability). 

The procedural component was demonstrated by 
the fact that the ostensibly governing dispute resolu
tion rules referenced in the agreement never existed, 
so "Mr. Inetianbor had no ability or opportunity to 
understand the forum selection clause." Pet. App. 18a 
(Restani, J., concurring). The problem Judge Restani 
identified was not that the agreement was "adhesive," 
see Concepcion, 131 S. Ct. at 1750 ("[T]he times in 
which consumer contracts were anything other than 
adhesive are long past."), but rather that Western 
Sky (in whose shoes CashCall stands) drafted its con
tract of adhesion with illusory terms and presented in 
such a way as to hide the illegitimacy of the arbitra
tion clause and prevent the illusory terms' detection. 
See Powertel, Inc. v. Bexley, 7 43 So. 2d 570, 57 4-576 
(Fla. Dist. Ct. App. 1999) (finding procedurally un
conscionable an arbitration clause added to a cellular 
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provider's updated terms of service but distributed 
without notifying customers of the changes). 

The agreement's "substantive" unconscionability 
is more straightforward. The terms of the agreement 
describe a fantasy-"there simply was no prospect of 
a meaningful and fairly conducted arbitration and [] 
the forum selection provision was a sham and an illu
sion." Pet. App. 19a (Restani, J., concurring) (internal 
quotation marks omitted). The arbitration clause 
stated to Inetianbor that a series of protections would 
exist, but in fact eviscerated them entirely from the 
contract. 

The Court may, of course, affirm a judgment on 
grounds different from those relied on by the court 
below. See United States v. Tinklenberg, 131 S. Ct. 
2007, 2017 (2011). The unconscionability issue has 
been thoroughly developed below as it "was plainly 
raised'' by Inetianbor in two separate proceedings be
fore the district court, Pet. App. 45a, 67a-68a, "was 
acknowledged by both the District Court and the 
Court of Appeals, [and] the District Court made find
ings on all factual issues necessary to resolve this 
question." Capital Cities Cable, Inc. v. Crisp, 467 U.S. 
691, 698 (1984). And even if the Court (or some of its 
members) are not persuaded to view that case
specific ground-as Judge Restani did-as prior to 
the more general questions of enforceability CashCall 
asks the Court to decide, it remains the case that 
even a decision resolving those questions in Cash
Call's favor would be of scant practical significance, 
as the courts below could and would be free to deny 
enforcement on that basis. 

B. Even leaving aside the prospect of an affir
mance on alternative grounds, it is highly unlikely 
that the features of the agreement that disturbed 
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both Judge Restani and the Seventh Circuit in Jack
son-impelling these federal judges to describe the 
agreement here as a "sham" and shocking to the judi
cial conscience-would not impinge on the Court's 
ability to articulate neutral, generally applicable 
principles to govern cases where such features were 
not present. 

As both opinions make clear, the language in this 
agreement and the contract from which it arose are 
highly "atypical." Jackson, 764 F.3d at 781; Pet. App. 
20a (Restani, J., concurring) (citation omitted). It is 
surely not inconceivable that a different rule could 
apply in cases where a preferred arbitral forum be
came unavailable through no fault of the parties, 
than in one, as here, where the forum was illusory ab 
initio. If, as CashCall contends, there are countless 
other cases that raise issues of relationship between 
general contract law principles and Section 5, but see 
supra p. 19, almost any would be a better candidate 
for this Court's review than this one. 

Finally, as the Federal Trade Commission ("FTC") 
explained to the Seventh Circuit in Jackson, the 
abuses relating to the arbitration agreements here 
are intertwined with a much broader and more per
vasive pattern of illegal, unfair, and deceptive prac
tices that have attracted the attention of law en
forcement nationwide. The FTC reached a settlement 
that prohibited the company from engaging in "fur
ther unfair and deceptive practices," barred the com
parry "from suing any consumer in the course of col
lecting a debt," and required Western Sky to pay 
$967,7 40 in civil penalties and consumer refunds. 
Press Release, Federal Trade Commission, Payday 
Lenders That Used Tribal Affiliation to Illegally Gar
nish Wages Settle with FTC (April 11, 2014), 
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http://goo.gl/aZcfL3. The Consumer Financial Protec
tion Bureau likewise filed suit against CashCall (in 
connection with the Western Sky loans) for engaging 
"in unfair, deceptive, and abusive practices, including 
illegally debiting consumer checking accounts for 
loans that were void." Press Release, Consumer Fi
nancial Protection Bureau, CFPB Sues CashCall for 
Illegal Online Loan Servicing (Dec. 16. 2013), 
http://goo.gl/JweHji; see also Alan Zibel, CFPB Sues 
Online Lender CashCall, Wall St. J., Dec. 16, 2013, 
http://goo.gl/QpSt9U. And the Native American Fi
nancial Services Association (NAFSA), which repre
sents most tribal lenders, has condemned Western 
Sky's actions. See Todd Epp, Lending Group Says 
Western Sky Tars Tribally Owned Lenders, 
KSOO.com (Sep. 24. 2013), http://goo.gl/QIY3C9. Ac
cording to the Executive Director of NAFSA, Western 
Sky did "not abide by [recommended] consumer
friendly practices, [wa]s not an enterprise wholly 
owned by a federally-recognized tribe, [wa]s not regu
lated by a tribal regulatory lending authority, d[id] 
not operate according to tribal law, and br[oke] the 
covenants meant to benefit tribal governments and 
their members." Jessica M. Karmasek, Head of Na
tive American Association Applauds N.Y. AG's Law
suit Against Western Sky, Legal Newsline (Aug. 13, 
2013), http://goo.gl/sLek53. 

State officials in Colorado, Georgia, Florida, Iowa, 
Maryland, Minnesota, Missouri, New Hampshire, 
New York, North Carolina, Oregon, Washington, and 
West Virginia have brought various actions against 
Western Sky (or CashCall) for its questionable lend
ing practices. See, e.g., Colorado v. Western Sky Fin., 
L.L.C., 845 F. Supp. 2d 1178, 1179-1180 (D. Colo. 
2011) (seeking injunctive relief against Western Sky 
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for "imposing excessive finance charges" and violating 
state licensing requirements); see also Danielle Doug
las, Payday Lender Western Sky Financial to Stop 
Funding Loans on Sept. 3, Wash. Post (Aug. 26, 
2013), http://goo.gl/nm16jF; Greg Lamm, Wash. Regu
lators Fine South Dakota Lender $669K for Interest 
Rates of Up To 1,825%, Puget Sound Bus. J. (Oct. 31, 
2012), http://goo.gl/TZLpOq; Andrew Johnson, Pay
day Lender Agrees to Fine, Refunds, Wall St. J., (Jan. 
23, 2014), http://goo.gl/nxYbcO; Matthew Patane, 
Online Lender CashCall Must Pay $1.5 Million to Io
wans, Des Moines Register, (Oct. 6, 2014), 
http://goo.gl/vVkmQS; Emily Stephenson, U.S. Con
sumer Bureau Sues Loan Servicer Cash Call, Reuters 
(Dec. 16, 2013), http://goo.gl/Mdh3G3. The Florida At
torney General's office also brought suit against 
Western Sky for charging "illegal interest" rates. 
Press Release, Florida Office of the Attorney General, 
Attorney General Bondi and OFR Commissioner 
Breakspear Sue Consumer Finance Companies for 
Illegal Interest and Annual Percentage Rates (Dec. 
23, 2013), http://goo.gl/xUSFTG.s 

To be sure, some of these actions involve "only" 
the substantive unlawfulness of the underlying loan 
transactions. Cf. Buckeye Check Cashing, Inc. v. Car
degna, 546 U.S. 440 (2006).9 But other actions relate 

8 Even if one characterizes Inetianbor's loan as a deferred pre
sentment transaction, which allows for a higher interest rate, 
Western Sky's loan to Inetianbor still violates Florida law be
cause of its amount and length. See Fla. Stat. § 560.404(5), (8) 
(2014) (limiting deferred presentment transactions to a principal 
of $500 or less and a term of 31 days). 

9 For example, the New York suit alleged that Western Sky 
made loans totaling almost $40 million with interest rates as 
high as 355% to approximately 18,000 New York residents in 
violation of state usury laws. See Johnson, supra. New York lat-
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directly to petitioner's (and their assignors') litigation 
conduct. For example, the FTC complained that 
Western Sky tried "to manipulate the legal system 
and force borrowers to appear before the Cheyenne 
River Sioux Tribal Court in South Dakota, which did 
not have jurisdiction over their cases." Press Release, 
Federal Trade Commission, supra. Western Sky "also 
attempted to obtain tribal court orders to garnish 
consumers' wages." Ibid. 

And there is no shortage of questionable-or at 
least opportunistic behavior-in this case. It required 
dogged efforts by Inetianbor and the district court to 
expose CashCall's efforts to depict "tribal arbitration" 
as something other than the "sham" (Pet. 16a (Resta
ni, J., concurring)) that it proved to be. Even before 
the Eleventh Circuit, CashCall blithely asserted that 
it would "move to dismiss the case for improper venue 
on remand," if that court affirmed the decision be
low-despite the fact that CashCall filed its motion to 
compel arbitration in the venue it now claims to be 
improper. Principal Brief of Appellant CashCall 4 n.1, 
Inetianbor v. CashCall, Inc., 2013 WL 5958845 (S.D. 
Fla. Oct. 30, 2013). 

Taken together with the many reasons why re
view is not warranted, it would be extraordinary for 

er reached a settlement requiring Western Sky to pay $1.5 mil
lion in fines and refund interest payments to borrowers. Id. 
Maryland and Iowa have reached similar settlements. See Na
talie Sherman, State Announces $2 Million Lending Settlement, 
Baltimore Sun (June 23, 2014), http://goo.gl/exH4Ez; Patane, 
supra. In addition to this litigation, a report by the Consumer 
Financial Protection Bureau found that loans made by Western 
Sky and serviced by CashCall also contravened state laws in 
Arizona, Arkansas, Indiana, and Massachusetts. See Consumer 
Financial Protection Bureau, supra. 



____________________ , __ _ 

30 

this Court to exercise its discretionary certiorari ju
risdiction in favor of a litigant with so checkered a 
record of litigation abuse. Given CashCall's own alle
gation that there are many cases in other circuits 
presenting the same integrality issue, the Court 
should not select this case to address the question. 
Pet. 23. 

CONCLUSION 

The petition for a writ of certiorari should be de
nied. 
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