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INTRODUCTION

The Secretary of Interior’s argument boils down to that because

the Administrative Law Judge happened to rule first on Nutumya’s

administrative appeal, rendering the administrative appeal of

Plaintiffs-Appellants Black Water Mesa Coalition et al. (“BMWC”)

moot, that BMWC cannot be awarded is costs and fees for its

participation in the consolidated appeals.  Apparently, the Secretary’s

argument would have been the same regarding Nutumya if the ALJ

had happened to address BMWC’s appeal first.  Such an arbitrary

result is not the law, and BMWC is indeed both “eligible” for, and

“entitled” to, costs and fees for its participation in the successful

administrative appeals in this case.

I. The Standard of Review is Primarily De Novo

BMWC explained in its opening brief that the appellate standard

of review of the district court’s decision is de novo due to the legal

nature of the issues presented, and the Secretary did not dispute this.

BMWC Op. Brf. at 12, citing Harris v. Maricopa County Superior Court,

631 F.3d 963, 970 (9th Cir. 2011); see Sec Brf. at 18-20. 
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Regarding the underlying standard of review of the “eligibility”

prong of the cost and fee analysis under the Surface Mining Control Act

(“SMCRA”), the Secretary argues that the Administrative Procedure

Act’s “arbitrary and capricious” standard, plus the statutory deference

doctrine of Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984), applies.

Sec. Brf. at 18-19.  However, the Secretary cites only court decisions on

the merits of agency decisions, rather than regarding attorney fee

provisions.  Contrary to these off-point citations, directly on-point

precedent explains that the standard is de novo for the “eligibility”

prong of the SMCRA cost and fee provision and for an abuse of

discretion on the “entitlement” prong. West Va. Highlands Conservancy,

Inc. v. Norton, 343 F.3d 239, 245-46, 248 (4th Cir. 2003).  Chevron

deference does not play a role in this appeal for the additional reason

that issues of statutory construction are not presented in this appeal. 

Further, the Secretary has not rebutted that the precedent of this

Court provides that resolution of legal issues within fee disputes are

reviewed de novo, even where an “abuse of discretion” standard applies.

See BMWC Op. Brf. at 12, citing Harris, 631 F.3d at 970-980

(determination of which claims deserves a cost and fee award reviewed

2
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de novo).   As the “entitlement” argument below shows, the issues

surrounding that issue in this case are primarily legal (determining the

applicable standard for the “entitlement” prong, involving the

interpretation of judicial precedent), requiring de novo review by the

Court, and do not largely involve factual disputes.

II. BMWC is “Eligible” for a Fee and Cost Award, Despite that
the ALJ Never Reached its Arguments, and Regardless of
the Nature of the Consolidation of the Appeals

Binding and other on-point case law shows that a party is eligible

for an award of fees and costs for a winning case under SMCRA and

other “whenever appropriate” fee statutes where a particular party’s

arguments were never reached and the requested relief is granted

based on another party’s argument or on an issue raised sua sponte by

the tribunal itself.  It does not matter whether the arguments are

raised by a primary party, a co-plaintiff, an intervenor, or a fellow

petitioner in consolidated administrative appeals, and the Secretary’s

efforts to make such a distinction do not hold up when the relevant case

law is examined.  For these reasons, BMWC is “eligible” for an award of

costs and fees.

3
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 The Secretary makes much of the nature of the consolidation of

the administrative appeals filed by BMWC, Nutumya, and the other

parties. Sec. Brf. at 20-24.  However, the nature of the consolidation

cannot change the outcome under applicable precedent governing fee

awards under SMCRA and other “whenever appropriate” statutes.  1

The Secretary argues that BMWC’s “reliance on [West Va. Highlands

Conservancy, Inc. v. Kempthorne, 569 F.3d 147 (4th Cir. 2009)] and

[State of New Jersey v. EPA, 663 F.3d 1279 (D.C. Cir. 2011)] is

misplaced.” Sec. Brf. at 27-29. But those cases provide precisely that a

 BMWC does note that Secretary’s arguments regarding how the1

appeals were captioned and so forth ignores the fact that the ALJ's
consolidation of the administrative appeals resulted in a single
administrative record, consolidated deadlines, unified orders and the
scheduling of a consolidated hearing.  See ER 263.  In fact, the ALJ
stated that the appeals were consolidated for “hearing and decision.”
ER 261 ¶2.  Nothing in the ALJ's consolidation order indicates that
each appeal was to maintain “its unique identify” (see Sec. Brf. at 20)
for purposes of judgment as suggested by the Secretary.  The Secretary
provides citations about the separate nature that consolidated cases
may retain in Article III courts, which can be important for purposes of
federal court jurisdiction and issues surrounding constitutional
justiciability, but they do not have applicability to consolidation before
Office of Hearing and Appeals under 43 C.F.R. § 4.1113, which simply
provides for simple consolidation “[w]hen proceedings involving a
common question of law or fact.”  Everything about the ALJ’s
consolidation order and the regulation governing OHA consolidation
indicates that the appeals became fully consolidated and of a piece for
“hearing and decision.”  

4

Case: 12-16980     04/18/2013          ID: 8595192     DktEntry: 17     Page: 9 of 26



party may be eligible for a cost and fee award even if a tribunal never

reaches the arguments of that party.  The Secretary argues that “the

critical and controlling fact” distinguishing this case from Kempthorne

and New Jersey is that “BMWC did not intervene in Nutumya’s case.”

Sec. Brf. at 28.  But an examination of those cases shows that this is

not a controlling, or even relevant, distinction.

As the Secretary points out, in New Jersey the tribal intervenors

were eligible for fees for a challenge to the “Delisting and Mercury

Rules” at issue there, but not for their challenge to “a third regulation”

regarding which they were petitioners. Sec. Brf. 28-29, citing New

Jersey, 663 F.3d at 1284.  But it was not the petitioner/intervenor

distinction that made the difference there- rather, it was the fact that

the Tribes deserved costs and fees for their role in challenging the

Delisting and Mercury Rules, which were “the regulations lying at the

very heart of th[at] case,” while they did not even seek fees for their

challenge as petitioners to the “third regulation, the ancillary

Reconsideration Rule.” 663 F.3d at 1284.  So it was plainly the fact that

the “ancillary Reconsideration Rule” was not vacated in that case that

made the Tribes ineligible for fees challenging that rule, not that they

5
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happened to be petitioners in that challenge rather than intervenors.

Applying that case here, both Nutumya and BMWC challenged

the same decision that was ultimately vacated- the significant permit

revision issued by the Secretary of Interior through the Federal Office

of Surface Mining Reclamation and Enforcement (“OSM”) for Peabody

Western Coal Company's Black Mesa and Kayenta coal mine operations

located on tribal trust lands in northeastern Arizona. See BMWC Op.

Brf. at 3.  While BMWC and Nutumya pressed separate arguments in

their summary decision motions challenging this single agency action,

that does not matter under New Jersey, which plainly held that “[t]rue,

we never reached the Tribes' arguments, but that is immaterial. By

giving us alternative bases for resolving the case . . . Tribal Intervenors

contributed to the proper implementation and administration of the act

or otherwise serve[d] the public interest.”) (citations omitted, internal

quotation marks omitted). 663 F.3d at 1281.   Accordingly, that case is2

 As New Jersey additionally shows, the extent to which Nutumya2

and BMWC coordinated their motions is not important: even if they
had never interacted in an effort to avoid duplication and to save
administrative resources, BMWC still deserves costs and fees for the
arguments it pressed because they went to the same decision being
challenged.  This is unlike Saunders v. Claytor (see Sec. Brf. at 24),
where plaintiff challenged two different decisions in two different suits. 
629 F.2d 596, 597 (9th Cir. 1980) (“In the first action [], she contested

6
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directly on point, and not distinguishable as the Secretary suggests.

Regarding Kempthorne, the Secretary argues that the “important

and distinguishing point” is that the plaintiff WVHC there was entitled

to fees because “the IBLA took action on WVHC’s appeal.” Sec. Brf. at

28.  But again the salient point of Kempthorne, as with New Jersey, was

not that relief was granted on the awardee’s petition, appeal or suit

(which was certainly not the case in New Jersey), but the fact that even

though the awardee’s arguments were never reached, that it had

participated in the proceedings which resulted in the relief that it

sought.  See Kempthorne, 569 F.3d at 154 (“Whenever appropriate

attorneys’ fees statutes eliminate ... the necessity for case-by-case

scrutiny by federal courts into whether plaintiffs prevailed essentially

on central issues, [and] it is enough here that the IBLA ordered OSM to

carry out one of its regulatory duties.”) (citing Ruckelshaus v. Sierra

her removal from employment as a result of a reduction in force []. In
the second action [], she challenged her denial of eligibility for the
position of Equal Employment Opportunity Specialist.”).  Likewise, it is
not surprising that one plaintiff alleging discrimination cannot collect
fees when she loses her case, simply because other plaintiffs in a
consolidated case against a single employer proved that they, unlike
the losing plaintiff, were unlawfully discriminated against. See Sec. Brf.
at 24, citing Cohen v. Community College of Phila., 522 F. Supp. 879
(E.D. Pa. 1981).

7
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Club, 463 U.S. 680, 688 (1983), internal quotation marks omitted).

The salient point to be taken from these cases is that a

participant in SMCRA proceedings is “eligible” for a cost and fee award

if that party receives the relief it requested, regardless of whether its

arguments are reached- and regardless of whether or how the

proceedings are consolidated.  See Association of Cal. Water Agencies v.3

Evans, 386 F.3d 879, 887 (9th Cir. 2004) (where resolution of one suit

provided the same relief requested by a second suit in another court,

mooting it, “we disagree with Defendants that because they were

required to pay the attorneys' fees for the NAHB plaintiffs, as well as

the fees for Plaintiffs in this case, this [improperly] results in the

federal government paying two sets of plaintiffs' counsel . . ..”). 

Eligibility is not to be parsed on whether the participant is the

petitioner, an intervenor, a petitioner in a consolidated or separate

appeal, or whose argument happens to addressed first.  If that were the

rule, many applicants would be denied costs and fees simply due to the

 Accordingly, National Wildlife Fed’n v. OSM, 177 IBLA 3153

(2009), is inapposite. See Sec. Brf. at 24.  There, “Petitioners lost in toto
their IBLA appeal.” 177 IBLA at 339.  BMWC does not suggest that a
losing appeal, where a party does not receive the relief it seeks, makes
anyone eligible for a cost and fee award under SMCRA.

8
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arbitrary order in which arguments are considered by a tribunal.  No

case has ever endorsed such an approach, and it is not in accordance

with SMCRA or its legislative history, which show that cost and fee

awards are intended to foster participation in SMCRA proceedings by

affected parties, not to hinder them as the result below would so clearly

do. See BMWC Brf. at 24-25.

Accordingly, because “[t]he result [BMWC] sought- vacatur of the

OSM decision- has been granted,” BMWC is “eligible” for a cost and fee

award in this case. See ER 240 (Office of Hearings and Appeals merits

decision).

III. BMWC Made a “Substantial Contribution” and so is
“Entitled” to a Fee and Cost Award; No Strict “But-For”
Causal Nexus Test Applies

The Secretary argues that a strict “causal nexus” test applies to

the entitlement prong, arguing that BMWC must show that but for its

participation, the relief provided by the ALJ would not have been

granted.  However, satisfying a “but-for” causal nexus test is not

required (even if it might sometimes be useful to show entitlement);

rather, the “substantial contribution” test applicable to the entitlement

prong merely requires a showing that a party made a substantial

9
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contribution to implementation of a successful SMCRA proceeding,

which BMWC’s participation did here.4

BMWC in its opening brief explained how under the law of this

Circuit, the Supreme Court and other circuit courts, the entitlement

prong should not require a strict “but-for” causal connection between an

applicant’s participation in a SMCRA case and a successful outcome

granting the applicant’s requested relief, when a tribunal simply never

 To the extent a more strict causal nexus test is applied, BMWC4

meets it, although it admits a more deferential “abuse of discretion”
standard may apply to this question rather than the de novo standard
applicable to the rest of this appeal. See BMWC Brf. at 21-22.  The
Secretary argues that if any issues pressed by BMWC had not been
preserved for the proceedings, “then OSM and Peabody would have
raised that issue before the ALJ.” Sec. Brf. at 25.  But that is exactly
BMWC’s point: that its public comments and request for review helped
make it possible for Nutumya to press its arguments- arguments that
BMWC would have pressed if Nutumya had not done so. See Sec. Brf.
at 31 (citing BMWC attorney declaration at ER 44).

Further, by vacating the underlying permit as requested by
BMWC, the ALJ's Merits Order also resolved the Endangered Species
Act (“ESA”) claims raised only by BMWC in summary decision, and in
so doing materially altered the relationship of the parties.  As stated by
the ALJ: “In addition as a result of considering possible new
alternatives in an [sic] NEPA document, OSM may choose a different
action that would have to be analyzed in a new [biological assessment]
or other ESA document.” ER 242.  In other words, the ALJ's vacatur of
the underlying permit resulted in BMWC achieving relief in the form of
a new ESA analysis it sought in its summary decision motions, in
addition to vacatur of the permit and a new NEPA analysis that it also
sought and which was directly ordered by the ALJ.

10
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reaches the applicant’s arguments. BMWC Op. Brf. at 22-23.  The

Secretary made no argument in her response disputing the

applicability of these cases, instead ignoring them and simply citing

Kentucky Resources Council, Inc. v. Babbitt, 997 F. Supp. 814, 820 (E.D.

Ky. 1998) (“KRC”) for her argument.   However, even this case

contradicts the Secretary’s position, and certainly does not undermine

BMWC’s showing that as a matter of law, only a showing of

“substantial contribution,” rather than proving a strict but-for causal

nexus test, is required.

The court in KRC did not hold that a strict “but-for” causality was

required, but rather found a “causal nexus” warranting a cost and fee

award where, looking at the totality of the circumstances, the plaintiff

received its requested relief even though that occurred as a result of

OSM action taken after the administrative appeal was filed, mooting

the plaintiff’s appeal before the IBLA.  KRC, 997 F. Supp. at 820-821.

See also Louden v. W. Va. Div. of Envtl. Protection, 551 S.E.2d 25, 209

W. Va. 689 (W. Va. 2001) (affirming fee eligibility determination based

on withdrawal of a challenged mining permit application).  But simply

because these courts found some causal connection does not mean that

11
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one is required to show a substantial contribution.  Indeed, more

recently the Fourth Circuit has held that fees and costs are recoverable

where the IBLA takes action on its own initiative and not on the basis

of an issue raised by the plaintiff. Kempthorne, 569 F.3d at 150, 154

(“Our determination that WVHC achieved some degree of success is

unaffected by the fact that the IBLA's remand order was grounded on

an issue that WVHC did not directly press before the Board.”).

As BMWC discussed in its opening brief, while a but-for causal

connection can certainly show a “substantial contribution,” one is not

required to show a “substantial contribution,” and “it is enough here

that the IBLA ordered OSM to carry out one of its regulatory duties.”

Id. at 154; BMWC Op. Brf. at 22-23.  Like the Fourth Circuit, this

Court has never required a but-for causal connection for the substantial

contribution test applicable to similar fee-shifting states. See

Carson-Truckee Water Conservation District v. Watt, 748 F.2d 523, 525

(9th Cir. 1984) (“[W]hether the party claiming costs or fees has

prevailed does not control the inquiry on appropriateness, and [] the

dominant consideration is whether litigation by the party has served

the public interest by assisting the interpretation or implementation of

12
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the . . . Act.’”) (citation omitted) (overturned on other grounds, Marbled

Murrelet v. Babbitt, 182 F.3d 1091 (9th Cir. 1999) (rejecting application

of Carson-Truckee standard to prevailing defendant); see also BMWC

Op. Brf. at 14 (courts have held that the SMCRA fee provision should

be construed the same as “whenever appropriate” statutes).

Applying this standard here, BMWC, a broad coalition of Navajo

and non-Navajo citizen groups, served the public interest and made a

substantial contribution to statutory goals by spending hundreds hours

litigating its administrative appeal to ensure that the Federal Office of

Surface Mining complied with SMCRA, NEPA, ESA and other Federal

legal obligations. ER 84-90.  If the correct legal standard applicable to

the “substantial contribution” test is applied, it cannot be seriously

disputed that BMWC meets it through its substantial participation in

the appeals that lead to the result it sought. See Seattle Sch. Dist. No. 1

v. Washington, 633 F.2d 1338, 1349 (9th Cir.1980), aff'd on other

grounds, 458 U.S. 457 (1982) (“To retrospectively deny attorney's fees

because an issue is not considered or because a party's participation

proves unnecessary would have the effect of discouraging the

intervention of what in future cases may be essential parties.”);

13
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Ruckelshaus, 463 U.S. at 687 (the purpose of fee-shifting statutes is “to

encourage litigation which will assure proper implementation and

administration of the act or otherwise serve the public interest”).

The Secretary is critical of BMWC’s reliance on the legislative

history of SMCRA’s costs and fee provision, because fees “were, in fact,

awarded . . . to Nutumya” here, and so the goals of SMCRA were

supposedly achieved. Sec. Brf. at 33.  This rejoinder makes no sense. 

BMWC pointed out that the legislative history provides that SMCRA

“does not require that the proceedings [for which fees are awarded]

result in the finding of a violation,” and shows Congress's “intention

that this subsection not be interpreted or applied in a manner that

would discourage good faith actions on the part of interested citizens.”

Id. BMWC Brf. At 24, citing H.R. Rep. No. 218, 95th Cong. 1st Sess.

131 (1977).  If SMCRA does not require that BMWC’s arguments

resulted in the finding of a violation, the fact that fees were only

awarded to Nutumya to the exclusion of BMWC does not cure the

problem that BMWC was refused its costs and fees.  Further, nothing

would “discourage good faith actions on the part of interested citizens”

more than telling them that no matter how much time they put into a

14
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proceeding, if the agency happens to successfully resolve another

appellant’s contentions first, they will not be able to recover their costs

and fees.  That OSM paid Nutumya his costs and fees, simply because

it addressed his arguments first, does not cure this.

The Secretary next criticizes BMWC’s case discussion regarding

the inapplicability of a “retroactive” approach to the substantial

contribution question (a party is not disqualified simply because its

“participation proves unnecessary”- Seattle Sch. Dist., 633 F.2d at

1349), because “those cases do not interpret SMCRA or 43 C.F.R. §

4.1294(b) . . ..” Sec. Brf. at 34.  However, the Secretary has not denied

that the courts have held that SMCRA’s fee provision should be

analyzed the same as those under fee-shifting statutes in which

Congress has authorized the award of fees “whenever the court

determines such award appropriate.” BMWC Brf. at 14, citing, inter

alia, Ruckelshaus, 463 U.S. at 682 n. 1.  Therefore, the cases are

certainly applicable to the extent the facts are not distinguishable in

some relevant way.

The Secretary further argues that the cases are distinguishable

because the parties found to have made a substantial contribution

15
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“were presenting arguments that only they had the ability to present.”

Sec. Brf. at 34, citing Seattle Sch. Dist. and New Jersey.  However, this

is not accurate.  Rather, the important point in those cases was that the

awardees’ participation may in fact have been necessary if the

argument of another party had not first won the day- the same exact

situation as here.  In Seattle School District, the important point was

that if the challenged law had been found constitutional and it had

become necessary to conduct a “Phase II” trial to determination

whether the school system itself was constitutional, only the intervenor

whose fee entitlement was at issue was prepared to argue that it was

not constitutional. 633 F.2d at 1349.  That is the same situation as

here- if Nutumya’s arguments had not prevailed, then OSM would have

moved next to BMWC’s arguments, who “necessarily devoted

substantial time and effort to preparation” of those arguments. See id. 

The same is true of New Jersey. See Sec. Brf. at 36.  It was not the

fact that the Tribes were the only parties able to make made the

alternative arguments that the court never reached that made the

difference, it was the fact that they had made the alternative

arguments at all, which could have provided “alternative bases” for the

16
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favorable decision. 663 F.3d at 1281.  As explained by the court:

“Indeed, if petitioners had been able to make the Tribes' arguments, the

fact that we never reached them would provide ‘no basis for reducing

[the petitioners’] fee.’” Id., citing, inter alia, Hensley v. Eckerhart, 461

U.S. 424, 435 (1983) (“Litigants in good faith may raise alternative

legal grounds for a desired outcome, and the court's ... failure to reach

certain grounds is not a sufficient reason for reducing a fee.”).   In other

words as applied here, if Nutumya had made the arguments pressed by

BMWC, Nutumya would have been entitled to compensation for its

work on those arguments just as BMWC is entitled to them for pressing

them in a separate appeal.

This latter point shows why American Petroleum Inst. v. EPA, 72

F.3d 907 (D.C. Cir. 1996), is in fact applicable. See Sec. Brf. at 36. 

While as in Hensley v. Eckerhart that was a case dealing with

arguments by the same party not reached by a tribunal rather than

another party’s arguments as here, as New Jersey shows that case law

is applicable to a case like this one where it is another party pressing

the alternative arguments that the tribunal never reaches. 
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The Secretary cites Grove v. Mead School Distr. No. 354, 753 F.2d

1528 (9th Cir. 1985). Sec. Brf. at 35.  But in that case: 1)  a defendant-

intervenor was seeking fees, appropriate “‘only where the action

brought is found to be unreasonable, frivolous, meritless or vexatious”;

and 2) that was a “prevailing party” fee statute case, which is more

stringent than the test under SMCRA and similar “whenever

appropriate” standards, so even a prevailing plaintiff would have had to

show it played an “exceptional role.” Id. at 1534-35; 42 U.S.C. 1988(b);

BMWC Op. Brf. at 14.  That case has no application here.  And even if

it did, BMWC was a primary party to the appeals before OSM, and

played at least as big a part in the appeal as Nutumya did, making its

role indeed “exceptional” and quite unlike that of a mere intervenor in

many civil cases. See BMWC Op. Brf. at 4-7.

Accordingly, because no stringent “but for” causal connection test

applies, and because BMWC did make a substantial contribution to the

successful appeals before OSM, it is “entitled” to a cost and fee award.
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IV. The Secretary’s Filing of a “Motion to Dismiss” BMWC’s
Fee and Cost Petition Did Not Preserve Her Ability to
Contest the Amount Awarded

The Secretary argues that she did not waive her ability to contest

the amount claimed by BMWC because she filed a “motion to dismiss”

rather than an answer to BMWC’s cost and fee petition.  Sec. Brf. at 37. 

But the relevant regulations applicable to SMCRA fee awards before

OSM do not provide for a “motion to dismiss,” only an “answer,” and if

the Secretary is dissatisfied with the result, an “appeal” to the IBLA. 43

C.F.R. §§ 4.1293, 4.1296.  Accordingly, an “answer” is the only vehicle

available to the Secretary to have made her objections, and having

failed to do so, has waived her objections. See BMWC Op. Brf. at 26. 

Further, the Supreme Court has instructed that “a request for

attorney's fees should not result in a second major litigation,” and while

the Secretary’s refusal to pay BMWC its costs and fees has made this

litigation necessary, yet another round of litigation over the amount of

an award should not have to occur. See Hensley v. Eckerhart, 461 U.S.

at 437.  However, in the event the Court allows the Secretary to vary

from the procedures prescribed by regulation, the matter should be

remanded to the ALJ for a determination of amount.

19

Case: 12-16980     04/18/2013          ID: 8595192     DktEntry: 17     Page: 24 of 26



RESPECTFULLY SUBMITTED April 18, 2013.

/s/Matt Kenna
Matt Kenna
Public Interest Environmental Law
679 E. 2nd Ave., Suite 11B
Durango, CO  81301
(970) 385-6941
matt@kenna.net

Brad A. Bartlett
Western Energy Justice Center
P.O. Box 3662
Durango, CO 81301
(970) 247-9334
brad.bartlett@frontier.net

Walton D. Morris, Jr.
Morris Law Office, P.C. 
1901 Pheasant Lane 
Charlottesville, VA 22901 
(434) 293-6616 
wmorris@charlottesville.net

Attorneys for Appellants

20

Case: 12-16980     04/18/2013          ID: 8595192     DktEntry: 17     Page: 25 of 26



CERTIFICATE OF COMPLIANCE 
WITH TYPE-VOLUME LIMITATION

I certify that this brief is proportionally spaced using a 14-point

Century Schoolbook font, and contains 4,201 words, which complies

with the requirements of Ninth Circuit Rule 32-4 and Fed. R. App. P.

32(a).

     /s/Matt Kenna   
Matt Kenna

CERTIFICATE OF SERVICE

I certify that I electronically filed this brief and Appellants’

Excerpts of Record with the Clerk of the Court by using the appellate

CM/ECF system, on April 18, 2013.  I certify that all participants in the

case are registered CM/ECF users and that service will be

accomplished by the appellate CM/ECF system.

       /s/Matt Kenna  
Matt Kenna

21

Case: 12-16980     04/18/2013          ID: 8595192     DktEntry: 17     Page: 26 of 26


