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REPLY ARGUMENT 

I. This Court Is An Improper Venue Under Section 1391. 

Section 1391(b)(2) focuses on where the defendant’s acts took place, not the plaintiff’s, 

and directs that venue is not proper where “the overwhelming majority of the events” at the 

center of the dispute took place outside the district. (Defs. Br. 4, citing Woodke v. Dahm, 70 F.3d 

983,985 (8th Cir. 1995); Johnson v. Masselli, 2008 WL 111057, at *4 (N.D. Ind. Jan. 4, 2008); 

United Fin. Mortg. Corp. v. Bayshores Funding Corp., 245 F. Supp. 2d 884, 896 (N.D. Ill. 

2002).)1  Because no “substantial part” of defendants’ conduct giving rise to this lawsuit 

occurred in Illinois, this district is an improper venue. (Defs. Br. 4-5.) 

Plaintiff states that more than one district can have a “substantial” connection to a 

dispute.  (Pl. Br. 5.)  That point is correct but irrelevant: the events at issue are not centered in 

this district.  The only connections with this district that Plaintiff alleges is that he lived in the 

district when he took out his loan, that some of Western Sky’s national advertisements reached 

Illinois consumers, and that CashCall serviced Plaintiff’s loan from its offices in California while 

Plaintiff lived in Illinois.  (Cmplt. ¶¶ 7, 17, 19, 23.)  The mere fact that a plaintiff lives in this 

district and alleges that he suffered harm here is not enough to render this district a proper forum; 

that argument ignores Congress’s decision not to lay venue on the ground that the plaintiff lives 

in a district.  Fin. Mgmt. Servs., Inc. v. Coburn Supply Co., 2003 WL 255232, at *2 (N.D. Ill. 

Feb. 5, 2003).   On plaintiff’s theory, a corporation opens itself up to a lawsuit in a district 

merely by doing business with a resident of that district.  That is not the law, and if it were it 

would effectively mean that corporate defendants who operate nationally could be sued in any 

district in the country.   

                                                 
1 This brief will cite Defendants’ opening brief (Dkt. No. 40-1) as “Defs. Br. __,” and Plaintiff’s 

response brief (Dkt. No. 47) as “Pl. Br. __.” 
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2 

Defendants’ ministerial contacts with this district are insufficient to lay venue here.  

Caldera Pharmaceuticals, Inc. v. Los Alamos Nat’l Sec., LLC, 844 F. Supp. 2d 926, (N.D. Ill. 

2012) (Pl. Br. 4) is distinguishable: one of the defendants, Argonne National Laboratory, 

operated from within the district. Id. at 929.  The court held that “given Argonne’s involvement 

in these claims, a substantial part of the events or omissions giving rise to [plaintiff’s] claims 

against [another defendant] occurred in this district and venue is proper.”  Id.  Caldera thus 

relied upon the fact that one defendant physically located in the district was involved in a 

“substantial part of the events” constituting the alleged wrongdoing to hold that venue was 

proper in that district.  Id. That is not this case, as no defendant operates from this district. 

Plaintiff quotes the portion of Caldera that relied upon Consolidated Insurance Co. v. 

Vanderwoude, 876 F. Supp 198 (N.D. Ind. 1995) (Pl. Br. 4).  Consolidated shows that venue is 

not proper in this district.  There, an Indiana insurer brought suit in Indiana seeking a declaratory 

judgment that it was not liable to defend the insured, an Illinois resident, in a suit relating to 

property damage in Illinois.  The court held that venue was improper: the “complaint is 

concerned wholly with events occurring in Illinois,” because that is where the defendants acted, 

even though the plaintiff was an Indiana insurer that communicated with the insured from 

Indiana during the insurance origination process and the insured sent payments to the plaintiff in 

Indiana.  Id. at 201.  The mere fact that the lawsuit would not have occurred but for the insured’s 

contacts with the insurance company in Indiana did not make venue proper in Indiana:  “While it 

is true that making the contract in Indiana was an event without which the present suit would not 

exist, that event does not constitute a ‘substantial part’ of the events giving rise to [the plaintiff’s] 

claim.”  Id. (emphasis in original). 
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So too here: all of Defendants’ acts relevant to this case occurred outside Illinois.  

Western Sky employees reviewed Plaintiff’s application on the Reservation and made the 

decision to fund the loan from there, as the Complaint makes clear.  (Cmplt. ¶¶ 2-4.)  CashCall 

serviced the loan from California.  (Cmplt. ¶¶ 17-19.)  This case lacks even the in-district contact 

at issue in Consolidated that the court held insufficient for venue.  In that case, the court assumed 

the contract formed in the district.  Here, Plaintiff agreed the Loan Agreement formed outside 

this district.  (Defs. Br. 7-8; pp. 3-7 below.)  Plaintiff’s Interest Act claim, moreover, depends on 

whether Defendants acted with the requisite knowledge that Illinois law governed the loans and 

rendered them illegal.  (Defs. Br. 11-13.)   To prove that element, Plaintiff will have to rely upon 

acts that took place entirely outside of Illinois at the Defendants’ offices either on the 

Reservation or in California.  “Thus, all of the events which are significant to [Plaintiff’s] cause 

of action occurred” outside Illinois, making this court an improper venue.  Consolidated 

Insurance, 876 F. Supp. at 201.   

II. Plaintiff Fails To State A Claim Because The Dormant Commerce Clause Precludes 
Applying Illinois Law To Plaintiff’s Loan Agreement, Which Formed Outside Of 
Illinois. 

The Dormant Commerce Clause bars Illinois law from applying to the Loan Agreement 

because the Loan Agreement formed outside Illinois.  The Seventh Circuit has held that a state 

cannot regulate a contract that formed outside that state, even if the state otherwise has some 

connection to the transaction.  (Defs. Br. 6-8.)   

Plaintiff responds (at 12) with a discussion of balancing under Pike v. Bruce Church, Inc., 

397 U.S. 137, 142 (1970), a distinct doctrine under the Dormant Commerce Clause in which a 

court addresses whether a facially neutral state law nonetheless impermissibly burdens interstate 

commerce and sustains the law “unless the burden imposed on such commerce is clearly 

excessive in relation to the putative local benefits.”  Id.  Pike balancing is irrelevant here.  
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Defendants rely upon the Dormant Commerce Clause’s distinct prohibition on state regulation of 

wholly extraterritorial conduct.   Healy v. Beer Institute, 491 U.S. 324, 336 (1989). The Seventh 

Circuit has held that under this separate extraterritoriality line of cases, a contract occurs “wholly 

outside of the State’s borders,” and therefore falls outside the State’s regulatory authority, id., if 

the contract forms in another jurisdiction. See Midwest Title Loans, Inc. v. Mills, 593 F.3d 660 

(7th Cir. 2010).  As Midwest Title Loans makes clear, under that test a “class of 

nondiscriminatory local regulations is invalidated without a balancing of local benefit against 

out-of-state burden . . . where states actually attempt to regulate activities in other states.”  Id. at 

665 (emphasis added).  All of Plaintiff’s cases address Pike balancing, not extraterritorial 

regulation, and thus are irrelevant.2  The question here is not whether Illinois has a “‘legitimate 

local public interest’” (Pl. Br. 11, quoting Pike, 397 U.S. at 142) in regulating the loan at issue, 

but whether Illinois has the power to do so when the loan forms outside Illinois.  It does not.   

Plaintiff also states that under the “last act” test for contract formation, the Loan 

Agreement formed when Plaintiff signed the Loan Agreement in Illinois, but cites no authority in 

support of that argument.  (Pl. Br. 12-13.)   Further, Plaintiff ignores his own agreement that the 

Loan Agreement formed outside of Illinois: “[Y]ou hereby expressly agree that this Agreement 

is executed and performed solely within the exterior boundaries of the Cheyenne River Indian 

Reservation,” that “you have executed the Loan Agreement as if you were physically present 

within the exterior boundaries of the Cheyenne River Indian Reservation,” that “this Loan 

Agreement is fully performed” on the Reservation, and that the Loan Agreement was “made as if 

                                                 
2 See Pl. Br. 12, citing General Motors Corp. v. Ill. Motor Vehicle Review Bd., 224 Ill. 2d 1, 27-28 

(2007); Direct Auto Buying Serv., Inc. v. Welch, 308 N.W.2d 570 (S.D. 1981); People ex rel. Hartigan v. 
Dynasty Sys. Corp., 128 Ill. App. 3d 874, 882-883 (4th Dist. 1984); Cavel Int’l, Inc. v. Madigan, 500 F.3d 
551 (7th Cir. 2007); Nat’l Paint & Coatings Ass’n v. Chicago, 45 F.3d 1124, 1130-1132 (7th Cir. 1995); 
Interstate Towing Ass’n, Inc. v. Cincinnati, 6 F.3d 1154, 1163 (6th Cir. 1993); Pl. Br. 14, quoting Grant-
Hall v. Cavalry Portfolio Servs., LLC, 856 F. Supp. 2d 929, 937-938 (N.D. Ill. 2012), and citing South 
Dakota ex rel Meierhenry v. Spiegel Inc., 277 N.W.2d 298, 301-302 (S.D. 1979). 
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you were physically present within the exterior boundaries of the Cheyenne River Indian 

Reservation.”  (Ex. A at 1, 3.)   

Contractual parties are allowed to designate by contract where their agreement forms.  

For example, in Bolger v. Nautica International, Inc., the Illinois Appellate Court dismissed a 

case on personal jurisdiction grounds due to a contractual provision stating that “[t]his agreement 

shall be deemed executed in Miami–Dade County, Florida” despite the fact that one of the 

parties was physically in Illinois when the contract was executed.  369 Ill. App. 3d 947, 948  (2d 

Dist. 2007).  Similarly, the court in DeJohn v. The .TV Corp., enforced a contractual agreement 

nearly identical to Plaintiff’s here.  245 F. Supp. 2d 913 (N.D. Ill. 2003). The contract provided 

that the ‘“rights and obligations and all actions contemplated by [the Agreement] shall be 

governed by the laws of the United States of America and the State of New York, as if the 

Agreement was a contract wholly entered into and wholly performed within the State of New 

York.”’ Id. at 916 n.3 (emphasis added). The plaintiff there never entered the State of New York, 

having accepted the contract—like Plaintiff here—over the internet. The court nonetheless 

enforced the clause, demonstrating that parties who are physically located in different 

jurisdictions may agree to form the contract as if both parties were physically present in a single 

jurisdiction. See id. at 921. That is all the parties did here. See also Polar Mfg. Corp. v. Michael 

Weinig, Inc., 994 F. Supp. 1012, 1014 (E.D. Wis. 1998) (enforcing clause stating that the 

contract formed in North Carolina “as if all of the parties were all commercial entities located 

within said jurisdiction” although one party never left Wisconsin); Infomax Office Sys., Inc. v. 

MBO Binder & Co. of Am., 976 F. Supp. 1247, 1249 (S.D. Iowa 1997) (enforcing clause 

providing that the contract “shall be deemed to have been entered into” in Illinois, even though 

franchisee was in Iowa). 
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Plaintiff attempts to distinguish Midwest Title Loans and Dean Foods Co. v. Brancel, 187 

F.3d 609 (7th Cir. 1999), on the ground that in those cases the borrowers or milk producers 

physically exited the relevant jurisdiction, unlike Plaintiff.  (Pl. Br. 13-14.)  That is beside the 

point.  The only issue is where the contract formed, not the physical location of the parties.  

Here, the contract formed outside Illinois.  As Defendants’ cases establish, mere contacts with a  

jurisdiction—including one party residing there, making payments from there, or the other party 

enforcing the contract there—are insufficient under the Dormant Commerce Clause to give that 

jurisdiction regulatory authority if the contract forms outside that jurisdiction.  (Defs. Br. 8-11, 

discussing Midwest Title Loans, Dean Foods, and Eric M. Berman, P.C. v. City of New York, 895 

F. Supp. 2d 453 (E.D.N.Y. 2012).)     

Finally, Plaintiff argues that the statement in the Loan Agreement that Plaintiff’s 

electronic signature constituted his “agree[ment] to be bound thereto” and that electronic 

execution of the note would “have the same legal force and effect as a paper contract” indicates 

that the Loan Agreement formed in Illinois.  (Pl. Br. 13.)  That argument fails for two reasons.  

First, that statement does not even purport to countermand the clear contractual agreement that 

the place of formation of the contract was on the Reservation in South Dakota.  (Ex. A at 1, 3.)  

Second, the statement only warned Plaintiff that by signing and submitting the Loan Agreement 

to Western Sky on the Reservation, Plaintiff (not Western Sky) agreed that he would be bound by 

the Loan Agreement’s terms once Western Sky finally agreed to fund the loan and create a 

binding contract.  Indeed, in the Loan Agreement Plaintiff “authorize[d] [Western Sky] to verify 

all of the information [Plaintiff] [] provided in obtaining approval of this Loan,” demonstrating 

that Western Sky had further verification to perform before forming the Loan Agreement.  (Id. at 

3.)  For that reason and others, the district court in F.T.C. v. Payday Financial, LLC, held that 
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loan agreements containing similar contractual provisions nonetheless “appear[] to be formed on 

the Reservation” even where borrowers were physically located outside the Reservation.  935 F. 

Supp. 2d 926, 938 (D.S.D. 2013).3 

III. Plaintiff Fails To State Any Valid Claim Under Illinois Law. 

A. The Interest Act claim fails because Plaintiff fails to allege facts showing that  
Defendants “knowingly” received unlawful interest. 

Defendants demonstrated in their opening brief that, to state an Interest Act claim, 

Plaintiff must allege facts showing that Defendants knew Illinois law applied to the loan and that 

it contained an interest rate in excess of the Illinois cap.  (Defs. Br. 11-13.)  Plaintiff does not 

dispute that to “knowingly” charge or collect “unlawful interest,” 815 ILCS 205/6, the party 

must know his conduct is unlawful, not merely know the interest rate on the loan.  (Pl. Br. 4, 19.)  

The Complaint, moreover, makes clear that Defendants did not knowingly charge unlawful 

interest because of their good faith belief that CRST law, and thus not Illinois law, governed the 

loan.   

Plaintiff responds that Defendants knowingly violated the Interest Act because: “Being 

advised of the content of the law, and being shown how that law was being violated by their 

conduct, defendants continued that conduct for months after being served with the Jackson 

complaint, and despite numerous governmental investigations[.].”  (Pl. Br. 19.)4  But a mere 

                                                 
3 Plaintiff also relies (at 15) on Otoe-Missouria Tribe of Indians v. New York Department of Financial 

Services, 769 F.3d 105 (2d Cir. 2014), but as Plaintiff acknowledges that case only addressed the distinct 
Indian Commerce Clause, not the Dormant Commerce Clause.  Id. at 117 n.9  In any event, the Second 
Circuit there only held that the Indian tribes had not met their burden to obtain an extraordinary 
preliminary injunction, and the court acknowledged that after further proceedings “[a] court might 
ultimately conclude that, despite these circumstances, the transaction being regulated by New York could 
be regarded as on-reservation, based on the extent to which one side of the transaction is firmly rooted on 
the reservation.”  Id. at 115.  The loan agreements there, moreover, contained no provision stating that the 
parties agreed that the agreements formed on the reservation, unlike here.  Id. at 108. 

4 Plaintiff points (at 2-3, 2 n.3) to actions brought by agencies and individuals in other states, but 
never explains how those actions are relevant to whether Defendants knew the loan violated Illinois law. 
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allegation that something is illegal does not vitiate a good faith belief in the legality of one’s 

conduct.  If it did, then private plaintiffs could turn themselves into pseudo-regulators merely by 

bringing a civil claim.  The question is not whether Defendants were accused of violating 

Illinois’s lending statutes, but whether they knew they were doing so when making and collecting 

on Plaintiff’s loan.  If Defendants had a reasonable, good faith belief in the loan’s legality, they 

could not have acted knowingly.  And for all the reasons explained in Defendants’ opening brief, 

they did. (Defs. Br. 11-13.)  Plaintiff tacitly admits his inability to meet the “knowing” standard 

by alleging that “defendants’ conduct was profoundly reckless” as to whether Illinois law 

applies.  (Pl. Br. 19.)  Recklessness is not the standard under the Interest Act; knowledge is.  815 

ILCS 205/6.  Under Illinois law, “[r]ecklessness is a ‘less culpable mental state’ than knowledge, 

and evidence of recklessness is insufficient to prove that a person acted knowingly.”  People v. 

Lattimore, 2011 IL App (1st) 093238, ¶ 43.5   

Further, the text of the Interest Act supports Defendants’ belief that it does not apply to 

loans issued by out-of state lenders.  It applies only to loans “owing from any person to any other 

person or corporation in this state.”  815 ILCS 205/4(1) (emphasis added).  By focusing on 

whether the lender was “in this state,” the Interest Act expressly excludes out-of-state lenders 

from its coverage.  Plaintiff cannot state a claim under the Interest Act because he concedes that 

Western Sky issued the loan from the Reservation in South Dakota (Cmplt. ¶¶ 8, 10, 15, 25), and 

that CashCall sought to collect on the loan from California (id. ¶¶ 3, 17, 21.)  Plaintiff’s claim 

that there is “zero uncertainty about the applicable law,” is true, but for the opposite reason:  

                                                 
5 Defendants do not ask this Court to resolve a “fact question.”  (Pl. Br. 19.)  Rather, Defendants only 

ask this Court to rule that Plaintiff has not alleged facts demonstrating it is plausible that Defendants 
acted with knowledge of the loan’s illegality given the fact that (a) the Loan Agreement states it is not 
governed by Illinois law; and (b) the decisions of some federal courts show that at the time Defendants 
issued and collected on Plaintiffs’ loan, Defendants’ belief that Illinois law did not apply was reasonable.  
(Defs. Br. 15-16.)  
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Defendants’ belief that the Illinois Interest Act does not apply to loans they issued from outside 

Illinois is not only reasonable; it is correct.  At the very least, the Interest Act’s text, principles of 

federal Indian law, the Dormant Commerce Clause, and the Loan Agreement’s choice-of-law 

clause all gave Defendants a good faith basis to believe Illinois law did not apply to their loans, 

which extinguishes any claim that Defendants knowingly violated Illinois law.6 

B. Illinois’s criminal usury statute does not provide for a private right of action. 

Plaintiff does not argue that the criminal usury statute creates a private right of action, 

and so concedes he cannot bring a criminal usury claim.  “When faced with a motion to dismiss, 

it is the non-moving party’s duty to ‘proffer some legal basis to support [his] cause of action. The 

federal courts will not invent legal arguments for litigants.’” Gunty v. Exelon Corp., 2014 WL 

5622987, at *2 (N.D. Ill. Nov. 4, 2014) (quoting Stransky v. Cummins Engine Co., 51 F.3d 1329, 

1335 (7th Cir. 1995)).  “‘Failure to respond to an argument results in its waiver.’”  Id. (citing 

Bonte v. U.S. Bank, N.A., 624 F.3d 461, 466 (7th Cir. 2010)).   

Plaintiff cannot create a claim under the criminal usury statute by seeking a declaration 

that his Loan Agreement is void because it violates the criminal usury statute.  (Pl. Br. 10.)  

Courts have rejected this ploy to get around the fact that a statute does not confer a private right 

of action.  For example, in Bassler v. Central National Bank in Chicago, the Seventh Circuit held 

that a party could not seek a declaration voiding certain transactions on the theory that they 

violated Section 7(d) of the Securities Exchange Act of 1934 where the statute they invoked 

provided no private right of action.  715 F.2d 308, 312-13 (7th Cir. 1983).  Similarly, in 

                                                 
6 Although Plaintiff argues at length against the Loan Agreement’s choice-of-law provision (Pl. Br. 8-

11), Defendants rely upon that provision here only to demonstrate that they did not knowingly violate 
Illinois law. Defendants have not moved to dismiss based on the argument that the choice-of-law clause is 
enforceable and so precludes applying Illinois law, but reserve the right to demonstrate that Illinois law 
does not apply under the choice-of-law clause and general choice-of-law principles at the appropriate 
time.   
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Debartolo v. HealthSouth Corp., the plaintiff sought a declaration that an amendment to his 

partnership agreement was void because it violated the federal anti-kickback statute, which the 

Seventh Circuit had previously held did not confer a private right of action.  2006 WL 2989290, 

at *1 (N.D. Ill. Oct. 17, 2006) vacated on other grounds, 569 F.3d 736 (7th Cir. 2009).  The 

court held that the plaintiff could not bring a suit seeking a declaratory judgment as to the 

violation of the anti-kickback statute: “[P]ermitting [plaintiff] to continue with the claim in this 

case under the Anti-Kickback statute by using the Declaratory Judgment Act would be 

equivalent to allowing a private cause of action where one does not exist. [Plaintiff] cannot use 

the Declaratory Judgment Act to circumvent the provisions of the statute.”  Id. at *5.7  So too 

here.  A violation of an applicable criminal usury statute might give Plaintiff a defense in any suit 

against him for breach of the Loan Agreement for failing to repay his loan, but it provides him 

no affirmative right of action.   

C. Plaintiff has waived any claim under both CILA and the PLRA. 

Defendants demonstrated in their opening brief that (1) Plaintiff’s Consumer Installment 

Loan Act (“CILA”) claim fails as to all Defendants because the CILA provision Plaintiff invokes 

only applies to loans made “pursuant to” CILA, not the laws of another jurisdiction, as here; and 

(2) the CILA claim fails as to all Defendants other than Western Sky because the statute only 

provides a claim against the original lender.  (Defs. Br. 18-20.)  Plaintiff responds to this 

argument in a footnote, and even then only to argue that even if Plaintiff has no claim under 

CILA, Plaintiff may have claims under other legal theories. (Pl. Br. 16 n.9.)  Similarly, 

Defendants demonstrated that Plaintiff’s purported Payday Loan Reform Act (“PLRA”) claim 

                                                 
7 See also People ex. rel Vill. of Broadview v. Vill. of N. Riverside, 2006 WL 1156549, at *5 (N.D. Ill. 

Apr. 26, 2006); Johnson v. Milwaukee Cnty., 2006 WL 272754, at *3 n.1 (E.D. Wis. Feb. 1, 2006); 
Walker v. Fed. Land Bank of St. Louis, 726 F. Supp. 211, 217 (C.D. Ill. 1989); Peterson v. P.H.I.A., 1999 
WL 63679 (N.D. Ill. Feb. 4, 1999); In re Trans Union Corp. Privacy Litig., 211 F.R.D. 328, 340 (N.D. Ill. 
2002). 
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fails because Plaintiff’s was not a “payday” loan (Defs. Br. 13), to which Plaintiff never 

responds.  Plaintiff has thus waived any claim under either CILA or the PLRA, and both claims 

should be dismissed.  Stransky, 51 F.3d at 1335; Bonte, N.A., 624 F.3d at 466. 

To the extent Plaintiff argues that he can seek a declaration that the Loan Agreement 

violates CILA without stating a claim under the particular CILA provisions he invokes in his 

Complaint (¶¶ 31-32), (Pl. Br. 8-10), Plaintiff is wrong for the same reasons as with the criminal 

usury statute:  a plaintiff cannot use a declaratory judgment proceeding to expand his private 

right to bring a particular claim.  (See pp. 9-10 above.) 

D. This Court should dismiss the Consumer Fraud Act claim for multiple 
reasons. 

1. A party does not commit an unfair or deceptive act where “legitimate 
disagreement” exists about whether the conduct at issue is unlawful. 

Defendants demonstrated that it does not violate the Consumer Fraud Act (“CFA”) to 

engage in conduct over which there is a reasonable difference of opinion as to its legality.  (Defs. 

Br. 15-16.)  Plaintiff does not deny there is a reasonable difference of opinion here—he suggests 

only that it is irrelevant here because it does not go to “the meaning of an act of the Illinois 

General Assembly,” but only to whether Illinois law applies in the first place.  (Pl. Br. 18.)  Even 

if true, Plaintiff’s argument is irrelevant because the parties do dispute “the meaning of an act of 

the Illinois General Assembly,” namely, whether the Interest Act applies to out-of-state lenders.  

(See pp. 8-9 above.)  But Plaintiff never explains why the distinction he draws should matter.  In 

either case, there is a reasonable difference of opinion as to whether the Defendants’ conduct is 

legal.  Perhaps for that reason, the cases Defendants cited in their opening brief, which Plaintiff 

fails to distinguish, did not rely upon the distinction Plaintiff makes. See Stern v. Norwest 
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Mortg.,  Inc., 284 Ill. App. 3d 506, 513 (1st Dist. 1996); Lee v. Nationwide Cassel, L.P., 174 Ill. 

2d 540, 550-551 (1996).8   

2. A CFA claim cannot be based on an Interest Act or CILA claim.   

Plaintiff claims that “[t]he fact that the Interest Act and the CILA are not named in the 

Consumer Fraud Act is of no importance” to whether a violation of those statutes is also a 

violation of the Consumer Fraud Act.  (Pl. Br. 17.)  Plaintiff ignores authority from the Illinois 

Appellate Court holding that not only is it of “importance,” it is dispositive:  in People ex. rel. 

Daley v. Grady, 192 Ill. App. 3d 330, 333 (1st Dist. 1989), the Illinois Appellate Court held that 

a violation of a statute not specifically enumerated in the CFA is not a violation of the CFA.   

3. Plaintiff does not plausibly allege that Defendants’ alleged deception 
proximately caused his injury. 

Plaintiff declares that Defendants’ argument that he has not adequately pled proximate 

cause is “fraudulent.”  (Pl. Br. 19.)  Plaintiff’s argument boils down to this:  “Defendants 

acknowledge that Scherr made a payment on his loan; as the loan is void, Scherr had no 

obligation to pay any principal or interest back, and was damaged by defendants’ violation of 

Illinois statutes.”  (Pl. Br. 20 (citation omitted).)  But as explained, Plaintiff cannot piggyback an 

Interest Act or CILA claim into a CFA claim.  The fact that his loan may have been illegal under 

those statutes—and for the reasons discussed above, it was not—does not demonstrate proximate 

cause as to a CFA claim.  See Grady, 192 Ill. App. 3d at 333.  
                                                 

8 Plaintiff argues that these cases only dealt with whether the conduct at issue was deceptive, whereas 
the CFA also allows parties to bring a claim for unfair conduct.  (Pl. Br. 16-18.) But Stern held: “we 
cannot say that such a position is the result of any ‘unfair or deceptive acts or practices[.]’”  284 Ill. App. 
3d at 512 (emphasis added).  In any event, Plaintiff bases his CFA claim only on the allegation that 
Defendants’ conduct was deceptive.  (Cmplt. ¶¶ 39 (“fraudulent conduct”), 41 (“false and fraudulent 
statements, and misrepresentations”), 42 (same), 43 (same), 44 (same), 45 (same), 46 (same), 47 (same).)  
The word “unfair” appears nowhere in the Complaint, other than to quote statutory text.  “[A] plaintiff 
may not amend his complaint in his response brief.”  Pirelli Armstrong Tire Corp. Retiree Med. Benefits 
Trust v. Walgreen Co., 631 F.3d 436, 448 (7th Cir. 2011).  Had Plaintiff actually brought a claim for 
“unfairness,” Defendants would have responded to it in their motion to dismiss.  Plaintiff did not, and he 
cannot now alter his theory of the case without amending his Complaint. 
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Plaintiff cannot simply wish away the plain benefit his loan conferred on him.  He 

received a $10,000 loan from Western Sky, which he was able to use to meet personal (or other) 

needs.  (Ex. A at 2.)  Plaintiff does not dispute that he has taken Western Sky’s money, or that 

with that money Plaintiff was able to purchase or pay for needed goods or services.  Further, as 

Defendants explained, the very fact that Plaintiff took out a loan with plainly-disclosed terms 

yields only one reasonable inference: that he needed the money for compelling reasons.   

Plaintiff’s Western Sky loan thus conferred a benefit upon him.  To be sure, Plaintiff claims that 

his loan’s interest rate is onerous.  But that’s only the cost side of the cost-benefit ledger.  

Plaintiff has to allege how, on balance, the loan made him worse off.  See Wiegel v. Stork Craft 

Mgf., Inc., 946 F. Supp. 2d. 804, 809 (N.D. Ill. 2013).  Plaintiff has not tried to do so.  The mere 

fact that Plaintiff took out a loan with an interest rate that he now wishes were lower does not 

demonstrate proximate cause: if it did, every borrower with buyer’s remorse would ipso facto 

suffer proximate injury from their loan.  

IV. This Court Does Not Have Personal Jurisdiction Over Mr. Webb.9      

Plaintiff responds that, notwithstanding the fiduciary shield doctrine (Defs. Br. 20-21), 

personal jurisdiction over Mr. Webb is proper because the Complaint alleges that Mr. Webb  

“controlled” and “personal[ly] direct[ed]” Western Sky and that he “formulated, directed, 

controlled, had the authority to control, or participated in the acts and practices set forth in this 

complaint, including particularly the decision to make loans to Illinois residents, the decision to 

advertise to Illinois residents, and the rates of interest charged.”  (Pl. Br. 6, quoting Cmplt. ¶ 11).  

Such boilerplate is insufficient.  (Defs. Br. 21.)   

                                                 
9 Plaintiff argues why this Court has personal jurisdiction over all Defendants, apparently on the 

assumption that all Defendants have moved to dismiss on personal jurisdiction grounds.  (Pl. Br. 5-7.) But 
only Mr. Webb has moved to dismiss on this ground.  (Defs. Br. 20-21.)  This brief therefore confines its 
discussion of personal jurisdiction to Mr. Webb alone. 
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Plaintiff cites a series of non-binding district court decisions in support of his argument 

that because Mr. Webb exercised discretion over Western Sky’s affairs, the fiduciary shield 

doctrine does not apply.  (Pl. Br. 6-7.)  Those cases are unpersuasive because they relied upon a 

supposed exception to the fiduciary shield doctrine for discretionary acts that is not recognized in 

Illinois.  Other courts have noted that no binding Illinois Supreme Court authority has held that 

there is a “discretionary acts” exception to the fiduciary shield doctrine.  See Robinson v. Sabis 

Educ. Sys., Inc., 1999 WL 412642, at *3 n.3 (N.D. Ill. May 28, 1999); Perry v. Delaney, 5 F. 

Supp. 2d 617, 620 (C.D. Ill. 1988).  Further, when applying Illinois law, the Seventh Circuit has 

rejected such an exception:  “If [the individual defendant’s] action in coming into Illinois to fire 

and defame [the plaintiff] was done solely on behalf of [the corporate defendant, the individual 

defendant] is under the fiduciary shield and this regardless of whether he exercised discretion 

rather than merely carrying out precise orders mechanically.”  Rice v. Nova Biomedical Corp., 38 

F.3d 909, 912 (7th Cir. 1994) (emphasis added).  Similarly, the Illinois Appellate Court applied 

the fiduciary shield doctrine to corporate directors, who necessarily exercise discretion over 

corporate affairs.  See People ex rel. Hartigan v. Kennedy, 215 Ill. App. 3d 880, 892 (1st Dist. 

1991).  When applying Illinois law in the absence of controlling Illinois Supreme Court 

authority, this Court should look to decisions of the Illinois Appellate Court and the Seventh 

Circuit.  The fact that Mr. Webb may have exercised discretion over Western Sky’s activities 

does not render the fiduciary shield doctrine inapplicable. 

Further, Mr. Webb’s status as the sole owner of Western Sky does not provide an 

independent basis to get around the fiduciary shield doctrine.  Illinois respects the corporate 

form.  Thus, to show that the fiduciary shield doctrine does not apply by virtue of the individual 

defendant’s ownership of a corporate defendant, Plaintiff must show that the corporate defendant 
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was the alter ego of the individual defendant.  Burnhope v. Nat’l Mortg. Equity Corp., 208 Ill. 

App. 3d 426, 440 (1st Dist. 1990); see also Alpert v. Bertsch, 235 Ill. App. 3d 452, 460 (1st Dist. 

1992).10  To pierce the corporate veil under Illinois law, Plaintiff would have to demonstrate that 

a number of factors justify ignoring the corporate forum, yet the Complaint contains no veil-

piercing allegations.  See, e.g., Fontana v. TLD Builders, Inc., 362 Ill. App. 3d 491, 503 (2d Dist. 

2005).  Absent such allegations, the fiduciary shield bars personal jurisdiction over Mr. Webb.  

V. The Complaint Should Be Dismissed Under The Forum-Selection Clause And The 
Tribal Exhaustion Doctrine (For Preservation Only). 

Defendants rest on the arguments in their opening brief as to these points, which 

Defendants made solely for preservation purposes. 

CONCLUSION 

Defendants respectfully request dismissal:  (1) for improper venue under Rule 12(b)(3); 

(2) for lack of personal jurisdiction under Rule 12(b)(2); (3) for failure to state a claim under 

Rule 12(b)(6); and (4) under the doctrines of forum non conveniens or tribal exhaustion. 

 
Dated:  November 20, 2014   Respectfully submitted, 
 
 Defendants Western Sky Financial, LLC, 

Martin A. Webb, and CashCall, Inc.,  
 
By:  /s/ Michael T. Brody  

Counsel for Defendants  
 

 
 
 

                                                 
10 Defendants acknowledge that several cases from this district hold that a key factor weighing 

against the fiduciary shield doctrine is the defendant’s status as an owner of a corporate defendant.  See, 
e.g., Levin v. Posen Found., --F. Supp. 2d--, 2014 WL 3749189, at *6 (N.D. Ill. July 29, 2014); Plymouth 
Tube Co. v. O'Donnell, 1995 WL 387595, at *3 (N.D. Ill June 28, 1995).  The only Illinois state cases 
Defendants have located, however, have held that the fiduciary shield doctrine bars personal jurisdiction 
over owners absent allegations sufficient to pierce the corporate veil.  See Petrich v. MCY Music World, 
Inc., 371 Ill. App. 3d 332, 344-45 (1st Dist. 2007); Alpert, 235 Ill. App. 3d at 460. 
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