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UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

 

I. INTRODUCTION 

 The City of Duluth (Duluth) has addressed the factual and legal basis for its 

preliminary injunction in both its memorandum supporting its motion [Doc. No. 23] and 

in response to the Band’s motion to dismiss [Doc. No. 32].  This memorandum replies to 

matters not previously addressed in the earlier filed documents.  

1. Duluth has already been harmed by the Band’s breach and continues to be 

harmed.  
 

 Defendant (“Band”) argues that a preliminary injunction is not warranted because 

Duluth faces no imminent threat of irreparable harm.  Its argument represents a 

misunderstanding of the harm that has been caused to Duluth.  It assumes that the only 

harm is the potential loss of the land into trust, but that is not the only harm the Band’s 

breach has caused Duluth and continues to cause Duluth.  It argues that there is no 

guarantee that the Secretary of the Interior (“Secretary”) will accept the Carter parcel into 

trust and event if the Secretary does so, the City can always challenge that decision 
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through administrative process or through litigation.  It further outlines the long and 

complicated appeals process that Duluth could be forced to engage in.  The harm that is 

ongoing is the fact that Duluth is required to expend its resources participating in a 

complicated administrative process in the first instance.  

 The Band fails to acknowledge a very important change to 25 C.F.R. §151.12 as 

part of the 2013 amendments.  Under the prior rule Duluth would have been entitled to at 

least 30 day notice prior to any final agency action.  The 2013 amendments to 25 C.F.R. 

§ 151.12 eliminated the 30 day notice period and now directs the Secretary to 

immediately complete the transaction.  25 C.F.R. §151.12(c)(iii).  The amendment was 

explained as follows: 

A. Deleting the 30-Day Waiting Period 

The existing rule provides that the Secretary shall publish a notice of the 

decision to take land into trust and that the Secretary would acquire title to 

the subject property no sooner than 30 days after the notice was published. 

The Supreme Court has since held in Patchak that the Indian lands 

exception to the QTA's waiver of United States sovereign immunity for 

quiet title actions does not itself bar judicial review under the APA of the 

Department's decision to acquire land in trust unless the aggrieved party 

seeks to quiet title to the subject property. In light of this decision, waiting 

30 days after the issuance of a final trust acquisition decision before the 

Department take the land into trust is now unnecessary. Accordingly, the 

new rule provides that the Secretary shall, immediately after the decision to 

acquire land in trust is final for the Department, complete the trust 

acquisition pursuant to 25 CFR 151.14 after fulfilling the requirements of 

25 CFR 151.13 and any other Departmental requirements. 

 

78 FR 67928, 67929-67930  

 The Band also fails to acknowledge that the trust application has been pending 

since November of 2011, and even under the Band’s own analysis of the time period for 

decision the agency’s initial decision is due at any time.  
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 Duluth is seeking an order requiring the Band to suspend its application to 

maintain the status quo while the parties litigate Duluth’s claim.  Section 10 was intended 

to protect Duluth from having to defend against unwanted annexations of its territory.  

Whether Duluth has other remedies to challenge the Secretary’s actions does not change 

the fact that Duluth has already sustained irreparable harm and continues to be harmed by 

expending its resources to protect itself against the Band’s ongoing efforts to annex 

territory from the city without Duluth’s consent. 
1
    

2. The ongoing breach of contract is the object of Duluth’s motion for injunctive 

relief.  

 

 The Band responds by contending that the burdens of litigating in an 

administrative forum does not constitute irreparable harm and relies upon FTC v 

Standard Oil Co. of California, 449 U.S. 232 (1980).  The Band’s reliance on that case is 

misplaced because the context of the case renders it non-precedential to the existence of 

irreparable harm at issue.    

 In that case the company was not seeking injunctive relief to protect contractual 

rights; it was attempting to stop an administrative enforcement action.  The company 

sought an order declaring that the complaint issuance unlawful and requiring its 

withdrawal.  FTC  v. Std. Oil Co., 449 U.S. 232, 235 (U.S. 1980).  The Court defined the 

                                                           
1
 While Chairwomen Diver’s (Diver) in her affidavit details all the benefits for the Band 

that will result from the annexation, she is noticeably silent as to why the Band did not 

obtain Duluth’s consent as required by Section 10.  Indeed, Duluth’s consent might be 

possible if all the benefits described by Diver were indeed to result from the annexation 

and if Duluth’s governmental interests are part of the calculus.  But the Band, while this 

litigation has been pending in both the state and now federal courts, has chosen not to 

seek Duluth’s consent. 
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question accepted for review as follows: “We granted the Commission's petition for a 

writ of certiorari because of the importance of the questions raised by [the company’s] 

request for judicial review of the complaint before the conclusion of the adjudication.  Id. 

at 238.  In concluding that judicial review before a final agency action was inappropriate 

and it explained that “the effect of the judicial review sought by [the company] is likely 

to be interference with the proper functioning of the agency and a burden for the courts. 

Judicial intervention into the agency process denies the agency an opportunity to correct 

its own mistakes and to apply its expertise.”  Id. at 242.   

 Duluth is not attempting to interfere in the Secretary’s process or litigate the 

substance of a final agency decision.  Duluth is attempting to stop the Band from 

continuing its pursuit of the application because in doing so the Band is engaging in an 

ongoing breach of contract.  Whether the Secretary would be justified under federal law 

in accepting the parcel into trust is a distinct and separate question from whether the 

Band has the right under the contract to annex Duluth’s territory without its consent.   

 Duluth cannot protect its contractual rights before the Secretary. The agency has 

advised Duluth that its contractual right is not part of its decision making process.  Aff. 

Johnson Ex. 9.  The only forum available to Duluth to protect its contract rights is this 

forum and Duluth continues to be irreparably harmed as long as the Band continues to 

engage in its breach of contract.  
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3. 25 U.S.C.S §§ 465 and 467 and the implementing regulations do not provide a 

forum for Duluth to protect its contractual rights. 

 

 The Band continues to advance the same illusory remedy it asserted in its motion 

to dismiss; namely, that Duluth’s concerns must be considered by the Secretary as 

mandated by 25 U.S.C.S. §151.10; therefore, Duluth should make its arguments before 

the Secretary.  This argument misses the point — the point is not that Duluth could 

challenge a final agency action, the point is that Duluth negotiated for greater protections 

against Band annexations than is provided under federal law and the Band is attempting 

to deprive Duluth of the benefit of its bargain.  

 A challenge to the Secretary’s action must be asserted under the Administrative 

Procedures Act, 5 U.S.C.S. §701-706. South Dakota v. United States DOI, 423 F.3d 790, 

799 (8th Cir. S.D. 2005.  A challenge under the APA provides Duluth with limited 

protection because "a court may only set aside decisions that are ‘arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with the law.’" Id. quoted citation 

omitted; see also, County of Charles Mix v. United States DOI, 799 F. Supp. 2d 1027, 

1044(D.S.D. 2011).  The court will uphold the decision to take the [land] into trust if it is 

"supportable on any rational basis.” County of Charles Mix, at 1044, citing, Voyageurs 

Nat'l Park Ass'n v. Norton, 381 F.3d 759, 763 (8th Cir. 2004) (citation omitted); see also, 

South Dakota, 423 F.3d at 799.  In order to challenge an agency’s decision, the objecting 

party “must present evidence that the agency did not consider a particular factor; it may 

not simply point to the end result and argue generally that it is incorrect.” South Dakota, 

423 F.3d at 800.   
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 The Band’s own citation to authority demonstrates why Duluth negotiated the 

additional protections provided in Section 10, why Section 10 is not “superfluous” as 

argued by the Band ( Doc. No. 33, pg. 23), and why Duluth might not now consider the 

Section 465 process to provide for “solicitous review of local government concerns.” 

Doc. No. 33, pg. 24. 
2
  The Band cites to City of Lincoln City v U.S. Dept’t of Interior, 

229 F. Supp. 2d 1109 (D. Or. 2002) as an example of the “solicitous” consideration given 

to local concerns. See, Doc. No. 33, pg. 13 n. 13.  In that case the court agreed with the 

following argument advanced by the tribe: “The Tribe points out that the regulations 

require the BIA to "consider" this factor, but the regulations do not require the Tribe to 

agree to reimburse the City for revenues that might be lost due to a fee-to-trust transfer, 

and do not require the BIA to deny the application for a fee-to-trust transfer merely 

because a potential impact exists. I agree.”  Id. at 1125; see also, County of Charles Mix, 

799 F.Supp. at 1046.    

 Similarly, the court agreed with the tribal defendant that potential land use 

conflicts were not determinative of whether the federal action was arbitrary and 

capricious.  “[A]s the Tribe points out, the regulations require only that the BIA consider 

"potential conflicts of land use."  They do not require the BIA to resolve conflicts that 

might arise or to oversee negotiations or to enforce specific commitments on potential 

                                                           
2
  In 1986, the judicial review process for the Secretary’s decision provided in 25 C.F.R. 

151.12 did not exist, making the Section 10 protections an even more important 

protection for Duluth.  See, South Dakota v. United States DOI, 423 F.3d 790, 793 (8th 

Cir. S.D. 2005)(summarizing procedural history of the case and noting promulgation of 

the rule in response to South Dakota v. United States DOI, 69 F.3d 878 (8th Cir. S.D. 

1995). 
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conflicts.”  Id. at 1126; see also,   County of Charles Mix, 799 F.Supp. at 1046 (“The 

BIA fulfills its obligation under Section 151.10(f) as long as it undertakes an evaluation 

of potential problems.” (internal quotations omitted.) ) 

 While the Secretary is required to consider factors that impact local communities, 

the regulations fail to define the extent to which those considerations weigh in favor or 

against acceptance of the land in trust.  Ultimately, 25 U.S.C.S. §465 requires that the 

Secretary use discretion to implement the Congressional intent of "‘providing lands 

sufficient to enable Indians to achieve self-support and ameliorating the damage resulting 

from the prior allotment policy…’" County of Charles Mix, 799 F.Supp. at 1039, 

quoting, South Dakota  423 F.3d at 799.  And while the Secretary must consider the 

impact on local government, the regulations do not require the consent of local 

government, nor do the regulations define the upper limits of the impacts, which if 

exceeded, would justify the denial of the application.  It is for this reason that Duluth, 

when agreeing to participate in the Band’s efforts to establish reservation land in the city, 

negotiated for more protection.  Those protections are found in Section 10 and Duluth’s 

contractual rights are to be vindicated here, before this court.  

4. Duluth has not delayed in its pursuit of its contractual remedies.  

 The Band also argues that Duluth had delayed in seeking its injunctive relief 

which undermines the existence of imminent harm.  This argument again assumes that 

Duluth’s only harm is the Secretary’s future action and not the harm it has incurred to 

date and also ignores the fact that Duluth has been in pursuit of its request for injunctive 

relief first in state court and now in federal court.  During all this time the Band has 
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continued to pursue its application at expense to Duluth, and the time period for agency 

action draws to a close.  Duluth has attempted to protect those interests through the 

administrative process that it should have been able to protect as part of the Section 10 

process.  That effort has recently been shown to be unavailing when on May 19, 2014 the 

BIA-MR advised Duluth that it was completing the Section 106 consultation process.  

Aff. Lutterman No. 2, Ex.1.  By this action the BIA-MR made clear to Duluth that its 

governmental concerns would not be addressed in the MOA process.  See, Doc. 27, Ex. 7 

(May 22, 2014 letter outlining Duluth’s objections to the MOA).  Duluth is left with only 

one avenue to protect its bargained for contractual right and that is through this action 

and its motion to obtain preliminary injunctive relief.  Duluth is seeking to prevent 

further harm to its interests caused by the Band’s refusal to honor its contractual 

commitments.  

5. Duluth is not seeking to enjoin a legislative act. 

  

 The Band argues that Duluth is required to satisfy a more rigorous standard to 

demonstrate it can prevail on the merits because the Band alleges Duluth is seeking to 

enjoin an act of government.  The Band identifies the act in question as the administrative 

proceeding initiated by the Band’s application.
3
  The Band cites to Planned Parenthood 

Minn., N.D., S.D. v. Rounds, 530 F.3d 724 (8th Cir. S.D. 2008).  This argument again 

represents another effort to mischaracterize this case as a challenge to the Secretary’s 

                                                           
3
 Duluth noted in its memorandum supporting its motion that the higher standard does not 

apply to this case because it is not seeking to enjoin a governmental act.  See, Doc. No. 23 

at pg. 13.   
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authority instead of what it actually is—a contractual dispute between Duluth and the 

Band.    

 The Band’s reliance on Planned Parenthood is misplaced.  In that case, the 

plaintiff was challenging a statute that dictated informed consent procedures for women 

seeking abortions.  After reviewing the court’s jurisprudence regarding the appropriate 

standard to apply to statutory challenges, the court concluded:  “We now…clarify that a 

party seeking a preliminary injunction of the implementation of a state statute must 

demonstrate more than just a ‘fair chance’ that it will succeed on the merits. We 

characterize this more rigorous standard … as requiring a showing that the movant ‘is 

likely to prevail on the merits’….[A] more rigorous standard ‘reflects the idea that 

governmental policies implemented through legislation or regulations developed through 

presumptively reasoned democratic processes are entitled to a higher degree of deference 

and should not be enjoined lightly.’"  Planned Parenthood Minn., 530 F.3d at 731-732. 

(internal citation omitted).  The limitations of the more rigorous test to statutory 

enactments or regulatory promulgations that are products of democratic process is 

followed in the Minnesota district.  See, e.g. 1-800-411-Pain Referral Serv., LLC v. 

Tollefson, 915 F. Supp. 2d 1032 (D. Minn. 2012)(challenge to an amendment to 

Minnesota no-fault insurance statute); Johnson v. Minneapolis Park & Rec. Bd., 729 F.3d 

1094 (8th Cir. Minn. 2013)(challenge to park board regulation); Minnesota Citizens 

Concerned for Life, Inc. v. Swanson, 692 F.3d 864 (8th Cir. Minn. 2012)(challenge to 

Minnesota campaign finance statutes).   Duluth is not seeking to enjoin the Secretary 
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from performing statutory or regulatory functions, it is seeking to halt an ongoing breach 

of contract and the higher standard does not apply.      

 The Band also argues that the decision to submit the application to the Secretary 

“was a core governmental act taken by the duly elected governing body of a sovereign 

tribe”, and therefore reflects “governmental policies” through “reasoned democratic 

processes”.  Doc. 33, pg. 16.  This effort to apply the higher standard to the RBC’s 

decision is unsupported by case and would be in direct contradiction to the court’s 

instruction in Planned Parenthood that “Only in a case such as this one, where a 

preliminary injunction is sought to enjoin the implementation of a duly enacted state 

statute, must district courts make a threshold finding that a party is likely to prevail on the 

merits.”  Planned Parenthood Minn., 530 F.3d 732-733.  Efforts to apply the higher 

standard to a governmental body’s non-legislative decisions was rejected in Kroupa v. 

Nielsen, 731 F.3d 813, 818 (8th Cir. S.D. 2013).  Because the RBC’s decision to pursue 

annexation is not a legislative act, the higher standard does not apply.  

5. Section 10’s purpose was not limited to defining the scope of the commission’s 

authority. 

 

 The Band argues that the intent of the parties must be understood in the context of 

what was being created; namely, a development commission that would exercise 

jurisdiction over the “Indian Country” created in Duluth, and that Section 10 only 

protected Duluth’s interest in the context of defining the commission’s jurisdiction.  See, 

Doc. 33, pgs. 24-26.  This argument ignores the express language of Section 10, which in 

the very first sentence, provided that “the provisions of this Article 10 apply whether or 
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not the Commission is in existence.” Doc. No. 28-1, pg. 22.   If the purpose of Section 10 

was limited to define the commission’s jurisdiction, the parties would not have agreed to 

give the section applicability in the absence of the commission’s existence.  The consent 

requirement applies whether or not the commission exists or functions.   

6. The Commission Agreement has not been invalidated. 

 The Band argues that the 1986 Commission Agreement, as amended by the 1994 

Agreement, has been invalidated and therefore Duluth may not assert a claim under the 

contract.  This argument fails for the simple reason that the 1986 Commission Agreement 

was never invalidated in its entirety and the agreement as amended by the 1994 

agreement has never been invalidated and does not abrogate Section 10.  The 1994 

amendment did not abrogate Section 10; instead, it applied a limited dormancy clause to 

the sublease space and retained the validity of Section 10 even after termination of the 

sublease.  Doc. No. 28-1, Ex. 10, Section 2.  The retained validity of Section 10 was part 

of the Secretary’s approval and the Secretary has never invalidated the agreement.   

 Nor is the contract is illegal as a whole.  The NIGC’s NOV did not invalidate the 

entirety of the contracts, nor could it since its jurisdiction is limited to gaming matters.  

The NIGC expressly limited its action to “those provisions identified in this NOV as 

violating IGRA.”  Doc. No. 13-8, pg. 18.  The Secretary’s cancellation of the lease did 

not address or invalidate the commission agreement.  There has been no invalidation of 

the 1994 amendments to the 1986 Agreements and Section 10 remains as a valid 

enforceable provision.  
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Dated this 17
th

 of July, 2014.  

 GUNNAR B. JOHNSON, City Attorney 

  

 and 

  

 s/M. Alison Lutterman 

 M. ALISON LUTTERMAN (#017676x) 

 Deputy City Attorney 

 NATHAN N. LaCOURSIERE (#0388349) 

Assistant City Attorney 

Attorneys for Plaintiff 

 CITY OF DULUTH 

 410 City Hall 
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 Duluth MN  55802 
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