
818427 / 01593.0295

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

THOMAS POOR BEAR, DON DOYLE,
CHERYL D. BETTELYOUN, and
JAMES RED WILLOW,

                         Plaintiffs,

v.

THE COUNTY OF JACKSON, a political
subdivision and public corporation organized
under the laws of the state of South Dakota;
THE BOARD OF COMMISSIONERS FOR
THE COUNTY OF JACKSON, a political
subdivision and public corporation organized
under the laws of the state of South Dakota;
VICKI WILSON, in her official capacity as the
Jackson County Auditor;
GLEN BENNETT, in his official capacity as
Jackson County Commissioner;
LARRY DENKE, in his official capacity as
Jackson County Commissioner;
LARRY JOHNSTON, in his official capacity as
Jackson County Commissioner;
JIM STILLWELL, in his official capacity as
Jackson County Commissioner; and
RON TWISS, in his official capacity as Jackson
County Commissioner,

                         Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

                 Case No.:  14-5059

BRIEF IN SUPPORT OF
MOTION TO DISMISS IN

LIEU OF ANSWER

COMES NOW Defendants the County of Jackson, the Board of Commissioners for the

County of Jackson, Vicki Wilson, Glen Bennett, Larry Denke, Larry Johnston, Jim Stillwell, and

Ron Twiss (“Defendants”) by and through Sara Frankenstein of Gunderson, Palmer, Nelson and

Ashmore, LLP, their attorneys, and respectfully submit this Brief in Support of Motion to
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Dismiss in Lieu of an Answer, filed pursuant to Federal Rule of Civil Procedure 12(b)(1) and (6),

and 12(c).

BACKGROUND

In South Dakota, registered voters may cast an absentee ballot without citing an excuse

for not voting on Election Day.  South Dakota does not have “early voting,” in that no voter may

cast a regular ballot early, as is allowed in other states.  Instead, South Dakota allows voters to

fill out an application for an absentee ballot and cast an absentee ballot early by mailing the

ballot to the county auditor, having the absentee ballot delivered to the county auditor by

messenger, or handing the absentee ballot to the county auditor in person.  SDCL §§ 12-19-2,

2.1.  The term “early voting” should not be used in this case, as it may improperly match

language used in other cases in the nation where “early voting” is casting a regular ballot early,

and at the very least, the term must include voting early by mail or messenger.  The only manner

of voting Plaintiffs implicate in this case is casting an absentee ballot in-person.

Regarding in-person absentee voting specifically, “a voter may apply in person at the

office of and to the person in charge of the election for an absentee ballot during regular office

hours up to 5:00 p.m. on the day before the election.”  SDCL § 12-19-2.1.   Absentee voting is to

be carried out by the “person in charge of the election.”  For the purposes of Title 12 “Elections”,

the “person in charge of the election” is defined by SDCL § 12-1-3(7) as the “county auditor” in

all cases except local elections when a “comparable” official for that unit of government is

assigned responsibility.

Once the county auditor receives the application for an absentee ballot, within 48 hours,

and “after confirming from the master registration file that the applicant is registered as a voter”,

the auditor encloses the proper ballots and other items sealed in an envelope addressed to the
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applicant at the place the applicant indicated on the application.  SDCL § 12-19-3.  That

envelope is either delivered to the voter personally, through a messenger, or mailed to the

applicant.  SDCL 12-19-5.

No law requires in-person absentee voting at a satellite office or in more than one

location in a county.  Plaintiffs have not alleged that any South Dakota statute has been violated.

Jackson County residents have always been able to begin absentee voting 46 days prior to the

election since that statute was enacted in all methods allowed and required under South Dakota

statute. Jackson County residents have always been able to cast in-person absentee ballots at the

Jackson County Courthouse.

In addition to the three methods of absentee voting available in South Dakota, each

Plaintiff can also vote on Election Day at their local precinct polling place, which includes a

polling place at the precise location Plaintiffs are suing for an absentee voting site – Wanblee.

Plaintiffs’ claims cannot be construed as one of vote “denial” but rather voting convenience.

With regard to voter registration, the Complaint alleges that the only location currently

designated for in-person registration is the Jackson County courthouse.  State statute indicates

otherwise.  Voter registration is conducted by municipal finance officers and locations which

provide driver licenses, food stamps, temporary assistance for needy families, women, infants,

and children nutrition program, Medicaid, military recruitment, and assistance to the disabled as

provided by the Department of Human Services.  SDCL § 12-4-2.  Those local, state, or federal

agency staff persons must ensure that the registration card is filled out properly.  SDCL §12-4-

7.2. 1

1 Jackson County has in-person registration at the city finance offices of the Belvidere, Cottonwood, Interior,
Kadoka and Jackson County Register of Deeds, the WIC/CHN offices in Kadoka and Wanblee, and the Department
of Social Services including SNAP and TANF offices in Kadoka and Wanblee.  The WIC/CHN and DSS offices in
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In addition to those in-person registration locations, Jackson County residents can register

through private entities and individuals (SDCL § 12-4-3), or print a registration form off the

internet and mail it in (http://sdos.gov/elections-voting/voting/register-to-vote/default.aspx).

Any person can check on the status of their voter registration and track their absentee

ballot, including the date the absentee ballot was received, by utilizing the State Voter

Information Portal or making a simple call to their county auditor’s or Secretary of State’s office.

Id.; http://sos.sd.gov/Elections/VIPLogin.aspx.

STANDARD

Judgment on the pleadings is appropriate “where no material issues of fact remains to be

resolved and the movant is entitled to judgment as a matter of law.” Clemons v. Crawford, 585

F.3d 1119, 1124 (8th Cir. 2009)(citation omitted).  The Complaint “must contain sufficient

factual matter, accepted as true, to ‘state a claim that is plausible on its face.’” Junk v. Terminex

Int’l Co., 628 F.3d 439, 445 (8th Cir. 2010)(quoting Ashcroft v. Iqbal, 129 S.Ct. 1937, 1949, 173

L.Ed.2d 868 (2009).  Plaintiffs must show that success on the merits is more than a “sheer

possibility,” although this is not a “probability requirement.” Braden v. Wal-Mart Stores, 588

F.3d 585, 594 (8th Cir. 2009)(quoting Iqbal, 129 S.Ct. at 1949).  The factual content of the

complaint as a whole must “allo[w] the court to draw the reasonable inference that the defendant

is liable for the misconduct alleged.” Id.  Moreover, although a court must generally take factual

allegations as true, legal conclusions and indeterminate factual allegations cannot be used to

survive a motion to dismiss. Id.

Additionally, the Eighth Circuit has addressed the requirement of a defendant “acting

under color of law” under 42 U.S.C. 1983 as both a subject matter jurisdiction issue and a failure

Wanblee are located in the T&T building at the Crazy Horse School, the present site of the county’s satellite
absentee voting office.
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to state a claim for relief. See Nichols v. Tower Grove Bank, 497 F.2d 404, 406 (8th Cir. 1974);

Hayden v. Bracy, 744 F.2d 1338, 1342 (8th Cir. 1984).  Subject matter jurisdiction provides the

better analysis. Polk County v. Dodson, 454 U.S. 312, 336, 102 S.Ct. 445, 70 L.Ed.2d 509

(1981)(Blackmun, J., dissenting).

Plaintiffs have not pleaded a sufficient claim under any asserted theory, and their claims

should be dismissed for failure to state a claim and lack of subject matter jurisdiction.

ARGUMENT & AUTHORITIES

In order to survive a motion to dismiss, the complaint must plead content that “allows the

court to draw a reasonable inference that the defendant is liable for the misconduct alleged.”

Iqbal, 129 S.Ct. 1937 at 1949.  Plaintiffs have failed to do so.

I. Plaintiffs Have Failed to Sufficiently Plead Standing Required for Article III
Jurisdiction

Plaintiffs lack Article III standing.  Without each Plaintiff individually demonstrating

standing, the Court does not have jurisdiction to consider this matter. U.S. v. Hays, 515 U.S.

737, 743-44 (1995).

To show Article III standing, a plaintiff has the burden of proving (1) that he or she

suffered an injury in fact, (2) a causal relationship between the injury and the challenged

conduct, and (3) that the injury likely will be redressed by a favorable decision. Pucket v. Hot

Springs School District No. 23-2, 526 F.3d 1151, 1165 (8th Cir. 2008)(internal quotations and

citations omitted).

To meet the first requirement, Plaintiffs must show that they suffered an injury in fact of

a “legally protected interest which is (a) concrete and particularized and (b) actual or imminent,

not conjectural or hypothetical.” Lujan, 504 U.S. at 560 (citations and quotations omitted).
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There must also be a causal connection between the injury and conduct complained of which is

“fairly traceable” to the challenged conduct of the Defendant. Id.

Each Plaintiff must individually demonstrate standing. U.S. v. Hays, 515 U.S. 737, 743-

44 (1995).  Standing “is perhaps the most important of the jurisdictional doctrines.” Hays, 515

U.S. at 742.  The United States Supreme Court has clearly indicated the standing elements are

“the irreducible constitutional minimum of standing.” The U.S. Supreme Court has characterized

these principles by repeatedly refusing “to recognize a generalized grievance against allegedly

illegal government conduct as sufficient for standing to invoke the federal judicial power.” Id.

The burden is upon the party seeking the exercise of jurisdiction in his favor, to clearly allege

facts demonstrating that he is a proper party to invoke judicial resolution of the dispute. Id.

“The rule against generalized grievances applies with as much force in the equal

protection context as in any other.” Id.  In Allen v. Wright, the U.S. Supreme Court made clear

that even if a governmental actor is discriminating on the basis of race, the resulting injury

“accords a basis for standing only to those persons who are personally denied equal treatment by

the challenged discriminatory conduct.”  468 U.S. 737, 755 (1984)(accord Hays, 515 U.S. at

743-44).  “Only those citizens able to allege injury as a direct result of having personally been

denied equal treatment may bring such a challenge, and citizens who do so carry the burden of

proving their standing, as well as their case on the merits.” Hays, 515 U.S. at 746 (citing Allen,

468 U.S. at 755).

The Supreme Court has used juror selection as an example, citing Powers v. Ohio, 499

U.S. 400 (1991). Powers held that “[a]n individual juror does not have a right to sit on any

particular petit jury, but he or she does possess the right not to be excluded from one on account

of race.”  But of course, where an individual juror is excluded from the jury because of race, that
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juror has personally suffered the race-based harm recognized in Powers, and it is the fact of

personal injury that is required. Hays, 515 U.S. at 746-47.

“Federal courts, bound by Article III, are ‘not empowered to seek out and strike down

any governmental act that they deem to be repugnant to the Constitution.’” Dillard v. Chilton

Co. Commission, 495 F.3d 1324, 1331 (11th Cir. 2007)(citing Hein v. Freedom From Religion

Found, Inc., 551 U.S. 587, 598 (2007)).  “[A] plaintiff raising only a generally available

grievance about government – claiming only harm to his and every citizen’s interest in proper

application of the Constitution and laws, and seeking relief that no more directly and tangibly

benefits him than it does the public at large – does not state an Article III case or controversy.”

Id. at 642-43 (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)).  As in Lance v.

Coffman, “[t]he only injury . . . allege[d] is that the law . . . has not been followed.  This injury is

precisely the kind of undifferentiated, generalized grievance about the conduct of government

that we have refused to countenance in the past.” 549 U.S. 437, 442 (2007)(per curium).

For Plaintiffs to demonstrate standing under their Voting Rights Act claims, they must

demonstrate that they:

(1) ha[ve] personally suffered or will suffer some distinct injury-in-fact as a
result of defendant’s conduct;

(2) the injury can be traced with some degree of causal certainty to
defendant’s conduct;

(3) the injury is likely to be redressed by the requested relief;
(4) the plaintiff[s] must assert his own legal rights and interest, not those of a

third party;
(5) the injury must consist of more than a generalized grievance that is shared

by many; and
(6) the plaintiff’s complaint must fall within the zone of interests to be

regulated or protected by the rule of law in question.

Newman v. Voinovich, 789 F.Supp. 1410, 1415 (S.D. Ohio 1992)(citing Valley Forge Christian

College v. Americans United for Separation of Church and State, Inc., 454 U.S. 464, 471-77
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(1982)).  “Moreover, when … the plaintiff is seeking injunctive relief he must establish that he

personally faces a realistic, immediate, and non-speculative threat of being prospectively

subjected to or harmed by the particular conduct at issue.” Newman, 789 F.Supp. at 1415.

Plaintiffs fail to allege that they are unable to in-person absentee vote at the county

courthouse, on the days of in-person absentee voting currently provided at the Wanblee satellite

office2, vote absentee by mail, absentee vote by messenger, or cast a regular ballot on Election

Day.  The Complaint does not allege that any Plaintiff cannot register to vote without a satellite

office, or even that any Plaintiffs are not registered to vote.  The Complaint does not allege that

any Plaintiff was dissuaded from or unable to cast a ballot for a candidate of his or her choice in

any election.

The most the Complaint alleges in this regard is that Plaintiffs generally allege that they

have “significantly greater burdens and have substantially less opportunity than the white

population to avail themselves of the convenience and benefits of casting in-person absentee

ballots and using in-person registration.”  Doc. 1, ¶ 63.  The Complaint does not allege that any

of the four Plaintiffs do not have vehicles or access to vehicles.  Other than driving distance to

Kadoka, which is not required to vote or even absentee vote, the Complaint alleges no other

burden or less opportunity to vote.  The Complaint makes no allegation of what the “convenience

and benefits of casting an in-person absentee ballot” are.  The Court cannot take on face value

that there are some kinds of conveniences or benefits of casting an in-person ballot when

Plaintiffs allege no facts in support.  It is counter-intuitive that such convenience or benefit exists

when it takes longer and more effort to vote absentee in person than vote a regular ballot in

person, as a voter must first fill out an application to receive an absentee ballot, and no such

2 A Jackson County satellite Auditor’s Office was opened at the Crazy Horse School, T & T building in Wanblee, as
of October 20, 2014, and will continue to provide in-person absentee voting services until 5:00pm November 3,
2014.
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paperwork is required to receive a regular ballot.  The statutes cited above indicate that Plaintiffs

can already register to vote in Wanblee.

There is no allegation that any votes cast in a manner other than in-person absentee

voting have gone uncounted.  Mere suspicions regarding deficiencies in alternative methods of

voting do not constitute evidence for the proposition that votes for candidates of their choice

have not, in the past, or will not, in the future, be counted. Bishop v. Bartlett, 575 F.3d 419, 425

(4th Cir. 2009)(allegations based on speculation will not withstand a standing challenge).

At best, Plaintiffs allege that a satellite office would make it more convenient to in-

person absentee vote.  While one could think of numerous ways in order to make voting more

convenient, Plaintiffs have not alleged that they were unable in the past, or will be unable in the

future, to participate in the electoral process and cast ballots for the candidates of their choice.

Ultimately, no Plaintiff has alleged injury-in-fact or a causal connection between that injury and

a policy or practice implemented by Defendants.

The allegations indicate no more than a generalized grievance with no indication that

Plaintiffs suffered an “injury-in-fact” that is concrete and particularized and actual and imminent,

not conjectural or hypothetical. Hays, 515 U.S. at 743.   Because none of the Plaintiffs have

alleged injury-in-fact, they cannot allege a causal relationship between the injury and the

challenged conduct or that the injury likely will be redressed by a favorable decision as required

by Pucket v. Hot Springs School District No. 23-2, 526 F.3d 1151, 1157 (8th Cir. 2008).

Without such a showing in the Complaint, Plaintiffs’ claims must be dismissed.

II. Equal Protection Claim and the Voting Rights Act Intent Claim
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States and their legislatures “prescribe[]” “[t]he Time, Places, and Manner of holding

Election for Senators and Representatives.” U.S. Const. art. I, Section 4, cl.1.  The Constitution

gives only Congress, not the courts, authority to alter those state regulations. Id.  Consistent with

the 10th Amendment, the States have retained the power to regulate elections. Gregory v.

Ashcroft, 501 U.S. 452, 461-62 (1991).  States have an interest in protecting the integrity,

efficiency, and fairness of their ballots and election process. Timmons v. Twin Cities Area New

Party, 520 U.S. 351, 358 (1997).  It is the local concerns of the state and counties that the 10th

Amendment, as well as the Supreme Court’s jurisprudence, protects. See e.g. Burdick v.

Takushi, 504 U.S. 428, 439-40 (1992); McDonald v. Bd. of Election Comm’rs, 394 U.S. 802,

803, 807 (1969)(rejecting an equal protection challenge to Illinois’ absentee ballot law, which

allowed only four categories of citizens to vote by absentee ballot).

“While it is axiomatic that voting is a fundamental right, it is also well established that

the state may provide structure to and limitations on the voting process which may impose

burdens on voters.” NAACP, 591 F.Supp.2d at 764 (citing Anderson v. Celebrezze, 460 U.S. 780

(1983)).  As the Supreme Court explained in Anderson:

Constitutional challenges to specific provisions of a State’s election laws
therefore cannot be resolved by any “litmus paper test” that will separate valid
from invalid restrictions …. [A Court] must first consider the character and
magnitude of the asserted injury to the rights protected by the First and Fourteenth
Amendments that the plaintiff seeks to vindicate. It then must identify and
evaluate the precise interests put forward by the State as justifications with burden
imposed by its rule. In passing judgment, the Court must not only determine the
legitimacy and strength of each of those interests, it also must consider the extent
to which those interests make it necessary to burden plaintiff’s rights. Only after
weighing all these factors is the reviewing court in any position to decide whether
the challenged provision is unconstitutional.

Anderson, 460 U.S. at 789.  “Not every burden that a State’s election system places on ballot

access, voting, and association is unconstitutional.” Spencer v. Blackwell, 347 F. Supp. 2d 528,
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534 (S.D. Ohio 2004)(citing Anderson, 460 U.S. at 780)). “If an election regulation imposes a

‘severe’ burden, the State regulation must be narrowly drawn to serve a compelling state interest

… If the regulation imposes a lesser burden, however, the State regulation must be justified only

by important state regulatory interest.” Id.

In order to prove an equal protection claim, plaintiffs must allege and prove that a state

actor intentionally deprived them of a constitutional right. Ramratan v. New York City Board of

Elections, 2006 WL 2583742 (E.D.N.Y. 2006)(citing Shannon v. Jacobowitz, 394 F.3d 90, 95-96

(2d Cir.2005)). Federal courts must allow state courts to determine state election law absent a

showing that state actors “intentionally acted to deprive plaintiffs of their constitutional rights.”

Id. at *4.  A plaintiff’s Fourteenth Amendment claim must be dismissed if Plaintiffs do not prove

intended discrimination on the basis of race. Welch v. McKenzie, 765 F.2d 1311, 1315 (5th

Cir.1985).   A discriminatory purpose is not presumed; there must be a showing of clear and

intentional discrimination.  Snowden v. Hughes, 321 U.S. 1, 8 (1944).  Mere speculation

regarding defendants’ alleged discriminatory intent will not suffice. Dill v. Lake Pleasant

Central School Dist., 2004 WL 2381528, *4 (N.D.N.Y. 2004).

Plaintiffs must plead discrimination because of race in order to make out a VRA or §

1983 claim. Pettengill v. Putnam County R-1 School District, 472 F.2d 121, 122 (8th Cir. 1973);

citing Powell v. Power, 436 F.2d 84 (2d Cir. 1970).  There is “no Constitutional basis” for

overseeing “the administrative details of a local election” unless the denial of voting was for

reasons of race. Pettengill, 472 F.2d at 122, 86.

Plaintiffs failed to sufficiently plead that Defendants, in determining whether to have a

satellite absentee voting office, which is now in existence, chose not to initially do so with the

intent to discriminate based upon race.  Plaintiffs must plead factual allegations that the
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Defendants themselves intended to discriminate based on race.  Plaintiffs’ Complaint is devoid

of such factual allegations, other than a conclusory statement to that effect.  More is required to

survive a motion to dismiss.

In Denis v. New York City Board of Elections, 1994 WL 613330 (S.D.N.Y.1994),

plaintiffs filed a motion for a preliminary injunction regarding voting irregularities in the 68th

District of New York City. Id. at *3.   The court dismissed the plaintiffs’ case, finding they

failed to state a cognizable claim under the Equal Protection Clause. Id.  The court found that

the plaintiffs did not allege that the defendants intentionally turned away minority voters because

of their race or national origin. Id.  Plaintiffs also did not allege that the mechanical irregularities

that they claim effected voting in the 68th District were intended by defendants to suppress the

votes of minority voters.  “Because an allegation of discriminatory intent is central to any Equal

Protection claim, including one challenging denial of the right to vote, plaintiffs have failed to

state a cognizable cause of action under that clause.” Id.  As in Denis, the Court should deny

Plaintiffs’ equal protection claim, as they have failed to sufficiently allege facts that show

Defendants initially denied a request for a  satellite office due to intentional racial discrimination.

In like token, Plaintiffs must allege with asserted facts that Defendants initially denied a

request for a satellite office with the intent to discriminate based on race to sustain a VRA intent

claim.  Once the funding issue was solved, Defendants did open a satellite office in Wanblee.

Plaintiffs cite no facts suggesting that racial discrimination was the real reason the initial request

was denied.  A blanket allegation that the initial decision was made for racially-discriminatory

reasons is not enough.

The Seventh Circuit Court of Appeals recently took up a vote denial claim regarding

photo ID requirements.  In Frank v. Walker, 2014 U.S. App. LEXIS 19108, Wisconsin passed a
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statute requiring voters to present photo ID at the polls.  The Frank court heavily cited the U.S.

Supreme Court’s decision of Crawford v. Marion County Election Bd., 553 U.S. 181 (2008),

which found Indiana’s photo ID requirement constitutional. Frank  at 3.  The Supreme Court

found that “[f]or most voters who need them, the inconvenience of making a trip to the

[department of motor vehicles], gathering the required documents, and posing for a photograph

surely does not qualify as a substantial burden on the right to vote, or even represent a significant

increase over the usual burdens of voting.” Frank at 4, citing Crawford at 198.

The Frank court found it important that the district court, which it reversed, did not find

that substantial numbers of persons eligible to vote tried to obtain a photo ID but were unable to

do so. Id. at 7.  It was also significant that the district court did not make findings about what

happened to voter turnout when the photo ID was required. Id. at 9-10.  No record was created

as to whether the photo ID law reduced the number of voters below what otherwise would have

been expected, and whether there was a different effect by race. Id. at 10.  Without such

findings, the Seventh Circuit found that the case was a challenge to the statute as written, not to

the statute’s effects as applied. Id. at 10.

Also of significance to the Frank court was that the record did not reveal what happened

to voter turnout in the other states that require photo ID for voting. Id. at 10.  The Seventh

Circuit found a lack of evidence supporting the parties’ predictions about the effects of requiring

photo ID which could not be compared with results. Id.

The Frank plaintiffs alleged that voters who lacked photo ID were “disenfranchised”. Id.

at 12.  The court found that if voters lacked photo ID because the state made it “impossible, or

even hard” for them to get photo ID, the plaintiffs could perhaps describe the situation as

disenfranchisement. Id.
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But if photo ID is available to people willing to scrounge up a birth certificate and
stand in line at the office that issues drivers’ licenses, then all we know from the
fact that a particular person lacks a photo ID is that he was unwilling to invest the
necessary time.  And Crawford tells us that ‘the inconvenience of making a trip to
the [department of motor vehicles], gathering the required documents, and posing
for a photograph surely does not qualify as a substantial burden on the right to
vote, or even represent a significant increase over the usual burdens of voting.”
553 U.S. at 198.

Frank at 12-13.

Even if the poor are less likely to have a photo ID, the Seventh Circuit and Supreme

Court found such a reason insufficient to deem the requirement unconstitutional. Id. at 8.  The

Frank court found that any procedural step in voting filters out some potential voters. Id. at 13.

“No one calls this disenfranchisement, even though states could make things easier by, say,

allowing everyone to register or vote from a computer or smartphone without travel.” Id. at 13-

14.

a. 42 U.S.C. § 1983

Alternatively, and in conjunction with the above, the arguments and authorities cited above

illustrate that Defendants cannot be held liable under 42 U.S.C. § 1983.  42 U.S.C. § 1983 states

in pertinent part:

Every person who, under the color of any statute, ordinance, regulation, custom,
or usage, of any State..., subjects, or causes to be subjected, any citizen of the
United States or other person within the Jurisdiction thereof to the deprivation of
any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured…

In order to state a claim against Defendants, Plaintiffs must show that the Defendants acted

under the color of state law and that the Defendants’ wrongful conduct deprived Plaintiffs of a

constitutionally protected right. Zutz v. Nelson, 601 F.3d 842, 848 (8th Cir. 2010)(citing Schmidt

v. City of Bella Villa, 557 F.3d 564, 571 (8th Cir. 2009)).  Accordingly, “a public employee acts
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under color of state law while acting in his official capacity or while exercising his

responsibilities pursuant to state law.” Id.  (citing West v. Atkins, 487 U.S. 42, 49-50 (1988)).

“While it is axiomatic that voting is a fundamental right, it is also well established that

the state may provide structure to and limitations on the voting process which may impose

burdens on voters.” NAACP v. Cortes, 591 F.Supp.2d 757, 764 (E.D. Penn. 2008)(citing

Anderson v. Celebrezze, 460 U.S. 780 (1983)).  As the Supreme Court explained in Anderson:

Constitutional challenges to specific provisions of a State’s election laws
therefore cannot be resolved by any “litmus paper test” that will separate valid
from invalid restrictions …. [A Court] must first consider the character and
magnitude of the asserted injury to the rights protected by the First and Fourteenth
Amendments that the plaintiff seeks to vindicate. It then must identify and
evaluate the precise interests put forward by the State as justifications with burden
imposed by its rule. In passing judgment, the Court must not only determine the
legitimacy and strength of each of those interests, it also must consider the extent
to which those interests make it necessary to burden plaintiff’s rights. Only after
weighing all these factors is the reviewing court in any position to decide whether
the challenged provision is unconstitutional.

460 U.S. at 789.

Not every burden that a State’s election system places on ballot access, voting,
and association is unconstitutional. The relevant standard … involves a balancing
test between the severity of the burden and the importance of the State’s interest:

[The Court] must first consider the character and magnitude of the asserted injury
to the rights protected by the First and Fourteenth Amendments that the plaintiff
seeks to vindicate. It then must identify and evaluate the precise interests put
forward by the State as justifications for the burden imposed by its rule. In
passing judgment, the Court must not only determine the legitimacy and strength
of each of those interests; it also must consider the extent to which those interests
may give necessary to burden the plaintiff’s rights. Only after weighing all these
factors is the reviewing court in a position to decide whether the challenged
provision is unconstitutional.

Spencer v. Blackwell, 347 F. Supp. 2d 528, 534 (S.D. Ohio 2004)(citing Anderson, 460 U.S. at

780)). “If an election regulation imposes a ‘severe’ burden, the State regulation must be narrowly
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drawn to serve a compelling state interest … If the regulation imposes a lesser burden, however,

the State regulation must be justified only by important state regulatory interest.” Id.

In order to prove an equal protection claim, plaintiffs must allege and prove that a state

actor intentionally deprived them of a constitutional right. Ramratan v. New York City Board of

Elections, 2006 WL 2583742 (E.D.N.Y. 2006)(citing Shannon v. Jacobowitz, 394 F.3d 90, 95-96

(2d Cir.2005)). Federal courts must allow state courts to determine state election law absent a

showing that state actors “intentionally acted to deprive plaintiffs of their constitutional rights.”

Ramratan 2006 WL 2583742 at * 4.  A plaintiff’s Fourteenth Amendment claim must be

dismissed if Plaintiffs do not prove intended discrimination on the basis of race. Welch v.

McKenzie, 765 F.2d 1311, 1315 (5th Cir.1985).

 “As in any suit under § 1983 the first inquiry is whether the plaintiff has been deprived

of a right secured by the Constitution and laws.” Hutchinson v. Miller, 797 F.2d 1279, 1282 (4th

Cir. 1986)(citing Baker v. McCollan, 443 U.S. 137, 140 (1979)).

The unlawful administration by state officers of a state statute fair on its face,
resulting in its unequal application to those who are entitled to be treated alike, is
not a denial of equal protection unless there is shown to be present in it an
element of intentional or purposeful discrimination. ... But a discriminatory
purpose is not presumed … there must be a showing of clear and intentional
discrimination. …

Snowden v. Hughes, 321 U.S. 1, 8 (1944)(internal quotation and citations omitted).

Mere  violation  of  a  state  statute  does  not  infringe  the  federal  Constitution  …
[because] [a] construction of the Equal Protection Clause which would find a
violation of federal right in every departure by state officers from state law is not
to be favored.

Id. at 11-12 (internal citation omitted). See also Lunde v. Oldi, 808 F.2d 219, 220-21 (2d Cir.

1986)(negligent actions of election officials which deprived plaintiff of his right to vote did not

violate plaintiff’s rights to equal protection and his complaint pursuant to U.S.C. § 1983 was
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properly dismissed). Plaintiffs showing of discrimination must be “clear and intentional.” Id.

“Plaintiffs must demonstrate more than a misunderstanding or a misapplication of the law on the

part of the defendants, and mere speculation regarding defendants’ alleged discriminatory intent

will not suffice.” Dill v. Lake Pleasant Central School Dist., 2004 WL 2381528, * 4 (N.D.N.Y.

2004).

The Eighth Circuit has held that Plaintiffs must plead discrimination because of race in

order to make out a VRA or § 1983 claim. Pettengill v. Putnam County R-1 School District, 472

F.2d 121, 122 (8th Cir. 1973).  The Eighth Circuit explicitly adopted the rationale in Powell v.

Power, 436 F.2d 84 (2d Cir. 1970), finding “no Constitutional basis” for overseeing “the

administrative details of a local election” unless the denial of voting was for reasons of race.

Pettengill, 472 F.2d at 122.  The Powell court held that 42 U.S.C. § 1983 requires a plaintiff to

allege racial discrimination, or in other words, purposeful or intentional discrimination.

Pettengill, 472 F.2d at 86.

Plaintiffs fail to sufficiently allege facts that show that the Jackson County

Commissioners, one of which is Native American himself, purposefully racially discriminated

against Plaintiffs.  The Complaint’s factual allegations indicate that the decision was made due to

funding concerns, as discussed by the Commissioners and noted in the meeting minutes. Doc. 1,

¶ 44.  Plaintiffs merely allege that “[u]pon information and belief, Defendants are aware of the

availability of HAVA funding. . .” Doc. 1, ¶ 46.  The Complaint does not allege that at the time

Defendants initially denied the request, they know HAVA funding would cover the expenses.

The Complaint only suggests that “upon information and belief” Defendants “are” aware of such

funding.  Such are not sufficient factual allegations to support an intentional racial discrimination

claim.  The Court should dismiss the 14th Amendment claim for the same reasons.
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III. The Voting Rights Act

Plaintiffs must allege that the challenged practice constitutes a cognizable claim under §

2 of the VRA, and based on the “totality of the circumstances,” the challenged practice has

resulted in members of a protected class having “less opportunity than other members of the

electorate to participate in the political process and to elect representatives of their choice.”

United States v. Jones, 57 F.3d 1020, 1023 (11th Cir. 1995)(quoting § 2, and citing Thornburg v.

Gingles, 478 U.S. 30, 9-80 (1986)).

In Jacksonville Coalition for Voter Protection v. Hood, 351 F.Supp.2d 1326, 1335-36

(M.D. Fla. 2004), the plaintiffs sued for more early polling places.   The Jacksonville Court

stated as follows:

Plaintiff’s Emergency Motion for Preliminary Injunction argues that “African
Americans in Duval County have less opportunity than other members of the
state’s electorate to vote in the upcoming election.”. . . Their claim is based on the
fact that Duval County has the largest percentage of African-American registered
voters of any major county in the state, and, yet, other similarly sized counties
with smaller African-American registered voter percentages have more early
voting sites. Based on this, Plaintiffs argue that African-American voters in Duval
County are disproportionately affected and, therefore, that the County’s
implementation of early voting procedures violates Section 2 of the VRA . . .

Plaintiffs also assert a claim pursuant to . . . § 1983 in that Defendants’ actions
constitute a violation of their rights under the Fourteenth and Fifteenth
Amendments of the United States Constitution. Lastly, Plaintiffs claim that
Defendant Hood has a duty to ensure that the state's election laws are applied
uniformly throughout the state, and that this duty has been violated by Duval
County's having fewer early polling sites than similarly-sized counties.

Id. at 1330.

A summary of Plaintiffs' argument is necessary at this point. Duval County has
the largest percentage of African-American registered voters of Florida's most
densely populated counties. Yet, Duval County only has five early polling sites,
while similarly-sized counties with smaller percentages of African-American
registered voters have more early voting sites…..The Court understands Plaintiffs
to argue that because the percentage of African-American registered voters is
higher in Duval County than other counties in Florida, any decision to have a
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smaller number of early voting sites in Duval County regardless of their
placement will have a disproportionate impact on African-American registered
voters and results in a Section 2 violation.

Id. at 1334.  In determining Plaintiffs’ argument regarding access to early voting locations, the

Jacksonville Court stated as follows:

While it may be true that having to drive to an early voting site and having to wait
in line may cause people to be inconvenienced, inconvenience does not result in a
denial of "meaningful access to the political process."   Nor does the Court have
the authority to order the opening of additional sites based merely on the
convenience of voters.

Id. at 1335 (internal citations omitted).

The Court also notes that an acceptance of Plaintiffs’ argument that a Section 2
violation occurs merely because some counties have more early polling sites
would have far-reaching implications. Consider the fact that many states do not
engage in any form of early voting. Following Plaintiffs’ theory to its next logical
step, it would seem that if a state with a higher percentage of registered African-
American voters than Florida did not implement an early voting program a
Section 2 violation would occur because African-American voters in that state
would have less of an opportunity to vote than voters in Florida. It would also
follow that a Section 2 violation could occur in Florida if a state with a lower
percentage of African-American voters employed an early voting system, as
commented on above, that lasts three weeks instead of the two week system
currently used in Florida. This simply cannot be the standard for establishing a
Section 2 violation.

Jacksonville, 351 F.Supp.2d at 1335-36.

While additional early voting sites for all voters, regardless of whom they might
vote for, is a laudable goal, such a decision is not one for a federal court to order
under the present circumstances. Instead, the power to do so under the
Constitution and federal and state election laws under the facts in this case is left
to the executive and legislative branches of both governments. Accordingly,
because the remedy sought has no correlation to a race-based "meaningful access"
case or to a race-based discrimination case, the Motion for Preliminary Injunction
. . . is DENIED.

Id. at 1337-38.

A finding that Plaintiffs’ VRA claim is cognizable would open the floodgates to voting

rights litigation.  Any county with a higher minority population than another county, but with
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fewer satellite office locations (or even fewer satellite office days or hours), would be subject to

a VRA lawsuit.  Any county with a higher minority population than another county, but with a

farther drive for voters to the county courthouse, would be subject to a VRA lawsuit.  Any city

with a higher minority population than another city, but a longer wait to absentee vote, would be

subject to a VRA lawsuit.  Any school district with no absentee voting location, as opposed to

another school district in the state or nation with an absentee voting location and fewer

minorities, would be subject to a VRA lawsuit.  Any state that does not allow no-excuse absentee

voting, compared to another state that does and has fewer minorities, would be subject to a VRA

lawsuit.  As the Jacksonville Court determined, Plaintiffs’ proposed standard has such far-

reaching implications that it “simply cannot be the standard for establishing a Section 2

violation.” Id. at 1335-36.

One such example includes the town of Belvidere in Jackson County.  Belvidere has 49

residents, 77% of voting age, and 14% of the 49-person population is American Indian. See

http://factfinder2.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk.  A

round trip from Belvidere to Kadoka is 14 miles.  A round trip from Belvidere to the satellite

location in Wanblee is 29 miles. The American Indian residents of Belvidere have the same

issues as Plaintiffs, but a satellite location in Wanblee does not help them.  With any number of

examples of other Native Americans, as well as whites, who are not advantaged by the proposed

satellite office in Wanblee, do those other residents have their own federal claims and deserve

their own satellite office?  Yes, under Plaintiffs’ theory of this case.  These scenarios of

comparison are endless and cannot serve as the basis for a VRA claim. Id. at 1335-36.

Plaintiffs must also allege a causal connection between the challenged practice and some

harm.  A failure to show causation is dispositive. Gonzalez v. Arizona, 677 F.3d 383, 407, n. 35
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(9th Cir. 2012).  In Gonzalez, the Court dealt with whether a new law requiring documentary

proof of citizenship in order to register to vote and requiring registered voters to present proof of

identification to cast a ballot violated § 2 of the VRA.  In Gonzalez, the plaintiffs sought an

injunction to prohibit these election law changes. Id. at 388.  The decision focused primarily on

the election law change regarding polling places. Id. at 404.  The court recognized that a § 2

VRA plaintiff can prevail only if “based on the totality of the circumstances, … the challenged

voting practice results in discrimination on account of race.” Id. (internal citations omitted).

“[P]roof of causal connection between the challenged voting practice and a prohibited

discriminatory result is crucial.” Id. (internal quotations omitted).  The court recognized that “a

bare statistical showing of disproportionate impact on a racial minority does not satisfy the

Section 2 ‘results’ inquiry.” Id.  “Said otherwise, a Section 2 challenge ‘based purely on a

showing of some relevant statistical disparity between minorities and whites,’ without any

evidence of the challenged voting qualification causes that disparity, will be rejected.” Id.

The Gonzalez plaintiffs alleged that the election law changes unlawfully diluted Latino

voters by providing them with less opportunity than other members than the electorate to

participate in the political process. Id. at 406.  The district court found that the election law

changes did not have a statistically significant disparate impact on Latino voters.  Id.  The district

court concluded that the plaintiffs’ claim failed because there was no proof of a causal

relationship between the election law changes and any alleged discriminatory impact on Latinos.

Id. at 406.  No expert testified to a causal connection between the election law requirements and

the observed difference in voting rates of Latinos, and Gonzalez had failed to explain how the

election law change interacted with the social and historical climate of discrimination to impact

Latino voting in Arizona. Id.
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 Gonzalez alleged that “Latinos, among other ethnic groups, are less likely to possess the

forms of identification required under [the election law changes] to cast a ballot, ‘but produced

no evidence supporting this allegation.’” Id. at 407.  Although the record contained Arizona’s

general history of discrimination against Latinos and the existence of racially polarized voting,

Gonzales provided no evidence that Latinos’ ability or inability to obtain or possess I.D. resulted

in Latinos having less opportunity to participate in the political process and to elect the

representatives of their choice. Id.

Plaintiffs allege that Native Americans are less able to avail themselves to in-person

absentee voting than whites in Jackson County.  Plaintiffs cite no statistics or other facts that

Plaintiffs or Native Americans in general vote less, use absentee ballots less, or cannot elect their

candidates of choice when white voters can.  Moreover, Plaintiffs do not allege any facts

indicating that a lack of a Wanblee satellite location is the cause of any unalleged disparity.  Nor

do Plaintiffs allege that they cannot vote on Election Day or in any of the other ways of casting

one’s vote under South Dakota law.  There is no allegation that Plaintiffs could vote if in-person

absentee voting was offered at a Wanblee satellite office, but cannot (or even do not) without it.

If such a case is viable under the VRA, Plaintiffs must allege that there is a causal

connection between the harm they claim (denial of the right to vote) to the challenged practice

(no satellite absentee voting office in a specific location).  Plaintiffs have failed allege vote

denial, nor do they allege a causal relationship between the challenged voting practice and any

harm.  This is the linchpin of any § 2 VRA case, and Plaintiffs do not meet the requirement.

For instance, Plaintiffs allege no facts indicating a causal relationship between in-person

absentee voting and increased voter turnout.  There are no allegations of a causal relationship

between in-person absentee voting and increased voter turnout in the nation, state, or county.
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These issues are critical to Plaintiffs’ case even if their case is cognizable under the VRA, and

Plaintiffs have not alleged what they must.

If such a case is viable under the VRA, Plaintiffs have not alleged any causal connection

between the harm they claim they suffered (less access to voting) to the practice they allege as

violative (no satellite office in Wanblee), as they have alleged no facts indicating that they are

able to or could vote due to in-person absentee access and do not or cannot vote without the

same.  Without such allegations Plaintiffs have failed to demonstrate a causal relationship

between the past challenged voting practice and any harm.

The recent decision in Frank v. Walker  is again instructive.  The Frank plaintiffs, in

addition to alleging a constitutional violation as discussed above, also alleged a § 2 VRA

violation. Id. at 22.  The Frank court noted that § 2 cases have concluded that felon-

disfranchisement statutes do not violate § 2 even though such laws have a disparate impact on

minorities. Id. at 24.  Even though the district court found a disparate outcome in white

registered voters being more likely to possess photo ID than minorities, the Frank court found

that such a disparate outcome does “not show a ‘denial’ of anything by Wisconsin, as §2(a)

requires; unless Wisconsin makes it needlessly hard to get photo ID, it has not denied anything to

any voter.” Id. at 25 (emphasis in the original).

Section 2(b) tells us that §2(a) does not condemn a voting practice just because it
has a disparate effect on minorities.  (If things were that simple, there wouldn’t
have been a need for Gingles to list nine non-exclusive factors in vote-dilution
cases.)  Instead §2(b) tell us:  “A violation of subsection (a) is established if,
based on the totality of circumstances, it is shown that the political processes
leading to nomination or election in the State or political subdivision are not
equally open to participation by members of a class of citizens protected by
subsection (a) in that its members have less opportunity than other members of
the electorate to participate in the political process” (emphasis added).  [The
Wisconsin statute] does not draw any line by race, and the district judge did not
find that blacks or Latinos have less “opportunity” than whites to get photo IDs.
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Instead the judge found that, because they have lower income, these groups are
less likely to use that opportunity.  And that does not violate § 2.

Id. at 27.  “It is better to understand §2(b) as an equal-treatment requirement (which is

how it reads) than as an equal-outcome command (which is how the district court took

it).” Id. at 30.

Plaintiffs have not alleged anything other than disparate impact.  Plaintiffs merely allege,

without statistics or other facts, that Plaintiffs and other Jackson County Native Americans are

less likely to use one manner of voting -- in-person absentee voting at the county courthouse –

than white voters in Jackson County.  This is not enough to sustain a § 2 VRA claim.

a. Plaintiffs have not factually alleged that they have less opportunity than
white voters to elect representatives of their choice.

Plaintiffs fail to allege that they have not been able to elect candidates of their choice.  In

order to make out a § 2 VRA claim, the Supreme Court has held that Plaintiffs must prove both

(1) that the members of the protected class have less opportunity to participate in the political

process; and (2) the minority class members’ inability to elect representatives of their choice.

Chisom v. Roemer, 501 U.S. 380, 397 (1991).  “The statute does not create two separate and

distinct rights.” Id. “It would distort the plain meaning of the sentence [in Section 2 of the VRA]

to substitute the word “or” for the word “and.” Such radical surgery would be required to

separate the opportunity to participate from the opportunity to elect.” Id.  In both White v.

Register, 412 U.S. 755 (1973), and Whitcomb v. Chavis, 403 U.S. 124 (1971), “[t]he Court

identified the opportunity to participate and the opportunity to elect as inextricably linked.”

Chisom, 501 U.S. at 397..  “For all such claims must allege an abridgement of the opportunity to

participate in the political process and to elect representatives to one’s choice.” Id. at 398.
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Whether Jackson County could have a satellite office “tells us nothing about [the

challenged practice’s] effects on a minority group’s voting strength.” See generally Holder v.

Hall, 512 U.S. 874, 881 (1994).  Plaintiffs may not merely point to what Jackson County could

do, under the discretion arguably provided by state law, to properly allege their claims. See Id.

A county’s failure to adopt the practice Plaintiffs seek “says nothing about the effects the

[current system] has on the voting of [the] County’s citizens.” Id. at 882.  One simply may not

compare its county practices to what the county could change to, while both are allowed by state

law, to use as a benchmark to claim a VRA violation. Id. at 881-885.

Without alleging the Plaintiffs cannot elect candidates of their choice, Plaintiffs have

failed to allege a § 2 VRA claim. In any § 2 case, the burden is on the plaintiff to prove that the

challenged situation constitutes a cognizable claim under § 2 of the VRA, and based on the

“totality of the circumstances,” the challenged practice has resulted in members of a protected

class having “less opportunity than other members of the electorate to participate in the political

process and to elect representatives of their choice.” United States v. Jones, 57 F.3d 1020, 1023

(11th Cir. 1995)(quoting § 2, and citing Thornburg v. Gingles, 478 U.S. 30, 9-80 (1986).

A district court within the Eighth Circuit held in accord with binding U.S. Supreme Court

case law in Jacob v. Board of Directors of Little Rock School District, 2006 WL 2792172 (E.D.

Ark. 2006).  In Jacob, plaintiffs moved for preliminary injunction seeking a court order to

establish an early voting site other than at the Polasky County courthouse. Id. at * 1. The Court

denied the motion, finding that voters still had the option of early voting at the Polasky County

courthouse.  Id.  As legal cause to support plaintiffs’ motion for preliminary injunction, plaintiffs

asserted that the denial of an early voting site has a tendency to diminish the ability of minorities

to elect school board representatives of their choice. Id. The Jacobs Court found as follows:
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Plaintiffs’ arguments regarding a negative impact on persons of color in the
ability to elect school board representatives of their choice is seriously eroded by
the recent school board election results. The African American candidates fared
very well in the recent school board elections….. The evidence refutes Plaintiffs’
earlier assertion that Court intervention was necessary or otherwise [the minority
voters] will have less chance to elect representatives of their choice. Clearly
African American voters were neither disproportionately affected nor
disenfranchised by holding early voting only at the Polasky County courthouse.
….In short Plaintiffs have failed to present any evidence or even a colorable
theory that would permit this Court’s further inquiry by conducting a hearing on
the issue of preliminary injunctive relief.

Id. at 2, (internal quotations and citations omitted). The Jacobs court went on to note the

following:

Plaintiffs have largely ignored the linchpin of injunctive relief – irreparable harm.
Neither Plaintiffs nor Interveners have clearly stated their theory of irreparable
harm. Like their first motion, their apparent theory is that their votes will be
diluted due to the lack of additional early voting sites. That contention is
disproved, however, by the actual election results and by the racial breakdown of
early voters.
*****
The reasons asserted by the [Defendant] for not conducting early voting at the
“polling place requested by Plaintiffs” appear valid.  Certainly the [Defendants]
have asserted legitimate nondiscriminatory reasons for its decision and has
controverted Plaintiff’s assertion that “there is no legitimate reason which can
support denying the requested release.” Once again, “[t]here is no evidence that
the [Defendant] has exercised its lawful discretion in an arbitrary or
discriminatory manner.” Voters who wish to early vote may do so, either by
traveling to the Polasky County courthouse during the early voting period or by
absentee ballot. …
*****
The [Defendant] has the right to run its own affairs free from the intrusion of
federal courts unless and until it is shown that it is depriving citizens of rights
guaranteed by federal law.

Id. at 2-3.

Plaintiffs have not made factual allegations that could prove that Native Americans in

Jackson County have less opportunity to elect candidates of their choice as compared to white

Jackson County voters.  Neither have Plaintiffs alleged that they themselves could not absentee

vote by driving to Kadoka, by mail, by messenger, or at the current Wanblee satellite office.
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And Plaintiffs have not alleged that they cannot vote on Election Day in the convenience of their

own local precincts.  Without showing an inability to vote without in-person absentee voting at

Wanblee and an inability to elect candidates of their choice, Plaintiffs cannot win on the merits

of their claim.

Plaintiffs have not alleged facts that they have been denied their votes.  Plaintiffs have

also not alleged that their votes have been diluted, although they suggest that the white

population can avail itself to in-person absentee voting when the Native American population

cannot.   “A vote ‘dilution’ claim alleges that a particular practice operates ‘to cancel out or

minimize the voting strength’ of a minority group.” Hall v. Virginia, 385 F.3d 421, 427 (4th Cir.

2004)(citing White v. Register, 412 U.S. 755, 765 (1973)).  “[A] minority group’s ‘voting

strength’ is measured in terms of its’ ability to elect candidates to public office.” Id. (citing

Gingles, 478 U.S. at 88).

Any claim that the voting strength of a minority group has been “diluted” must be
measured against some reasonable benchmark of “undiluted” minority voting
strength as Justice Frankfurter once observed, “[t]alk of ‘debasement’ or
‘dilution’ is circular talk.  One cannot speak of ‘debasement’ or ‘dilution’ of the
value of a vote until there is first defined a standard of reference as to what a vote
should be worth.

Id. at 428.  Unless minority voters possess the potential to elect representatives in the absence of

the challenged structure or practice, they cannot claim to have been injured by that structure or

practice. Id. (emphasis added)(citing Gingles, 478 U.S. at 50, n.17).  Plaintiffs must allege that

their ability to elect candidates of their choice was within their grasp, but is denied by the current

voting practice. Id. at 430.

CONCLUSION
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Plaintiffs have failed to adequately plead claims that are cognizable under the law.

Plaintiffs’ claims should be dismissed under Rule 12(b)(1) and (6) and 12(c).

Dated:  October 30, 2014.
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      Sara Frankenstein
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