
IN THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF OKLAHOMA 

 
(1) CHOCTAW NATION OF   ) 
 OKLAHOMA,     ) 
       ) 
   Plaintiff,   )   
       )  Case No. 14-CV-182-KEW 
v.       )       
                      )    
(1) OCCIDENTAL FIRE AND   ) 
CASUALTY COMPANY OF   ) 
NORTH CAROLINA; and   ) 
       ) 
(2) GENERAL STAR INDEMNITY     ) 
COMPANY      ) 
       ) 
   Defendants.   ) 
 
 
DEFENDANT OCCIDENTAL FIRE AND CASUALTY COMPANY OF NORTH 

CAROLINA’S MOTION TO DISMISS PLAINTIFF’S SECOND CAUSE OF 
ACTION FOR BAD FAITH  

 
 Defendant Occidental Fire and Casualty Company of North Carolina 

(“Occidental”), by and through its counsel of record, and pursuant to Rule 12(b)(6) of the 

Federal Rules of Civil Procedure, moves this Court to dismiss Count Two of Plaintiff 

Choctaw Nation of Oklahoma’s Petition, which asserts a claim for breach of the duty of 

good faith and fair dealing.  [Doc. # 3-1].  The gist of the Choctaw Nation’s claim is that 

a dispute exists over whether Occidental can disagree with the Tribe’s decision to waive 

its sovereign immunity defense, in a lawsuit in which Occidental may be required to 

provide insurance coverage.  At the very least, a legitimate dispute exists over the right to 

assert this defense as a matter of law.  Oklahoma’s law is clear that in such cases, where a 

legitimate dispute between insurer and insured exists, a bad faith claim cannot lie.  
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ARGUMENT AND AUTHORITIES 

 In order to survive a Rule 12(b)(6) motion to dismiss, a plaintiff must include 

enough factual allegations “to state a claim to relief that is plausible on its face.” Robbins 

v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008), (quoting Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 570, (2007)).  Aside from general, conclusory allegations 

insufficient to withstand a motion to dismiss, as discussed below, the Choctaw Nation has 

made only one specific allegation against Occidental: that Occidental committed bad 

faith by not agreeing to a waiver of the Tribe’s sovereign immunity in exchange for the 

underlying lawsuit’s plaintiffs agreeing not to seek damages from the Tribe in excess of 

insurance policy limits.  [Doc. # 3-1 at ¶¶ 16 and 24].  This is what the Choctaw Nation 

correctly describes as the “actual controversy” between the parties.  [Id. at ¶ 20]. 

 The law in Oklahoma regarding bad faith may be evolving, but it has always been 

the rule that “there is no bad faith when the insurer’s denial of a claim is based on a 

legitimate dispute between the insurer and the insured.”  Claborn v. Washington Nat’l 

Ins. Co., 910 P.2d 1046, 1051 (Okla. 1996). Just two months ago, Oklahoma’s federal 

courts noted that, under Oklahoma law, “a bad faith cause of action will not lie where 

there is a legitimate dispute.” Cactus Drilling Co., LLC v. Nat’l Union Fire Ins. Co. of 

Pittsburgh, PA, 2014 WL 1328358 at 3 (W.D. Okla. 2014), citing Newport v. USAA, 11 

P.3d 190, 195 (Okla. 2000).  These decisions are in line with the 10th Circuit’s opinion in 

Haltom v. Great Northwest Insurance Co., 460 Fed. Appx. 751, 757 (10th Cir. 2012): “it 

is clear under Oklahoma law that an insurer also does not breach its duty of good faith 
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and fair dealing by refusing to pay a claim or by litigating with its insured where a 

legitimate and reasonable dispute exists as to coverage or the amount of the claim.”  

 Ball v. Wilshire Insurance Co., 221 P.3d 717 (Okla. 2009) relied on the seminal 

case of Christian v. American Home Assurance Co., 577 P.2d 899 (Okla. 1977) for this  

rule that a bad faith cause of action will not lie where there is a legitimate dispute.  Ball at 

n. 43.  In such cases, the insurer is entitled to judgment as a matter of law, because “[a] 

Christian cause of action will not lie where there is a legitimate dispute.”  Manis v. 

Hartford Fire Ins. Co., 681 P.2d 760, 762 (Okla. 1984) (emphasis added). 

 The Choctaw Nation has not stated a claim that is plausible on its face because its 

state court Petition, by which this action was commenced, flatly states, “There exists an 

actual controversy between the parties concerning whether Occidental or General Star 

may, without the Nation’s express consent, assert sovereign immunity as a defense in any 

action filed, and/or otherwise prevent the Nation from giving a limited waiver of its 

sovereign immunity up to the amount of available insurance coverage.”  [Doc. # 3-1 at    

¶ 20].  The parties may disagree about whether the insured alone can waive the defense 

when the insurer seeks to assert it, but that goes to the merits of the dispute.  It cannot be 

denied that a legitimate dispute exists over this issue, and that is all that is legally 

required for the insurer to be entitled to judgment on a bad faith claim. 

 As an example, consider whether a bad faith claim could possibly exist as a matter 

of law where an insured is sued more than two years after a motor vehicle accident for 

which the insured was alleged to be at fault.  If the insured wants to waive his absolute 

defense that the claim is barred by the statute of limitations, in exchange for the plaintiff 
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agreeing not to seek damages above the insured’s auto liability policy limit, no one would 

seriously contend that the liability insurer would be committing bad faith if it refused to 

agree.  In fact, for the insured to enter into such a waiver would clearly risk his coverage 

under the terms of the policy, which affords the liability insurer both the duty and the 

right to defend the case, and obligates it only to pay those damages which the insured is 

legally obligated to pay.  For the insured to create a legal obligation which does not 

otherwise exist through such an agreement would breach the terms of the policy contract. 

Likewise, in the instant case, even if this court determines that the insurer cannot 

require the Choctaw Nation to assert the defense of sovereign immunity, clearly whether 

the insurer has that right under the terms of the insurance contract vesting it with control 

of the Choctaw Nation’s defense presents a legitimate dispute.  Indeed, it is to resolve 

that very dispute that the Choctaw Nation seeks a declaratory judgment in this lawsuit.  

For this reason, the dispute presented is a legitimate one, and cannot form the basis for a 

claim of bad faith.  Thus, the Choctaw Nation’s bad faith claim is a proper one for 

dismissal as a matter of law.   

 Aside from this specific basis for its bad faith claim, the allegations of bad faith in 

the Choctaw Nation’s state court Petition are precisely the kind of non-specific, 

conclusory allegations that are insufficient to avoid a motion to dismiss.  Fed.R.Civ.P. 

8(a)(2) requires a complaint to contain a “short and plain statement of the claim[s] 

showing that the pleader is entitled to relief.”  The Supreme Court in Bell Atlantic 

Corporation v. Twombly, 550 U.S. 544 (2007), and then in Ashcroft v. Iqbal, 556 U.S. 

662 (2009), explained that in order to survive a motion to dismiss, a complaint must 
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contain sufficient factual matter, accepted as true, to “state a claim to relief that is 

plausible on its face."  Iqbal, 556 U.S. at 678 (internal citations omitted).  Both Iqbal and 

Twombly recognize that "[a] claim has facial plausibility when the plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged."  Id.  

 The Tenth Circuit has clarified that “plausible,” as used in Twombly, does not 

mean “likely to be true.”  Robbins v. Okla., 519 F.3d 1242, 1247 (10th Cir. 2008).  

Instead, it refers “to the scope of the allegations in a complaint: if they are so general that 

they encompass a wide swath of conduct . . . then the plaintiffs have not nudged their 

claims across the line from conceivable to plausible.”  Id. (internal quotation marks 

omitted).  “A pleading that offers ‘labels and conclusions’ or ‘a formulaic recitation of 

the elements of a cause of action will not do.’”  Iqbal at 678 (quoting Twombly at 555).  

“Nor does a complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual 

enhancement.’”  Id. (quoting Twombly at 557). 

 There is absolutely no factual content in the Choctaw Nation’s Count 2 beyond 

what is stated regarding the dispute over the use of sovereign immunity as a defense.  

Otherwise, the allegations in Paragraph 24 [Doc. # 3-1] only allege the generic 

description of a bad faith claim: denying benefits, failing to properly investigate, placing 

the insurer’s financial interests above the insured’s, failing to provide information, 

causing the insured to file a lawsuit, not providing coverage, and engaging in improper 

claim practices.  [Id. at ¶¶ A-C, D-F, & H-I].  The only factual content in the entire 

Petition relates to the dispute over use of the sovereign immunity defense.  Otherwise, all 
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the Choctaw Nation has offered is exactly what Iqbal meant by a formulaic recitation of 

the elements of a cause of action, the “naked assertions” that Twombly makes clear are 

insufficient. 

 Recently, the 10th Circuit affirmed a Rule 12(b)(6) dismissal under the principles 

expressed by Iqbal and Twombly.  In Khalik v. United Air Lines, 671 F.3d 1188 (10th Cir. 

2012), the plaintiff filed an employment discrimination lawsuit.  The 10th Circuit struck 

some of the plaintiff’s allegations on the grounds that they were “not entitled to the 

assumption of truth because they are entirely conclusory.”   Id. at 1193.  These included 

allegations that the plaintiff was targeted because of her race, religion, national origin and 

ethnic heritage; that she was subjected to a false investigation and false criticism; and that 

her employer’s stated reasons for her termination and other adverse employment actions 

were exaggerated and false. 

 This left the Court with basic facts about the plaintiff, and other facts that did not 

sufficiently allege discrimination or retaliation.  “But a plaintiff must include some 

further detail for a claim to be plausible.  Plaintiff's claims are based solely on the fact 

that she is Muslim and Arab–American, that she complained about discrimination, that 

she complained about the denial of FMLA leave, and that Defendant terminated her. 

Without more, her claims are not plausible under the Twombly/Iqbal standard.”  Id. at 

1194.   

 Similarly, the Choctaw Nation’s bad faith claim, aside from the allegation 

involving the use of tribal immunity as a defense, is based on the formulaic allegations 

made in bad faith claims.  This does not meet the Twombly/Iqbal standard.  Some further 
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detail is required.  As the 10th Circuit stated, while specific facts are not necessary, 

“some facts are.”  Id. at 4.  Because the Choctaw Nation’s bad faith theory is based solely 

on conclusory allegations, except for one allegation in which a legitimate dispute 

indisputably lies, it must be dismissed.     

CONCLUSION 

 For these reasons, Defendant Occidental Fire and Casualty Company of North 

Carolina respectfully moves that Plaintiff Choctaw Nation of Oklahoma’s bad faith claim 

as set forth within Count 2 of its state court Petition, removed to this Court, be dismissed. 

 

 

Respectfully submitted, 
 

 
s/ Phil R. Richards________________                          
Phil R. Richards, OBA #10457  
Jessica N, Battson, OBA #22843 
Randy Lewin, OBA #16518  
RICHARDS & CONNOR 
12th Floor, ParkCentre Building 
525 South Main Street 
Tulsa, Oklahoma 74103 
Telephone: 918/585.2394 
Facsimile:   918/585.1449 
  
ATTORNEYS FOR DEFENDANT 
OCCIDENTAL FIRE AND 
CASUALTY COMPANY 

  OF NORTH CAROLINA  
 
 
 
 
 

7 
 

6:14-cv-00182-KEW   Document 15   Filed in ED/OK on 05/19/14   Page 7 of 8



CERTIFICATE OF SERVICE 
 

I hereby certify that on the 19th day of May, 2014, I electronically transmitted this 
instrument using the ECF System for filing.  Additionally, pursuant to 28 U.S.C. § 
1446(d), true and correct copies of the attached instrument were delivered to: 

 
Michael Burrage, OBA #1350 
Patricia A. Sawyer, OBA #30712 
WHITTEN BURRAGE 
1215 Classen Drive 
Oklahoma City, Oklahoma  73103 
 
and 
 
Bob Rabon, OBA #7373 
RABON, WOLF & RABON 
402 East Jackson Street 
Hugo, Oklahoma  74743 
 
ATTORNEYS FOR PLAINTIFF  
CHOCTAW NATION OF OKLAHOMA 
 
Kerry R. Lewis, OBA #16519 
Nathan E. Clark, OBA #17275 
RHODES, HIERONYMUS, JONES, TUCKER 
& GABLE, PLLC 
100 W. Fifth Street, Suite 400 (74103-4287) 
P.O. Box 21100 
Tulsa, Oklahoma 74121-1100  
 
ATTORNEYS FOR DEFENDANT 
GENERAL STAR 
INDEMNITY COMPANY 
 
 
 

 
 
 

s/ Phil R. Richards________________                          
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