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United States Department of the Interior 
OFFICE OF T H E SECRETARY 

Washington, DC 20240 

JAN 0 9 2015 

The Honorable Harold Frank 
Chairman, Forest County Potawatorni Community 
P.O. Box 340 
Crandon, Wisconsin 54520 

Dear Chairman Frank: 

On November 26, 2014, the Department of the Interior (Interior) received the November 2014 
Amendment to the Forest County Potawatomi Community of Wisconsin (Potawatomi) and the 
State of Wisconsin (State) Class Ill Gaming Compact (Compact). The 2014 Amendment was 
selected by an arbitration tribunal convened by the State and the Potawatomi pursuant to the 
Potawatomi's existing Compact, as amended, and submitted to the Department by the 
Potawatomi for approval under the Indian Gaming Regulatory Act (1GRA).1 

SUMMARY OF DECISION 

ln 1990, the Potawatomi became the first tribe in history to use the provision in lORA that 
allows a tribe to develop an off-reservation casino with the concurrence of the Governor of a 
state. The Potawatomi reached a gaming compact with the state that allowed them to develop 
what has been a very successful gaming operation, an operation that has provided tremendous 
financial support to the Potawatomi Tribe and each of its 1400 members. As explained in greater 
detail below, the Potawatomi gaming compact with Wisconsin was amended several times over 
the years, sometimes with Interior' s explicit approval and sometimes without. In two of these 
amendments, the Potawatomi sought to protect themselves from the risk that another tribe would 
fo llow the same path as the Potawatomi and develop an off-reservation casino within the same 
general area. The Potawatomi have, so far, been successful in preventing any other tribe from 
encroaching in this market. 

One of the compact amendments that the Potawatomi obtained required the Governor to arbitrate 
with the Potawatomi over these economic issues if he approved any new Indian gaming within 
50 miles of the Potawatorni casino. Last year, this office sent to the Governor a request for his 
concurrence that the Menominee Indian Tribe of Wisconsin (Menominee) be allowed to follow 
the Potawatorni path and develop a casino in Kenosha, Wisconsin, less than 50 miles from the 
Potawatomi casino. At the time, this office expressed the hope that the 8700 members of the 
Menominee Tribe, one of the poorest communities in Wisconsin, would be able to follow in the 

1 Under our regulations published in 2008 at 25 C.F.R. Part 293, all compacts and amendments, including technical 
amendments, must be submitted for review and approval by the Secretary under IGRA. See 25 C.F.R. § 293.4. 
IGRA provides no authority for a compact or amendment to bypass Secretarial review - regardless of how the 
agreement was developed - because a compact or amendment becomes effective only upon publication of our notice 
of approval in the Federal Register. 25 U.S.C. § 2710 (d)(3)(B). 
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very successful path of the Potawatomi. Our action prompted an arbitration between the 
Governor and the Potawatomi pursuant to the gaming compact amendment mentioned above. 
The 2014 Amendment, which we review, today reflects the outcome of that arbitration. 

The 201 4 Amendment seeks to protect Potawatomi revenues fully by anticipating that the 
Menominee will bear the burden of making the Potawatomi whole, if competition from the 
proposed Menominee casino causes any loss of revenues to the Potawatomi casino. Though 
their interests were involved, the Menominee were not at the table for this negotiation. 

As we noted at the time we asked for the Governor' s concurrence in the Menominee decision, 
"it is our general obligation as trustee to serve aJI tribes" and we find it agonizing to try to 
mediate "haves" and "have-nots" among tribes. Our decision for the Menominee Tribe created 
a modest, but not insignificant financial risk to the Potawatomi gaming operation. We found 
evidence that Potawatomi revenues might be modestly affected in the short term before likely 
rebounding over the mid- and long-term. This, of course, is the kind of risk that nearly every 
business faces in light of ordinary competition. 

2 

We do not blame Potawatomi for trying to preserve its financial advantage, but we are troubled 
that the 2014 Amendment seeks to guarantee its profits by shifting the costs of any impact to the 
Menominee. The Potawatomi were granted a tremendous benefit in 1990 when this Department 
and the Governor authorized the Potawatomi to open an off-reservation casino in Milwaukee, 
and they have now had the benefit of having the only lndian gaming operation in that area for 
25 years. But the Potawatomi were not promised an absolute monopoly in perpetuity. In the 
face of potential competition, the Potawatomi have attempted to shift to the Menominee the 
significant financial burden of preserving all of the Potawatomi monopoly profits. We note that 
the Potawatomi' s proposed compact amendment goes further than simply obtaining financial 
guarantees from the State. It seeks to impose a substantial financial burden on the Menominee 
community, which has among the highest unemployment rates, the highest poverty, and the 
lowest health indicators of any community in Wisconsin. 

For reasons expressed in greater detail below, we have concluded that IGRA does not allow one 
tribe to use the state compact process to impose upon another tribe the obligation to guarantee 
the tribe ' s gaming and other profits when the other tribe was not even at the negotiation table 
and has not consented to this arrangement. We did not reach this decision without a good deal 
of thought. In light of our obligations under lGRA, we cannot approve the 2014 Amendment 
in good conscience. Accordingly, the 2014 Amendment is disapproved. 

BACKGROUND 

On July 10, 1990, the Assistant Secretary - Indian Affairs issued a two-part determination under 
Section 20 ofiGRA finding that acquisition of land in the Menomonee VaJiey in Milwaukee, 
Wisconsin, in trust status on behalf of the Potawatomi would be in the best interest ofthe 
Potawatomi and not detrimental to the surrounding community? By letter dated July 20, 1990, 

2 See Forest County Potawatomi Community v. Doyle, 803 F.Supp. 1526, 1529 (W.O. Wis. 1992),/urther 
proceedings at Forest Counly Potawatomi Community v. Norquist, 828 F.Supp. 140 I (W.O. Wis. 1993), aff'd 45 
F.3d I 079 (71h Cir. 1995). Since the Mjlwaukee location was acquired in trust after October 17, 1988, gaming on the 
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then Wisconsin Governor Tommy Thompson informed the Assistant Secretary that he concurred 
with the Secretary's determination to approve the Potawatomi's trust status application for the 
Menomonee Valley land.3 The Governor acknowledged the Potawatomi 's plans for a "high 
stakes bingo and casino operation" on the Menomonee Valley site.4 

The Potawatomi's original Compact was approved on August 4, 1992,5 which, in part, 
authorized limited Class Ill gaming "on the land known as the "Menomonee Valley land," in 
Milwaukee (hereinafter "Milwaukee casino'').6 The Compact was subsequently amended in 
January of 1999/ April of2003 (2003 Amendment),8 of2003 (2003 Technical 
Amendment),9 and October of2005 (2005 Amendment). 0 

During Interior's review of the 2003 Amendment, as submitted, the Secretary advised the 
Potawatomi that she was prepared to disapprove the agreement unless the Potawatorni and State 
removed a "poison pill," anti-competitive provision. 11 The Potawatomi and the State addressed 
the Secretary's objections by submitting an Addendum to the 2003 Amendment that deleted the 
anti-competitive provision. [n a Jetter notifying the Potawatomi and the State that the 
Department had allowed the 2003 Amendment to go into effect by operation of law, the 
Department noted that the stricken provision was "anathema to the basic notions of fairness in 
competition and inconsistent with the goals of IGRA." 12 

Under the 2005 Amendment, with one exception, the Governor was prohibited from concurring 
in any future positive two-part Secretarial Determination under IGRA allowing gaming on lands 
acquired after October 17, 1988, for a gaming facility within 30 miles of the Milwaukee casino 
without the Potawatomi's consent. 13 The exception covered lands for which the Menominee had 
an application pending before the Bureau of Indian Affairs (BIA) for acquisition in trust for 
gaming purposes. 14 Additionally, the 2005 Amendment established a dispute resolution process 
that included binding arbitration, in the event a W,sitive two-part determination was issued for 
lands within 50 miles of the Milwaukee casino. 5 The Secretary declined to issue an approval of 

land would have been prohibited without a favorable two-part determination under Section 20 of IGRA, 25 U.S.C. 
§ 27 19(b)(l)(A). 
3 !d. 
4 /d 
5 57 Fed. Reg. 35742 (August 10, 1992). 
6 Forest County Potawalomi Community v. Doyle, 803 F.Supp. at 153 1. See also. Compact Section lii.G.2. and 
Section XV.H. 
7 64 Fed. Reg. 4890 (February I, 1999). 
8 68 Fed. Reg. 24754 (May 8, 2003). 
9 68 Fed. Reg 52953 (September 8, 2003). 
10 7 1 Fed. Reg. 5068 (Jan. 3 1, 2006). 
11 See 2003 Amendment, Paragraph 15, adding Section XXXI.B.3, whjch sought to relieve the Potawatomi of its 
revenue sharing payments to the State, and required refund of the Potawatomi 's lump-sum payments due in 2004 
and 2005 of over $70 million, "[i]fthe State enters into or authorizes an agreement permitting Class ill gaming 
under the Act within 50 miles of the Potawatomi Bingo and Casino on the Menomonee Valley Land." 
12 See Letter to Harold "Gus" Frank, Chairman, Forest County Potawatomi Community, from Aurene Martin, 
Acting Assistant Secretary - Indian Affairs (April 25, 2003). 
13 2005 Amendment, Section XXXJ.I. 
14 !d. 
15 2005 Amendment, Section XXI I.A. II. 
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the 2005 Amendment, thus allowing it go into effect by operation of law, but only to the extent 
that it was consistent with IGRA. 16 

4 

On August 23, 201 3, interior approved Menominee's two-part determination for gaming on 
lands located in Kenosha, Wisconsin, approximately 33 miles from the Milwaukee casino. 17 As 
required by IGRA, Interior requested the concurrence of the Governor of Wisconsin with its 
determination. The deadline for the Governor to concur is February 19, 20 15. If the Governor 
concurs with the two-part determination, the Department will analyze the proposed trust 
acquisition for the land on which the casino wi ll be located under the Indian Reorganization Act 
and its implementing regulations at 25 C. F. R. Part 151. Although the Governor has not yet 
concurred, the Department's two-part determination triggered the negotiation and dispute 
resolution process under the 2005 Amendment. 

The 2014 Amendment before us now is the result of binding arbitration. The agreement provides 
that "(t]he Governor may only concur in a Secretary's Determination for [Menominee] after 
publication in the Federal Register ... of the notice of the [approval or deemed approval] of this 
Amendment."18 It then requires the State, or in the alternative, Menominee to make an annual 
"Mitigation Payment" to the Potawatomi to compensate the Potawatomi for revenue losses 
caused by the Menominee Kenosha Casino: 

"The State and the [Potawatomi] Tribe anticipate that the State will enter into agreements 
under which the [Menominee] will agree to pay the Mitigation Payment required in this 
Section. Timely payment of a Mitigation Payment in full to the [Potawatomi] Tribe by 
the Applicant [Menominee] satisfies the State's obligation to make that Mitigation 
Payment." 

2014 Amendment, Section XX:XVII.E.l. 

The 2014 Amendment also requires the State or Menominee to compensate the Potawatomi for 
revenue losses to "Class II food and beverage, hotel, and entertainment activity earned 
at the Milwaukee Facility." 9 The 2014 Amendment includes a "State Alternative Mitigation 
Payment Mechanism," which provides that the Potawatomi and the Menominee may enter into 
an agreement obligating "[Menominee] to make some or all of the Mitigation Payments."20 

Upon the written request of the State, the [Potawatomi] shall negotiate in good faith 
to reach an agreement on reasonable terms proposed by the State which would obligate 
the Applicant or other third party to make some or all of the Mitigation Payments 

16 Fn. I 0, supra. 
17 Menominee Indian Tribe of Wisconsin - Two-Part Detennination at 50 (August 23, 20 13). 
18 Section XXXVI I.A. The last sentence of this section also states that, "[t}he gaming establishment proposed in 
Kenosha, Wisconsin by the Menomjnee Indian Tribe of Wisconsin ("Menominee") is an Applicant Facility." This, 
other passages in the 2014 Amendment and the Potawatomi's submissions regarding the 2014 Amendment, together 
make it clear that the intention of the 2014 Amendment is for the Menominee to be responsible for making the 
Mitigation Payments. 
19 Section XXXVII.E.l , in conjunction with and XXXVII.D.2, which defines "Milwaukee Net Revenues" as "(a) 
revenue from class Ill gaming, class II gaming, food and beverage, hotel and entertainment activity earned at the 
Milwaukee Facility . . . and not including revenue from ancillary activity such as retail activity[.)" (Emphasis added) 
20 Section XXXVll.F. 
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("Alternative Mechanisms"). These proposaJs for Alternative Mechanisms could include 
such mechanisms as payments made out of the Lock Box established in the Menominee 
Compact Section XXXIII(C)(9) and (11) for Menominee Compact payments; 
establishing an Advance Account for the deposit of casino revenue from the Applicant 
Facility; requiring the Applicant to provide an Evergreen Letter of Credit that would 
guarantee some or all of the Mitigation Payments; or assigning the Applicant's State 
Compact Payments to the [Potawatomi]. 

The obligation to make mitigation payments begins upon the commencement of any gaming 
activity and continues for the duration of the Compact.21 

ANALYSIS 

Under IGRA, the Secretary of the Department ofthe Interior (Secretary) may approve or 
disapprove a compact within 45 days of its submission.22 The Secretary may disapprove a 
compact only if the agreement violates IGRA, any other provision ofFederallaw that does not 
relate to jurisdiction over gaming on Indian lands, or the trust obligation of the United States to 
Indians.23 

We have never been presented with a compact or amendment that goes so far as to to 
guarantee the continued profitability of one tribe's casino at the expense of another tribe. 4 

IGRA limits the subjects that are permissible in a Class ill tribaJ state gaming compact.25 In 
drafting IGRA, Congress included the tribal-state compact provisions to take into account states' 

21 Section XXXVll.E.3. 
22 25 u.s.c. § 2710 (d)(8). 
23 25 U.S.C. § 27 10 (d)(8)(B). 
24 Referring to the Department's "August 23, 2013 [two-part] Determination," for the Menominee, and in particular 
its finding involving projected impact of Menominee' s Kenosha casino on the Potawatomi's "governmental 
revenues," the Potawatomi states that the "Annual Revenue Loss," defined by Section XXXVII.D.l., and thus the 
potential Mitigation Payment, will be less than the Tribe's revenue sharing payment to the State. " Under those 
circumstances, the State or the Menominee Tribe would only have an obligation to pay for a few years." Letter to 
Honorable Kevin Washburn, Assistant Secretary - Indian Affairs, from Jeffrey A. Crawford, Attorney General -
Forest County Potawatomi Community (December 30, 2014), at 16. We are disheartened that while the Potawatomi 
relies on this ftoding to persuade us to approve the 2014 Amendment, the Potawatomi could not resolve its 
differences with Menominee to the mutual benefit of both tribes. In light of the Potawatomi's statement, it also 
seems incongruous that the Mitigation Payments in an indeterminate amount contemplated by the 2014 Amendment 
would continue for the life of the Potawatomi's Compact, or between 15 and 40 years. See Fn._33 _J infra. 
25 Any Tribal-State compact negotiated under subparagraph (A) may include provisions relating to-

(i) the application of the criminal and civil laws and regulations of the Indian tribe or the State that are 
directly related to, and necessary for the licensing and regulation of such activity; 

(ii) the allocation of criminal and civil jurisdiction between the State and the lndian tribe necessary for the 
enforcement of such laws and regulations; 

(iii) the assessment by the State of such activities in such amounts as are necessary to de tray the costs of 
regulating such activity: 

(iv) taxation by the Indian tribe of such activity in amounts comparable to amounts assessed by the State 
for comparable activities: 

(v) remedies for breach of contract: 
(vi) standards for the operation of such activity and maintenance of the gaming facility, including 

licensing: and 
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interests in the regulation and conduct of Class III gaming activities by balancing tribal, state, 
and Federal interests in regulating gaming on Indian lands. If a compact provision does not 
explicitly fall within the scope of permissible subjects of negotiation under IGRA, we look to 
whether it involves a subject that is "directly related to the operation of gaming activities."26 

When we apply this provision ofiGRA we do not simply ask, "but for the existence of the 
Tribe's Class III operation, would the particular subject regulated under a compact 
provision exist?" 7 If this question were used to provide the standard for determining whether a 
particular object of regulation was "directly related to the operation of gaming activities," it 
would permit states to use tribal-state compacts as a means to regulate a number of tribal 
activities far beyond that which Congress intended when it originally enacted 1GRA.28 Instead, 
we closely scrutinize whether the regulated activity has a direct connection to the Tribe's 
conduct of Class III gaming activities.29 

6 

Indeed, the primary reason for IGRA's requirement of a state-tribal compact is to ensure that 
state governments have an opfoortunity to engage with tribes as to legitimate regulatory concerns 
about the conduct of gaming. 0 The 2014 Amendment does not address the regulation or the 
actual operation of the Potawatomi's Class Ill gaming activity at its Milwaukee casino. Rather, 
its intent is to "protectO the Potawatomi Hotel & Casino's revenue stream," 31 from any losses 
due to competition from the proposed Menominee casino at Kenosha. The IGRA identifies in 
great detail what is allowable for negotiation in a tribal-state Class III compact, but it does not 
authorize states and tribes to negotiate to shift the burden of loss revenues from existing gaming 
operations to another tribe without the consent of the other tribe. Although the 20 14 Amendment 
purports to make the State ultimately responsible for collecting the Mitigation Payments, the 
plain language of the 2014 Amendment and the supporting documents from the Potawatomi and 
the State demonstrate that, in fact, Menominee would be responsible for making all of the 
Mitigation Payments intended to protect the Potawatomi 's revenue.32 Had the State alone, 

(vii) any other subjects that are directly re lated to the operation of gaming activities. 
25 U.S.C. § 27 10 (d)(3)(C)(i-vii). 

26 ld. at (vii). 
27 See Letter to PeterS. Yucupicio, Chairman, Pascua Yaqui Tribe, from Paula Hart, Director, Office oflndian 
Gaming (June 12, 20 12). 
28 Id 
29 See Testimony of Kevin K. Washburn, Assistant Secretary - Indian Affairs, before the Senate Committee on 
Indian Affairs, July 23, 2014 (emphasis added): 

" With regard to compacts, IGRA carefully describes the topics to address in a compact. Congress 
specifically named s ix subjects related to the operation and regulation of Class Ill gaming activity that may 
be addressed in a compact, and also included a limited catchall provision authorizing the inclusion of 
provisions for "any other subjects that are directly related to the operation of [Class Ill) gaming activities." 
The Department closely scrutinizes tribal-state gaming compacts and disapproves compacts that do not 
squarely fall within the topics delineated in IGRA. For example, Class II gaming is not an authorized 
subject of negotiation for Class Ill compacts. The regulation of Class n gaming is reserved for tribal and 
federal regulation." 

3° COHEN'S HANDBOOK OF FEDERAL INDLAN LAW, § 12.05, at 889-93 (Nell Jessup Newton ed. 20 12). 
31 Letter to Honorable Kevin Washburn, Assistant Secretary - Indian Affairs, from Jeffrey A. Crawford, Attorney 
General- Forest County Potawatomi Community (December 30, 20 14), at 12. 
32 The calculation of the Mitigation Payment is based in part on revenues from Class II gaming, food and beverage, 
hotel and entertainment activity, none ofwhicb are directly related to the Potawatomi 's Class Ill gaming activity. 
20 14 Amendment Section XXXVII.D.2. As tribal gaming has matured. many tribes - including the Potawatomi -
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without reference to Menominee as the "Applicant", agreed to a reduction in revenue sharing, for 
example, rather than the Mitigation Payment as calculated by the 2014 Amendment, our decision 
might be different. 

As noted above, the "State Alternative Mitigation Payment Mechanism" provisions of the 2014 
Amendment contemplate that the Potawatomi would negotiate agreements with Menominee 
under which Menominee would agree to make the Mitigation Payment to the Potawatomi. Under 
either scenario it is clear that that the 2014 Amendment intend to make Menominee responsible 
for any Mitigation Payments due, which would continue for the life of the Potawatomi ' s 
Compact.33 

The Mitigation Payments envisioned by the 2014 Amendment go well beyond a potential 
reduction in the Potawatomi's revenue sharing payments that we have permitted in other 
instances. For example, compact amendments between other tribes and the State of Wisconsin 
do not specifically call for anything approaching the Mitigation Payments that guarantee the 
Tribe's profits by another tribe. Nor do these other compact amendments include Class II 
gaming and other revenues. Instead, the amendments call for negotiations over potential 
reductions in revenue sharing to the state or indemnification by theState for either Class III 
gaming revenues or an undefined "loss of revenue." Any amendment resulting from such 
negotiations must nonetheless be submitted for review to determine whether it complies with 
IGRA. 34 

Outside of Wisconsin, we have examined the 1993 Michigan Compacts along with provisions 
in compacts for the Little Traverse Band ofOdawa Indians, Seneca Nation oflndians from 
New York, and the North Fork Rancheria of Mono Indians compact from California. The 1993 

have developed businesses or amenities that are ancillary to their gaming activities, such as hotels, conference 
centers, restaurants, spas, go If courses, recreational vehicle parks, water parks, and marinas. These businesses are 
often located near or adjacent to tribal gaming facilities. Tt does not necessarily follow, however, that such ancillary 
businesses are "directly related to the operation of gaming activities," and therefore subject to regulation or inclusion 
under a tribal-state compact. ln fact, it appears that the Potawatomi's new, $97 million, 360 room hotel, restaurant 
and conference complex are located beyond the exterior boundaries of the Potawatomi's trust lands at the 
Milwaukee casino. http://www .j sonJ in e. com/business/potawatom i -hotel--casino-a-sure-bet -to-shake-up-lodging-
market-b99322719z l -26985277l.html (site last accessed January 7, 20 14.) 
33 The Potawatomi' s Compact has a remaining duration of at least 15 years and as much as 40 years, including its 
maximum allowable extension of25 years. See Compact, Section XXV. Moreover, the calculation of the 
Mitigation Payment includes revenues from Class II gaming, and food, beverage, hote,l and entertainment 
operations, none of which are directly related to the operation of the Potawatomi's Class m gaming activity. 
34 During our review of the 2014 Amendment, the Potawatomi noted its reliance on the 2005 Amendment to support 
its position that the 2014 Amendment cannot be disapproved. The 20 14 Amendment, however, is the only 
document that is before us today for review under lGRA. The Potawatomi and the State were unable to reach a 
negotiated agreement, so the 20 14 Amendment is the product of a last, best offer binding arbitration process. The 
arbitration panel was limited to choosing the offer that complied not with IGRA but with one subsection of the 2005 
Amendment. Compare 2005 Amendment, Section XXll.ll to 2005 Amendment, Section XXII. I 0. Unlike the 
arbitration panel, our duty is to determine whether the 2014 Amendment complies with IGRA and approval of a 
compact - either by afftrmative action or inaction - cannot bind the Secretary to approve a subsequent amendment 
to that compact where, as here, the terms of the amendment are unlawful. For the lawfulness of this arrangement, 
the Potawatomi also cited Federal court decisions but those djd not reach the merits of the claims because the cases 
were dismissed on procedural grounds Lac du Flambeau Band of Lake Superior Chippewa Indians v Norton, 327 F. 
Supp.2d 995 (W.D. Wis. 2004), aff'd, 422 F. 3d 490 (7th Cir. 2005). 
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Michigan Compacts are distinguishable because they were based upon a model agreement and 
all of the signatories consented to its provisions. The Little Traverse Band of Odawa Indians 
Compact relieves the tribe of its revenue sharing payments while Seneca's compact does not 
make another tribe the guarantor of Seneca's profits. Finally, North Fork provides for diversion 
of2 percent ofNorth Fork's revenue sharing payment to another tribe, not a profit guaranty and, 
unlike here, North Fork specifically agreed to the payments. 

In sum, these examples are readily distinguishable from the amendment before us today. Most 
importantly, none of these other compact provisions involved specific guarantees of profitability 
or revenues for one tribe without the prior consent of another tribe or tribes. 35 In addition, none 
of the examples involve a revenue guarantee for a tribe that is operating gaming on so-called 
"off-reservation" lands acquired by the Secretary in trust under a two-part determination. 
Finally, none of the compact provisions defme revenue to include Class II gaming, food and 
beverage, hotel, and entertainment activities, which fall outside the permissible subjects of 
negotiation under IGRA. 

Nothing in IGRA or its legislative history suggests that Congress intended compacts to be used 
for the purpose of insuring the profitability of a tribe's casino at the expense of another tribe's 
rights under IGRA or fairness in inter-tribal gaming competition, at least without the consent of 
the other tribe.36 In addition, contrary to the Potawatorni's arguments that our disapproval of the 
2014 Amendment would benefit Menominee at the expense of the Potawatomi, our disapproval 
of this compact ensures a continued level playing field among all tribal gaming market 
entrants.37 We therefore conclude that the 2014 Amendment violates IGRA because it includes 
provisions involving subjects that exceed the permissible scope of a Class III gaming compact. 

Given that the 2014 Amendment specifically addresses the Menominee, the parties made it 
impossible for us to avoid that Tribe's interests. The 2014 Amendment, if approved, would 
place Menominee in a difficult position. The 2014 Amendment contemplates that the State is 
ultimately is obligated to make mitigation payments to the Potawatomi to reimburse it for any 
lost revenue experienced by its Milwaukee Casino, but may pass its payment obligation to the 
Menominee. If Menominee did not consent to make the Mitigation Payments, for example, the 
Governor may decline to concur in the Secretary's two part-determination for Kenosha. In light 
of the requirements of iGRA, if this obligation was transferred to Menominee in an amended 
Menominee gaming compact, we would be bard pressed to approve it. We again underscore that 
the Menominee are not a party to the 201 4 Amendment. 

35 The Potawatomi argues that it relied on our deemed approval of the 2005 Amendment. However, the terms of the 
2005 Amendment are distinguishable--- the 2005 Amendment provided for a dispute resolution process in the event 
of a positive two-part determination and did not contemplate a financial burden being imposed on Menominee. In 
any event, as noted previously, our obligation under IGRA is to review the Amendment before us today. 
36 " ft is the Committee's intent that the compact requirement for Class lll not be used as a justification by a State for 
excluding Indian tribes from such gaming or for the protection of other State-licensed gaming enterprises from free 
market competition with Indian tribes." S. REP. 100-446, at I3. Here, the Potawatorni are seeking to use tbe 
compact process for the purpose of excluding or otherwise impairing competition from another tribe under IGRA, 
with the effect of imposing a fmancial burden on the operation of another casino and Menominee's entry into the 
tribal gaming market. 
37 Moreover, we carefully considered the Potawatorni ' s rights under lGRA in our two-part determination for 
Menominee. 
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Beyond the basic contract law problem resulting from the Menominee not being a party to the 
2014 Amendment, this provision violates IGRA because it contemplates payments to the State 
from Menominee for purposes other than defraying the State's cost of regulating Class III 
gaming activities. 

Under the 2014 Amendment's method for calculating the Mitigation Payments, it is unlikely the 
payments would comply with our long-standing revenue sharing test. Under that test, we first 
look to whether the state has offered meaningful concessions to the tribe. We view this concept 
as one where the state concedes something it was not otherwise required to negotiate, such as 
granting exclusive rights to operate Class III gaming or other benefits sharing a gaming-related 
nexus. We then examine whether the value of the concessions provide substantial economic 
benefits to the tribe in a manner justifying the revenue sharing required. 

9 

Here, in the absence of a companion agreement between the State and Menominee and in light 
of the 2014' s Amendment method for calculating the Mitigation Payments, we are unable to 
determine whether the State would be making any concession to the Menominee. At this point, 
the State would be acting essentially as a collection agent for the Mitigation Payments from the 
Menominee to the Potawatorni in order to insure that the State is not liable for the payments. 
Even if we could find a concession by the State in favor of the Menominee, without a companion 
agreement we are unable to determine whether making the Mitigation Payments results in 
substantial economic benefits to the Menominee since its only purpose is to guarantee the 
profitability of the Potawatomi's Milwaukee casino. 

CONCLUSION 

As discussed above, I find that the 2014 Amendment is in violation ofiGRA and disapprove the 
Compact. I regret that this decision is necessary. A similar letter has been sent to the Honorable 
Scott Walker, Governor of the State ofWisconsin. 

1--... 
burn 
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