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After The Gavel Comes Down

A WASHINGTON ADULTEROUS natural father. Repeat those words often enough and the
castigation leaps from the pages of the U.S. Supreme Court opinion, scorching a scarlet A into
the soul of a man who simply wants a relationship with his daughter.

To Michael Hirschensohn, the target of the disapproving pen of Justice Antonin Scalia, those
words in a high-court defeat nearly two years ago fueled a disciplined anger. He formed an advocacy
organization for unwed fathers, successfully lobbied to change the California law that the U.S.
Supreme Court refused to strike down, and enrolled in law school at age 47.

Macho.Take a course at charm school.Walk more femininely, talk more femininely, dress more
femininely, wear makeup. Devastating criticisms to any professional woman, they were fighting
words to Ann B. Hopkins and grounds for a sex-discrimination suit when used to explain why her
partnership candidacy was put on hold by the accounting-firm giant Price Waterhouse.

Ms. Hopkins, like Mr. Hirschensohn, recently experienced victory after a Supreme Court defeat.
The U.S. Circuit Court of Appeals for the District of Columbia Circuit ordered Price Waterhouse
to make her a partner, and the firm decided to comply, ending a nearly 7-year-old legal battle.

Both Mr. Hirschensohn and Ms. Hopkins had their day in the nation’s highest court during a
Supreme Court term packed with more contentious, high-profile cases than the country had
witnessed in more than a decade. Flag burning, abortion, job discrimination, punitive damages,
capital punishment for teenage and mentally retarded murderers -- the justices’ treatment of these
and other issues in the 1988-’89 term dominated news headlines and spurred dinner-table
debates.

But after the decisions were announced and the headlines had faded, litigation and life went on
in many of the term’s cases. The Supreme Court is not necessarily the end of the road for all who
seek justice. Here are the stories of some whose journeys continued.

Tribal Justice

When the clock struck 12:01 a.m., Jan. 1, 1991, it was the first time in five years that Joan
Holyfield had started a new year without a cloud over my head, she recalls. The legal and emotional
thicket surrounding her adoption of twin, Choctaw Indian children had disappeared.

Unable to have children of their own and turned away by adoption agencies because of Mr.
Holyfield’s health, Ms. Holyfield, an elementary schoolteacher for 27 years, and her now-deceased
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husband Orrey, a retired Methodist minister, had looked to Edward O. Miller of Miller & Smith
in Gulfport, Miss., for help with a private adoption.

In 1985, a call came from a mutual friend on the Mississippi Choctaw Reservation: a young,
unmarried woman was pregnant with twins and wanted to place them for adoption.

The mother left the reservation, traveled 150 miles to Harrison County where the Holyfields
lived, and gave birth to a boy and a girl on Dec. 29. On Jan. 28, 1986, a final adoption decree
awarded the twins to the Holyfields.

Two months later, the tribe filed a motion to set aside the decree. Tribal lawyers argued that
under the federal Indian Child Welfare Act, the Choctaw Tribe had the exclusive right to decide
adoption cases of children domiciled on the reservation.

The sterile legal issue that would dominate the ensuing court proceedings was the definition of
domicile. Were the twins, born off of the reservation, domiciled on it or in the state of Mississippi?

In the late 1970s, reacting to Native Americans’ alarm at the rate of adoptions by non-Indians,
Congress commissioned a study that found that from 1969 to 1974, 25 percent to 35 percent of all
Native American children were separated from their families and placed for adoption or in
foster care and institutions. In response, Congress enacted the ICW Act in 1978.

Although the act doesn’t define domicile, it contains standards for determining domicile,
standards that made the twins residents of the reservation because the domicile of illegitimate
children is that of the mother.

I thought we had given the Mississippi Supreme Court a no-brainer; they obviously proved me
wrong, recalls tribal attorney Edwin R. Smith. The state high court unanimously ruled that the twins
were state residents because of their presence in the state and their parents’ intent that they be
residents.

On April 3, 1989, the U.S. Supreme Court, in an opinion by Justice William J. Brennan Jr., held
6-3 that the state Supreme Court was wrong. Noting the considerable pain that separation after
three years could cause the children and the Holyfields, the justices, nevertheless, sent the case back
to the tribe.

I felt like my whole world had come to an end, Ms. Holyfield remembers. But, she adds, I knew
I had time in my favor. I had the children since they were 17 days old. But I also was at peace
with the Lord if I lost them. If we had had children the natural way, I would not have known how
long I would have them.

On remand, recalls Mr. Smith, the tribal court appointed a guardian ad litem for the children,
demanded proof of paternity from the father and conducted a thorough home investigation of Ms.
Holyfield.

On Feb. 9, 1990, Tribal Court Judge Roy Jim granted adoption of the children to Ms. Holyfield,
says Mr. Smith, after deciding it was in the children’s best interest that they remain with her.

The U.S. Supreme Court ruling, he says, verified the constitutionality of the federal law and
vindicated the position of tribal placement workers that its terms must be followed. It has established
a precedent that local counsel can’t ignore, says Mr. Smith.
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The tribe, he recalls, took a beating in the news media as the case moved through the courts. It
was the classic stereotypical situation: Indians stealing children from white couples. But, he says,
The children were taken illegally, and we wanted to reclaim them.

Ms. Holyfield can retire from teaching soon but, she says, she will continue working to pay for
the twins’ college education. The legal proceedings, she adds, took all of my money, all of my
savings.

Her husband died Sept. 15, 1988, while the case was pending in the U.S. Supreme Court. He
died before the case was decided, but I really believe he does know now about the
children.Mississippi Band of Choctaw Indians v. Holyfield, 109 S. Ct. (1989).

A Legal Stranger

The facts of this case are, we must hope, extraordinary, wrote Justice Antonin Scalia on June 15,
1989.

Carole D., an international model, was married to Gerald D., an oil company executive, in 1976.
Two years into the marriage, Carole began an affair with Michael H., which continued until
October 1980. That September, she became pregnant, and later blood tests would show a 98.7
percent probability that Michael was the father.

After Victoria was born in May 1981, in California, Carole and her daughter moved back and
forth over the next three years between Gerald, Michael and later Scott K. Living apart from the
two at one point in 1982, Michael filed a paternity and visitation petition after being rebuffed
in his attempt to visit Victoria.

Mother and daughter took up again with Michael from August 1983 until April 1984. When they
separated, Carole denied visitation between Michael and Victoria. In June, Carole reconciled
with Gerald in New York, where they have been living ever since, with Victoria and two other
children born to the marriage.

Attempts by Michael H. (as he was labeled in his Supreme Court case) to establish paternity and
visitation rights ran into a brick wall known as Sec. 621 of the California Evidence Code. The
law establishes an irrebut-table presumption that a child of a married woman who is cohabiting with
her husband -- who is neither sterile nor impotent -- is conclusively presumed to be the child of
the marriage. With certain exceptions, a biological father can be precluded from establishing
paternity.

The U.S. Supreme Court ultimately rejected Michael Hirschensohn’s attempt to overturn the law.
In a plurality opinion by Justice Scalia, the court rejected his claim that he had a constitutionally
protected liberty interest in his relationship with Victoria and that due process required he be given
an opportunity to demonstrate his paternity.

The high-court ruling, however, did not stop Mr. Hirschensohn. Justice Scalia’s opinion was
personal, he says, explaining that the justice called him the adulterous natural father six times as
if to justify his position.

The St. Thomas, Virgin Islands, entrepreneur set his immediate sights on the California law. He
founded Equality Nationwide for Unwed Fathers and, in just six months, ENUF and the California
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Joint Custody Association successfully lobbied to change the law to allow unwed fathers to
petition courts for hearings on visitation and joint or sole custody when the mother is married to
another man.

Mr. Hirschensohn also wants federal legislation to protect the rights of unwed fathers. To that
end, he has asked the Child Custody Committee of the American Bar Association’s Family Law
Section to get involved.

My hunch is it’s an issue they will take a pass on, says committee cochair Prof. Jeff Atkinson of
Loyola University School of Law. Family values are still a big-ticket item. It’s an odd set of
competing interests. If the goal is to protect the nuclear family, then the decision in Michael H.

makes sense. But, if you accept the fact that children today can form attachments with a parent
outside that unit, it doesn’t make sense.

In the meantime, Mr. Hirschensohn last summer became a first-year law student at the University
of West Los Angeles School of Law.

I will practice family law, if I’m lucky enough to graduate, he says, noting that, at age 47, he’s
not getting any younger.

There are a lot of fathers in my position, he adds. Right now, my organization is whatever I can
do with it. I hope after my first year in law school I can devote more time to it.

Victoria, he says, is now almost 10 years old. Last October, Mr. Hirschensohn filed a new
visitation suit in New York.

The only thing missing now is getting back with my daughter, he says.

Michael H. v. Gerald D., 109 S. Ct. 2333 (1989).

Flag Burner

Gregory Joey Johnson is an Army brat who grew up everywhere. The irony of his starring role
in the nation’s emotional debate over flag burning and the U.S. Constitution, he says, is that as a
kid he sold the military newspaper, Stars & Stripes, to GIs in mess halls around the world.

A member of the Revolutionary Communist Party, Mr. Johnson, 34, burned an American flag
during the 1984 Republican National Convention in Dallas and ignited a legal and political battle
whose embers still glow. The U.S. Supreme Court struck down the Texas law banning flag
burning and a year later struck down a similar federal law.

Now on a speaking tour to such places as the barrios of Los Angeles, he is telling those
victimized by the American system, he says, to prepare for the coming revolution. He is also
protesting the war in the Persian Gulf.

I feel vindicated by the whole flag debate, he says. Recent events have given people a sharp
lesson about why the government wants adherence to the flag. They want you to hate who you’re
told to hate. Had my case gone up to the Supreme Court now, I don’t know what would
happen.

David Cole of the Center for Constitutional Rights in New York, who, along with William
Kunstler, represented Mr. Johnson in the high court, says, I think the flag is such a potent symbol
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and, particularly at wartime, such a controversial symbol, that the issue will never completely go
away.

The fact that there was this process in the courts and Congress at a time when we weren’t at
war has solidified the First Amendment value. If this had happened when we were at war, I believe
the results would have been different.

Texas v. Johnson, 109 S. Ct. 2533 (1989).

Hear Me Roar

There is no gushing elation in the face of victory and congratulations. No bitter reflection on
wounds inflicted during the battle. But beneath Ann B. Hopkins’ cool, businesslike reaction to
an enormous personal and legal win, you can sense a deep reservoir of satisfaction and vindication.

Her court fight with Price Water-house may have seemed all-consuming given the lengthy and
publicized litigation, but she says, Between events, please understand, I’ve had a full-time job, three
children and a poodle to take care of. That’s much more consuming.

Ms. Hopkins was a senior manager in the accounting firm’s Washington, D.C., office in 1982
when she was the only woman among 88 candidates proposed for partnership. While she had an
outstanding record for generating new business and taking care of clients, evaluations prepared
by the partnership committee strongly criticized her interpersonal skills, particularly with staff.

In March 1983, her candidacy was placed on hold. When Ms. Hopkins asked her mentor why, he
advised her to walk more femininely, talk more femininely, dress more femininely, wear
make-up, have her hair styled and wear jewelry.

When she was not reproposed for partnership the following year, she resigned and filed a
sex-discrimination suit under Title VII of the 1964 Civil Rights Act. The lower courts found that
Price Waterhouse had allowed sexual stereotyping to play a role in its partner-selection process.

On May 1, 1989, the U.S. Supreme Court, 6-3, reversed the judgment of liability against the firm.
It held that the lower courts had erred in requiring the firm, in order to escape liability, to
prove by clear and convincing evidence that it would have made the same decision even if it
had not considered Ms. Hopkin’s gender. The evidentiary standard, the high court said, was too
high. The firm need only show by a preponderance of the evidence that other reasons justified its
decision, the justices ruled, and they sent the case back to the district court.

But Price Waterhouse lost again. Last December, in what is believed to be the first ruling of its
kind, the U.S. Circuit Court of Appeals for the District of Columbia Circuit affirmed an order by
U.S. District Judge Gerhard Gesell directing Price Waterhouse to make Ms. Hopkins a partner
retroactive to 1982 and to pay $371,000 in back pay.

On Feb. 1, Price Waterhouse decided not to appeal even though it continues to believe the
remedy -- ordering a professional firm to make an individual a partner -- is not authorized by
Title VII, says Theodore B. Olson of the District of Columbia office of Gibson, Dunn & Crutcher,
the firm’s counsel.

We argued Congress didn’t explicitly authorize the creation of a partnership as a remedy, and
it’s a remedy that shouldn’t be superimposed on the statute, he explains. It requires the court to
supervise highly personal, delicate relationships among people.
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Ms. Hopkins’ counsel, James H. Heller of Washington, D.C.’s Kator, Scott & Heller, predicts
future tests of the partnership remedy, noting pending cases in Philadelphia and Boston. Ms.
Hopkins, he adds, never wavered in seeking the partnership as a remedy. It was a terribly long war
for Ann. Luckily, we had a very, very strong client. The end result, I think, is a great story.

Throughout the litigation, Ms. Hopkins says, she was in touch with similarly situated women,
including attorney Betty Hishon, whose own high-court case, Hishon v. King & Spalding, 467
U.S. 69 (1984), established that sex discrimination in the denial of a partnership violated Title VII.

It helps to have a bunch of good friends and a family when you go through something like
this, says Ms. Hopkins. It also helps to talk to people who went before you.

As for returning to the firm, she says, There are no problems. I’m delighted. Price Waterhouse
and I are working out the terms.

Price Waterhouse v. Hopkins, 109 S. Ct. 1775 (1989).

Johnny One-Note

Second chances in death-penalty cases in the U.S. Supreme Court are as rare as public interviews
with the justices and are becoming even more rare. Johnny Paul Penry snatched a brief victory
from the jaws of defeat in a case that galvanized the national and international medical community
around the question of capital punishment and mental retardation.

Mr. Penry, convicted and sentenced to death for murder in the course of an aggravated rape,
presented the U.S. Supreme Court with two issues during the 1988-’89 term: Is the execution of
a mentally retarded person cruel and unusual punishment under the Constitution? If not, must
the jury be instructed in a way that ensures consideration of mental retardation as a factor mitigating
against imposition of the death penalty?

A narrowly divided high court on June 26, 1989, said no to the first question and yes to the
second. Since it wasn’t clear that the Texas jury in Mr. Penry’s case had considered his mental
retardation as a mitigating factor, the justices sent his case back for retrial.

He went back to square one, except you couldn’t find a juror in this part of the country or
anywhere in the country who didn’t know this was the Supreme Court case, explains John Wright
of Huntsville, Texas. Mr. Wright defended Mr. Penry in his first trial and handled the retrial
along with lawyers from New York’s Paul, Weiss, Rifkind, Wharton & Garrison.

Texas’ prison system is under population caps imposed by the federal courts because of
overcrowding. As a result, someone who gets a life sentence can be out in 10 years, says Mr.
Wright. So you see the attractiveness of the life sentence is greatly diminished. The only alternative
is the death penalty.

Mr. Penry, who has an IQ of about 55, was convicted again. During the punishment phase, Mr.
Wright says, we attempted to file a written and irrevocable waiver of parole with the court -- to make
a life sentence a life sentence. The court wouldn’t permit it to go before the jury. And ironically,
he adds, he questions whether the judge gave a proper Penry instruction.

Mr. Penry was sentenced to death; his lawyers are preparing his appeal.
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Was his client aware in 1989 of the importance of his high-court challenge? He knew the
difference between the situation where no one came to see him -- no family, no one -- as compared
with someone calling him out every Wednesday, media day at the prison, recalls Mr. Wright.

We’re not talking about a rhododendron, he adds. He is maybe a little more sophisticated now
than when I met him. You hang around with people on death row for 10 years and you learn
something. He’s just incredibly slow.

Michael Charleton, a criminal defense lawyer in Houston, is keeping informal track of the
effectiveness of the so-called Penry instruction in capital cases in Harris County, which has
about 40 percent of the state’s death-penalty cases.

Only one death sentence, he says, has been imposed in the seven or eight capital-murder cases
involving defendants indicted before the Penry decision and then tried with the Penry instruction.
It is a dramatic statistic, he says.

Unfortunately, he adds, not enough lawyers are preparing a Penry defense. It’s a combination of
factors, he explains. It’s not good lawyering and not enough money to do the testing necessary
to develop Penry evidence. They try a capital-murder case like any other case.

Penry v. Lynaugh, 109 S. Ct 2934 (1989).

Common Ground

They will never be allies in the bitter battle that has divided the nation. But in the aftermath of
the Supreme Court challenge that became the first real threat to the high court’s 1973 landmark
abortion decision, they have found some common ground on which to stand.

Andrew F. Puzder, a St. Louis attorney and anti-abortion activist, wrote the Missouri law that
ignited a legal, political and social war that ultimately arrived at the door of the U.S. Supreme Court.
B.J. Issacson-Jones headed the abortion clinic at the heart of the challenge to the Missouri law.

A record number of friend-of-the-court briefs were filed in the high-court case. About 300,000
people marched on Washington, D.C., in support of the abortion right. Each side vigorously
lobbied the media in a side battle for the hearts and minds of Americans.

In the end, the Missouri law was upheld, an encouragement to other states to enact new
restrictions on the abortion right. And the landmark Roe v. Wade remained intact, for now.

Ms. Issacson-Jones and Mr. Puzder recently formed an alliance to focus on other needs of women
and children, she says. We’ve identified areas that could keep us busy for the rest of our lives.
A task force will look for ways to help drug-addicted infants and to provide shelter for women who
have decided to keep their babies.

Her clinic, she says, has been affected by the high-court decision in two ways. Because of all
the media attention, we’re seeing more women from a wider area. And, we’re seeing more cocaine-,
crack-addicted women and babies.

At the time of the high-court case, she recalls, the clinic served more than 13,000 low-income
women from eight Midwestern states. Today, it cares for more than 16,000 annually from 10 states.
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The decision also changed her and her staff, says Ms. Issacson-Jones. It brought home the
realization that abortion is a political issue and not the public-health issue that we see it as, and
how it affects the 16,000 women we see annually.

For Frank Susman of St. Louis’ Susman, Schermer, Rimmel & Shifrin, who argued the clinic’s
case in the high court, the post-Webster period involved a gearing down.Here you have this big
thing that overwhelms everything else, and then it’s gone, he recalls. You get off the fast
track.

The case had a shorter life than the vast majority of cases that reach the Supreme Court, he
says. It was over in three years. But the time commitment during that period, he adds, was enormous.

There was much more time away from home, giving speeches which were absolutely necessary
to rally public support, he says. The time commitment to the media was much more than to the case
itself. I talked to every media person who called.

There were also increased threats to his security. That was felt much more by my family than I;
I carried a badge and a gun for 13 years. But it put everybody else on edge, he says.

Ultimately, the amazing thing about the high-court decision, he says, is it hasn’t changed the
clinic’s operation one iota.

Ms. Issacson-Jones and her staff still talk a lot about the case, she says. I don’t think my
personal or professional life will ever be the same. Webster took a lot of me and Reproductive
Health. I though afterWebster, I’d be able to give back to my family, friends and others, but I’m
busier than ever.

Webster v. Reproductive Health Services, 109 S. Ct. 3040 (1989).
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