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STATEMENT REGARDING ORAL ARGUMENT 
 

Appellant Harvey Leon Morton, chapter 11 trustee for Vallecito Gas, LLC, 

and trustee of the Vallecito Creditors’ Trust, respectfully requests the opportunity 

to present oral argument in this case.  There is at least one matter of first 

impression the Court will have to decide: whether the Trustee may invoke Navajo 

law to invalidate an illegally created overriding royalty interest.  This is an issue 

that does not appear to have been addressed directly by any court.  Furthermore, 

the facts and history of the case are complicated, and the record is voluminous.  

For these reasons, the Trustee believes that oral argument would aid in the Court’s 

decision making process. 
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JURISDICTIONAL STATEMENT 
 

 On September 23, 2011, the U.S. Bankruptcy Court for the Northern District 

of Texas entered a final judgment in favor of the defendants-appellees.  The 

Bankruptcy Court’s judgment disposed of all parties’ claims.  The plaintiff-

appellant timely filed a notice of appeal on October 7, 2011.  The United States 

District Court for the Northern District of Texas heard the appeal, exercising 

jurisdiction under 28 U.S.C. § 158(a)(1).  On August 7, 2013, the District Court 

entered a judgment affirming the bankruptcy court’s decision.  The plaintiff-

appellant filed a notice of appeal in the district court on August 27, 2013, thereby 

initiating the instant appeal.  This Court has jurisdiction under 28 U.S.C. § 

158(d)(1). 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 

1. Is the October 12, 2010, letter from the Navajo Nation Department of 

Justice (available at Dkt. No. 105 in the Bankruptcy Court, the “Letter”) 

admissible under F.R.E. 803(8) or (15) or F.R.E. 807?  

2. If it was error not to admit the Letter, does the error warrant a new 

trial? 

3. Was it error for the District Court not to address whether the Trustee 

may raise the ORRIs’ lack of Navajo Nation approval in light of the fact that it is 

undisputed that the ORRIs have never sought nor obtained Navajo Nation 

approval? 

4. Given the unique circumstances of this case, may the Trustee raise the 

ORRIs’ lack of Navajo Nation approval to quiet title to the Hogback Lease? 

5. Did the Burle Lis Pendens afford the ORRI Purchasers constructive 

knowledge of the commencement of the Vallecito bankruptcy case? 

6. Under the New Mexico lis pendens statutes,1 are the ORRI Purchasers 

bound by the settlement of the Burle Litigation, which was ultimately embodied in 

the Plan? 

  

1  N.M. Stat. Ann. §§ 38-1-14 and 3-1-15. 
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STATEMENT OF THE CASE 
 

This case arises from the chapter 11 bankruptcy of Vallecito Gas, LLC.  

Appellant Harvey L. Morton was Vallecito’s chapter 11 trustee and is now the 

trustee of the Vallecito Creditors’ Trust.  Under Vallecito’s confirmed chapter 11 

plan, the Trustee was supposed to sell the estate’s only asset, an oil and gas lease 

located within the Navajo Nation in San Juan County, New Mexico, to Vision 

Energy.  Before the transaction closed, however, the Trustee learned that Michael 

Briggs, the former principal of Vallecito, had been fraudulently selling numerous 

overriding royalty interests in the lease.   

These sales violated a state-court injunction, and many of them violated the 

automatic stay.  All of the assignments were recorded after a notice of lis pendens 

that related to litigation that was eventually settled by the Trustee.  Furthermore, 

there is no dispute that section 605(a)(6) of title 18 of the Navajo Nation Code 

provides that no overriding royalty interest may be created without the Navajo 

Nation’s consent, and none of the assignees has ever sought such consent.  

Accordingly, the Trustee initiated this case to quiet title to the lease.   

Upon learning of this dispute, the Navajo Nation Department of Justice, 

Office of the Attorney General, sent a letter to the Trustee stating that the Navajo 

Nation would never consent to the assignments.  The assignees were provided with 

notice of this letter.  Not surprisingly, they refuse to seek the Navajo Nation’s 
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consent, and they continued to hold the estate and its creditors hostage by clouding 

title to the lease.   

The assignees were able to hold the estate hostage because the Bankruptcy 

Court ruled that the Trustee does not have standing to raise the Navajo Nation’s 

lack of consent.  The Bankruptcy Court’s ruling is premised on the assignees’ 

argument that consent may still be obtained.  But everyone knows the Navajo 

Nation will never consent.  The problem is that the Navajo Nation is outside the 

reach of a subpoena.  Thus, the only evidence of this fact is the letter from the 

Navajo Nation Department of Justice, which the Bankruptcy Court ruled was 

inadmissible. 

Despite the fact that the Trustee eventually settled the dispute to which the 

lis pendens referred, the Bankruptcy Court concluded that the lis pendens did not 

provide the assignees with constructive knowledge of the Bankruptcy Case and 

that the assignees are not bound as subsequent purchasers to that settlement.  Even 

though the assignees utterly failed to conduct any due diligence, and despite the 

fact that the Navajo Nation will never consent to the assignments, these rulings 

provided those assignments with an air of legitimacy just pungent enough to 

significantly delay the consummation of Vallecito’s chapter 11 plan. 

There is no question that Michael Briggs defrauded the assignees when he 

sold them an interest in property he had no right to sell.  But their redress is with 
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Michael Briggs, not Vallecito.  The Court should not permit them to bilk the estate 

to the detriment of Vallecito’s legitimate creditors when Vallecito was not even a 

party to the fraudulent transactions.  In light of their inability to obtain the Navajo 

Nation’s consent and their inadequate due diligence, to do so would be manifestly 

unjust. 

At this point, the sale of the lease has closed, but the Trustee is holding 

approximately $1,000,000.00 in cash that is purportedly encumbered by liens the 

bankruptcy court erroneously imposed on the lease in favor of the assignees.  The 

Trustee therefore requests that the Court reverse the decisions of the District Court 

and the Bankruptcy Court in order to make that cash available to Vallecito’s 

legitimate creditors.   
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STATEMENT OF THE FACTS2 
 

1. On or about March 1, 2006, Vallecito Gas, LLC entered into a 

purchase and sale agreement with Tiffany Gas Co., LLC to purchase that certain 

Tribal Mining Lease, Navajo Lease Number I-89-IND-58 (the “Hogback Lease”). 

2. On or about May 9, 2006, Vallecito executed an assignment to Sandia 

Development (the "Sandia Assignment") of 50.1% of the shallow rights of the 

Hogback Lease.  This assignment was recorded in the county records in San Juan 

County, New Mexico, in May 2006.  No Navajo Nation approval or BIA approval 

of the Sandia Assignment was ever obtained.   

3. On or about May 9, 2006, Vallecito executed an assignment to John 

Burle ("Burle Assignment") of 5% of the shallow rights of the Hogback Lease.  

This assignment was recorded in the county records in San Juan County, New 

Mexico in May 2006.  No Navajo Nation or BIA approval of the Burle Assignment 

was ever obtained. 

4. The assignment from Tiffany Gas Co., to Vallecito was recorded on 

May 12, 2006 in San Juan County, New Mexico. 

5. The Hogback Lease is located on a portion of Navajo Nation land 

located in San Juan County, New Mexico. 

2  These stipulated facts are taken from the parties’ Joint Pre-Trial Order.  R. 9:2839-2849.   
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6. On September 6, 2006, litigation was filed in the United States 

District Court for the District of New Mexico captioned Philip John Burle, Mary 

Clare Moser, Sandia Development and Consulting Services, Inc., Tse Ndeeshglish 

Enterprises, Inc. v. Michael W. Briggs and Vallecito Gas, LLC, Case No. 6:06-cv-

00838 (the “Burle Litigation”). On September 13, 2006, the Plaintiffs in the Burle 

Litigation (the “Burle Plaintiffs”) filed a Notice of Lis Pendens in San Juan 

County, New Mexico (the “Burle Lis Pendens”) regarding the Burle Litigation 

related to the Hogback Lease.  

7. The Burle Plaintiffs served Vallecito Gas LLC and Michael Briggs 

with the summons and complaint in the Burle Litigation on September 8, 2006. 

8. On November 2, 2006 the Burle Plaintiffs entered into and signed a 

Settlement Agreement with Michael W. Briggs and Vallecito Gas, LLC regarding 

the Burle Litigation.  

9. On April 27, 2007, an assignment from Vallecito to Briggs-

Cockerham, LLC was recorded in San Juan County, New Mexico (the “BC 

Assignment”).  The BC Assignment states that it is “effective” as of 7:00 a.m. on 

May 21, 2006, and was executed on December 8, 2006.   

10. The BC Assignment, among other things, states that Vallecito, upon 

request, will deliver to BC “such additional documents as may be required by 

applicable governmental regulations, including, but not limited to, the rules and 
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regulations of the Bureau of Indian Affairs and/or Bureau of Land Management, 

United States Department of Interior, in order to fully effectuate or  properly 

evidence the conveyance made herein” and Vallecito will “cooperate with [BC] in 

obtaining the timely approval by such agency or agencies of any such documents.”   

11. On or about May 4, 2007, Briggs Cockerham, LLC (“BC”) executed 

an Assignment of 12.5% of the shallow rights of the Hogback Lease to Barrons 

Resources (“Barrons Assignment”).  This assignment was recorded in the county 

records in San Juan County, New Mexico in May 2007.  No Navajo Nation or BIA 

approval of the Barrons Assignment was ever obtained. 

12. On June 7, 2007 the Assignment, Conveyance and Bill of Sale by and 

between Briggs-Cockerham LLC and Tom D. and Kyle Kievit dated effective June 

1, 2007 was filed in the San Juan County Deed Records. 

13. On September 28, 2007, a judgment was entered in the Burle 

Litigation in favor of the defendants, declaring that the Settlement Agreement 

between the Burle Plaintiffs and Michael W. Briggs and Vallecito Gas, LLC was 

valid and enforceable, and dismissing the Plaintiff’s Complaint.  The judgment was 

not appealed. 

14. On October 5, 2007, the Burle Plaintiffs filed a Motion for 

Reconsideration of the judgment in the Burle Litigation, seeking to have the 

judgment set aside. 
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15. The ORRI Purchasers did not have actual notice of the Burle 

Litigation.   

16. On October 29, 2007, the Navajo Nation approved the transfer of the 

Hogback Lease from Tiffany Gas Company to Vallecito Gas, LLC. 

17. On November 14, 2007, Vallecito Gas, LLC (“Vallecito” or the 

“Debtor”) commenced its voluntary Chapter 11 case in this Court (the “Vallecito 

Bankruptcy”). 

18. On January 4, 2008, the Honorable Bruce D. Black, entered an order 

striking the Motion for Reconsideration and related pleadings filed by the Burle 

Plaintiffs in the Burle Litigation. 

19. On January 14, 2008, Harvey L. Morton was appointed Chapter 11 

Trustee of the Debtor (the “Trustee”). 

20. On April 14, 2008, Alexander D. Crecca, counsel for defendants 

Michael Briggs and Vallecito Gas, LLC in the Burle Litigation, filed a document 

entitled “Release of Lis Pendens” regarding the Burle Litigation in the San Juan 

County, New Mexico real property records. 

21. On June 18, 2008, the United States Department of Interior, Bureau of 

Indian Affairs (the “DOI-BIA”) approved the assignment of the Hogback Lease 

from Tiffany Gas Co., LLC to Vallecito Gas, LLC. 
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22. On July 25, 2008, the Trustee filed the disclosure statement (as 

amended, modified or supplemented the “Disclosure Statement”) for the Plan of 

Liquidation for the Debtor Vallecito Gas, LLC (as amended, modified or 

supplemented the “Plan”) in the Vallecito Bankruptcy.  In addition, the Trustee 

served notices of the hearing on the confirmation of the Plan (as amended or 

rescheduled the “Confirmation Hearing”). 

23. On March 17, 2009, the Court entered its Order Confirming First 

Amended Plan of Liquidation for Debtor (the “Confirmation Order”). 

24. On various dates from June 2007 through January 2009 the Wolz 

Defendants and the Kievit Defendants and Joel Pugh (collectively the “ORRI 

Purchasers”)3 purchased overriding royalty interests (collectively “ORRIs”) 

[elsewhere in this brief the terms ORRIs and ORRI Purchasers may be used 

interchangeably, along with the term, ORRIs] in the Hogback Lease from BC.  

Attached as Exhibit A [to the Bankruptcy Court’s judgment] is a summary of the 

dates of assignment, percentage royalty interest purchased, purchase price paid for 

each assignment and the date of recording.  [R. 1:57-61.] 

3  The identities of the Wolz Defendants and the Kievit Defendants can be found, inter alia, 
at R. 9:2840.   
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25. The assignments provided to the ORRI Purchasers by BC regarding 

the ORRIs were recorded in San Juan County, New Mexico on the dates set forth 

in Exhibit A [to the Bankruptcy Court’s judgment] [R 1:57-61]. 

26. To date, the ORRI Purchasers have neither sought nor obtained 

approval of the ORRIs from the Navajo Nation.     

27. Prior to providing funds for the purchase of the ORRIs, no ORRI 

Purchaser reviewed the records at the Land Title and Records Office4 and/or 

requested a Title Status Report.5  

28. Except as to Joel Pugh, prior to providing funds for the purchase of 

the ORRIs, no ORRI Purchaser conducted a title search in the San Juan County, 

New Mexico records. 

29. The Trustee did not conduct a title search in the San Juan County, 

New Mexico Records. 

30. Prior to purchasing their purported ORRI, every ORRI Purchaser was 

provided with the following documents:   

a.   November 8, 2005, Original Acquisition and Drilling Title 
Opinion prepared by The William D. Patterson Law Firm 
(Exhibit Number 88 [R. 17:3246]);  

b.   May 16, 2006, First Supplemental Acquisition and Drilling 
Title Opinion prepared by the Patterson Tomlinson Firm 
(Exhibit Number 87 [R. 17:3231]); and 

4  As defined in 25 C.F.R. § 150.2(j). 
 
5  As defined in 25 C.F.R. § 150.2 (o). 
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c.      Assignment, Conveyance and Bill of Sale by and between 
Vallecito Gas, LLC and Briggs-Cockerham, LLC dated 
effective as of May 21, 2006 (Exhibit number 7 [R. 14:2669]).   

31. Joel Pugh contacted the San Juan County Clerk subsequent to April 

27, 2007, and inquired as to whether any document affecting title to the Hogback 

Lease had been recorded subsequent to April 27, 2007.  

32. Other than Joel Pugh, the ORRI Purchasers did not receive actual 

notice of the Vallecito Bankruptcy.6   

33. Other than Joel Pugh, the ORRI Purchasers did not receive actual 

notice of the Plan, the Confirmation Hearing, or Confirmation Order from the 

Trustee.  

34. Other than Joel Pugh, the first time the ORRI Purchasers received 

actual notice of the Plan, the Confirmation Hearing, or the Confirmation Order 

from the Trustee was in approximately November 2009. 

35. The Trustee did not have actual notice of the ORRI Purchasers until 

approximately November 2009.     

36. The ORRI Purchasers are not creditors of the Vallecito bankruptcy 

estate.   

6  The Trustee and Joel Pugh stipulated that with respect to the “other than Joel Pugh” 
language in Stipulated Facts No. [32-34], such language is not an admission that Joel 
Pugh received actual notice of the matters described in such stipulations.    
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37. On January 25, 2010, the Confirmation Order was recorded in the 

property records of San Juan County, New Mexico.  

38. The Confirmation Order is the only document the Trustee has ever 

filed in the San Juan County real property records regarding the Hogback Lease.  

39. The Temporary Injunction issued on April 27, 2007 (Exhibit Number 

12 [R. 10:2924-2925]) in the Arcturus litigation was never filed of record in San 

Juan County, New Mexico. 

40. Joel Pugh introduced Vision Energy Group, LLC to Briggs-

Cockerham. 

41. Joel Pugh introduced the Wolz Defendants and the Kievet Defendants 

to Briggs-Cockerham. 
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SUMMARY OF THE ARGUMENT 
 

This brief address four general questions: (1) whether the Trustee should 

have been permitted to raise the ORRIs’ undisputed lack of Navajo Nation 

approval to invalidate them; (2) whether the letter from the Navajo Nation to the 

Trustee should have been admitted over the ORRIs’ hearsay objection; (3) whether 

the Burle Lis Pendens provided the ORRIs with constructive notice of the 

Vallecito bankruptcy; and (4) whether the ORRIs are bound as subsequent 

purchasers to the settlement embodied in the Plan under the New Mexico Lis 

Pendens Statutes. 

First, the Trustee should have been permitted to raise the ORRIs’ undisputed 

lack of Navajo Nation approval to invalidate them.  The District Court mistakenly 

held that this issue was moot as a result of its holding that the Letter was not 

admissible.  The issue was not moot because it is undisputed that the ORRIs have 

never sought nor obtained Navajo Nation approval.  The Bankruptcy Court held 

that, if the Trustee could raise the issue, then the ORRIs were never created under 

applicable Navajo Nation law.  Thus, whether the Letter is admissible is not 

dispositive on this issue. 

The cases upon which the Bankruptcy Court relied in denying the Trustee’s 

right to raise the ORRIs’ lack of consent are distinguishable and inapposite.  They 

are based on two inapplicable premises.  First, the cases argue that federal statutes 
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and regulations governing oil and gas leases on Indian land are designed to protect 

the Indians because Indians are wards of the federal government.  Here, the Trustee 

is trying to raise a provision in the Navajo Nation Code, not a provision in the 

United States Code.  Second, the cases argue that parties to a contract should not 

be allowed to invoke statutory provisions they violated in order to avoid 

performance under the contract.  Here, neither the Trustee nor the Debtor was a 

party to the instruments in question, so the Trustee did not violate any statute. 

Second, the letter from the Navajo Nation to the Trustee should have been 

admitted over the ORRIs’ hearsay objection.  The District Court erroneously ruled 

that the Trustee waived any arguments regarding authenticity.  There was no 

waiver because the Bankruptcy Court did not rule on the Letter’s authenticity, so 

there was nothing to appeal, and because the issues for appeal were written broadly 

enough to include authenticity.  In any event, the Bankruptcy Court merely ruled 

that none of the exceptions to the hearsay rule applied. 

That ruling was erroneous.  Three exceptions to the hearsay rule apply to the 

Letter.  First, it is a statement in a document affecting an interest in property.  

Second, it is a public record.  Third, it falls squarely within the residual exception.  

If this Court determines that the Letter falls within one of these exceptions, then 

the case should be remanded for a new trial, at which the Bankruptcy Court could 

evaluate the Letter’s authenticity. 
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Third, the Burle Lis Pendens provided the ORRIs with constructive notice of 

the Vallecito bankruptcy.  It is absolutely clear from the documents filed in the 

Burle Litigation that the title dispute over the Hogback Lease existed and was 

either potentially unresolved or resolved in a manner that BC had not title to 

convey to the ORRIs.  As a result, the ORRIs’ had a duty to investigate the 

outcome of the dispute.  Even a cursory investigation would have revealed that 

Vallecito, one of the defendants, had filed bankruptcy.  The ORRIs are not good 

faith purchasers as a matter of law. 

Fourth, the ORRIs are bound as subsequent purchasers to the settlement 

embodied in the Plan under the New Mexico Lis Pendens Statutes.  When 

Vallecito filed for bankruptcy protection, its dispute with the Burle Plaintiffs was 

not resolved.  After the Trustee was appointed, the Burle Plantiffs were forced to 

begin negotiating with him.  They finally resolved the dispute in a settlement with 

BC and Briggs, which was embodied in the Plan.  Under the settlement, BC, the 

ORRIs grantor, disclaimed all interest in the Hogback Lease.  As a result, it had 

nothing to assign to the ORRIs.  The ORRIs are bound as subsequent purchasers to 

the settlement under the New Mexico Lis Pendens Statute, so they never acquired 

any interest in the Hogback Lease. 
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ARGUMENT 
 
I. THE TRUSTEE MAY RAISE THE ORRIS’ LACK OF NAVAJO 

NATION APPROVAL TO QUIET TITLE TO THE HOGBACK 
LEASE. 

A. The District Court Erred by Not Addressing Whether the Trustee 
may Raise Lack of Navajo Nation Approval. 

One of the issues presented to the District Court was whether the Trustee 

may raise the ORRIs’ lack of Navajo Nation Approval to invalidate them.  Instead 

of addressing the issue, the District Court held that the issue was moot because it 

also affirmed the Bankruptcy Court’s decision that the Letter (defined below) was 

inadmissible.  While the two issues are somewhat related, one is not contingent on 

the other. 

At trial, the Trustee argued that the ORRIs are invalid because the Navajo 

Nation has never consented to their creation.  Indeed, the ORRIs have stipulated to 

the fact that they have never sought nor obtained the Navajo Nation’s consent.  

Joint Pretrial Order ¶ 28, R. 9:2845.  Nevertheless, the Bankruptcy Court ruled that 

the Trustee may not raise the ORRIs’ lack of consent in order to avoid them.  July 

Op. p. 31; R. 1:95. 

The Bankruptcy Court did, however, rule that “in the event that the Court 

has erred and the Trustee may assert lack of Navajo Nation consent as a basis to 

avoid the ORRI Assignments, then in the absence of such Navajo Nation consent, 

the ORRIs have not yet been created and do not, therefore, exist and are null 
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and void.”  July Op. p. 34; R. 1:94-95 (bold emphasis added).  Neither the 

Appellant nor the Appellees challenged that ruling, which was based on the 

stipulated fact that the ORRIs have neither sought nor obtained Navajo consent.   

Based on the unchallenged ruling, the Trustee can invalidate the ORRIs if he 

is permitted to raise the undisputed fact that Navajo consent has neither been 

sought nor obtained, regardless of whether the Letter is admissible.  The Letter 

bears on a slightly different issue, that Navajo consent would be denied if sought.  

The Bankruptcy Court never addressed whether the Trustee could raise an outright 

denial of consent because it declined to admit the Letter. 

Thus, the issue of whether the Trustee may raise the ORRIs’ undisputed lack 

of consent is not contingent upon whether the Letter was admissible.  As such, the 

issue was not moot, and the District Court erred by not addressing it.  It would 

therefore be appropriate for this Court to address the issue, regardless of how it 

rules on the admissibility of the Letter. 

B. The Cases and Arguments Relied Upon by the Bankruptcy Court 
are Distinguishable.  

The Trustee’s argument that he should be allowed to raise the ORRIs’ 

undisputed lack of Navajo consent is based on section 605 of the Navajo Nation 

Code, which provides: 

A.  Any transfer of a Navajo Nation mining interest or all rights 
arising under leases, permits, other agreement including farm-out and 
operating agreements heretofore approved by the Navajo Nation, or an 
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interest in the aforementioned … may be done either by assignment, 
reassignment or by entering into a working agreement or in any other 
manner, only if the following requirements are complied with: 

* * * 
1.  The assignor and assignee shall complete and file a Navajo 
Nation Assignment of Mining Interest form with the Minerals 
Department.  Forms and updated instructions shall be available 
from the Minerals Department of the Navajo Nation. 

* * * 
6.  No overriding royalty may be created by any transfer 
authorized hereby without the consent of the Minerals 
Department of the Navajo Nation nor shall such overriding 
royalty be approved if it is determined by the Minerals 
Department that it will have such an adverse economic impact 
that it may prevent full recovery of the mineral resources. 

 
18. N.N.C. § 605 (West 2005 & Supp. 2009) (emphasis added). 

The Bankruptcy Court held that the Trustee cannot raise the undisputed lack 

of Navajo Nation consent to invalidate the ORRIs.  The Court reasoned that the 

statute was enacted to project the Navajos, so only they may raise it.  July Op. p. 

31 R. 1:45.  In reaching this conclusion, the Court relied on Wood v. Cunningham, 

147 P.3d 1132 (N.M. Ct. App. 2006); Chuska Energy Co. v. Mobil Exploration & 

Producing North America, Inc., 854 F.2d 727 (5th Cir. 1988); Ganas v. Tselos, 11 

P.2d 751 (Ok. 1932); and Hertzel v. Weber, 283 F. 921 (8th Cir. 1922).  July Op. 

pp. 17-20; R. 1:31-34.  Each of these cases is distinguishable and/or inapposite.   

i. Wood v. Cunningham is Distinguishable. 

In Wood v. Cunningham, the seller sold its interest in an oil and gas lease 

located on Navajo Nation land.  Wood, 140 N.M. at 700-01.  The contract included 
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a clause providing that the buyer must seek approval of the Secretary of the 

Interior.  Id.  The seller later attempted to rescind the contract on the grounds that it 

was never approved by the Bureau of Indian Affairs on behalf of the Secretary.  Id. 

The Court of Appeals of New Mexico held that the seller could not raise 

lack of BIA approval to invalidate the contract, which was otherwise valid as 

between the seller and the buyer.  Id. at 700-04.  With respect to the issue of who 

may raise lack of BIA approval, the Court limited its holding: “We are only 

addressing whether the seller has a right to rescind the Agreement under the 

circumstances.”  Id. at 703. 

This case is distinguishable because neither Vallecito nor the Trustee was a 

party to any of the ORRI assignments.  It makes sense that a party to an agreement 

to assign an oil and gas lease should not be allowed to raise the assignment’s lack 

of approval to invalidate it.  But it does not make sense to apply this rule to an 

innocent third party, especially when that third party is the rightful owner of the 

lease, like the Trustee. 

Here, the Bankruptcy Court concluded that the Hogback Lease is property of 

the Vallecito estate.  July Op. p. 29; R. 1:90.  Unbeknownst to the Trustee, Briggs, 

acting pursuant to an assignment that also was never approved by the Navajo 
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Nation or the Secretary of the Interior (and never will be),7 and in violation of a 

state-court injunction and the automatic stay, purported to sell the ORRIs.  The last 

ORRI was purportedly created approximately three years ago, and none of the 

ORRIs has sought the Navajo Nation’s consent. 

The Hogback Lease was Vallecito’s only significant asset.  Under the terms 

of the Plan and Confirmation Order, the Trustee was required to sell the Hogback 

Lease to Vision Energy free and clear of any interest but the Navajo Nation’s 

royalty.  The Trustee sought and obtained approval of the sale to Vision from the 

Navajo Nation and the Secretary of the Interior, something the ORRIs have never 

done. 

Given these unique circumstances (including the fact that neither the Trustee 

nor Vallecito was a party to any of the ORRIs, and the ORRIs’ grantor, BC, never 

did and never will have an approved interest in the Hogback Lease), and 

considering the Trustee’s statutory role as a fiduciary to Vallecito’s creditors, there 

is no reason why the Trustee should not be allowed to raise the ORRI’s lack of 

consent to invalidate them.   

7   The assignment pursuant to which Michael Briggs was acting was a purported 
assignment from Vallecito to BC.  This assignment was never approved by the Secretary 
of the Interior or the Navajo Nation, and it never will be approved.  It will never be 
approved because BC can never apply for approval.  The Bankruptcy Court held that BC 
“‘has no right, title or interest in or to the Hogback lease [sic] that it may assert, given 
confirmation of the Plan.  And anyone acting or purporting to act on its behalf cannot 
legally assert any right, title, or interest in or to the Hogback lease [sic].’”  July Op. p. 24 
(quoting Tr. 12/21/10 p. 24:8-14; R. 13:4034). If the ORRIs’ grantor can never be 
approved, the logical consequence seems to be that the ORRIs will never be approved. 
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ii. Chuska Energy v. Mobil Exploration is Distinguishable and 
Inapposite. 

In Chuska Energy, this Court opined, “That the Navajos or the Secretary of 

the Interior could have standing in federal court to challenge the assignment does 

not confer a similar right on non-tribal or non-governmental litigants whom it was 

not designed to protect.”  Chuska Energy, 854 F.2d at 732.  Taken out of context, 

this sentence appears to support the Bankruptcy Court’s conclusion that the Trustee 

may not raise the ORRIs’ undisputed lack of Navajo Nation consent.  But taken in 

context, it is completely inapposite. 

Chuska leased approximately 167,000 acres of land from the Navajos.  

Chuska then assigned 100,000 acres to Mobile to operate.  Id. at 729.  They 

submitted the assignment to the Secretary of the Interior, but it was never 

approved.  Id.  Chuska later sued Mobil for breach of the assignment, and Mobil 

removed the lawsuit to federal court.  Id.  The sole basis for federal question 

jurisdiction was Mobil’s defense that the Secretary never approved the assignment.  

Id. 

On appeal, this Court rejected Mobil’s defense as a basis for federal 

question jurisdiction and remanded the case to the District Court with instructions 

to remand to state court.  The Court explained that: 

The federal act here is unique in that it imposes a myriad of land 
alienage and use restrictions on a group because of their race, locale, 
and source of title; this does not make it the type of broad legislation 
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that would subsume third-party assignments of leases into the 
jurisdiction of federal courts.  That the Navajos or the Secretary of the 
Interior could have standing in federal court to challenge the 
assignment does not confer a similar right on non-tribal or non-
governmental litigants whom it was not designed to protect. 

 
Id. at 732 (emphasis added). 

In other words, the Court merely held that the statute’s approval requirement 

does not confer federal court standing on anyone but the Navajos and the Secretary 

of the Interior.  The holding has nothing to do with whether Mobil could raise the 

defense in a court with jurisdiction over the dispute.  In fact, the Court observed, 

“Mobil’s defense that the contract is illegal under the Mineral Leasing Act can be 

raised in state court; it supplements rather than conflicts with state-created 

rights.”  Id. at 731 (emphasis added). 

Chuska is totally inapposite.  Indeed, it appears to be more favorable to the 

Trustee’s position than the ORRIS’.  Here the Bankruptcy Court was exercising 

bankruptcy jurisdiction under 28 U.S.C. § 1334.  Whether the Bankruptcy Court 

might have properly exercised federal question jurisdiction under 28 U.S.C. § 1331 

is therefore irrelevant.   

iii. Ganas v. Tselos is Distinguishable. 

In Ganas v. Tselos, the defendant-lessee entered into an agreement with the 

plaintiff whereby the plaintiff would develop and operate the defendant’s leases, 

which were located on Osage land.  Ganas v. Tselos, 157 Okla. at 109.  Ultimately, 
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the defendant was supposed to assign a one-half interest in the leases to the 

plaintiff.  Id.  The plaintiff later sued the defendant when the defendant breached 

their agreement.  Id. 

The defendant argued, inter alia, that an agreement to assign an interest in 

an oil and gas lease on Osage tribal land is void, or at least voidable.  Id.  The 

Court held that, with respect to the parties to such an agreement to assign, the 

agreement was valid as between them, though still subject to approval by the 

Secretary of the Interior.  Id. at 110. 

This case is distinguishable for the same reason that Wood v. Cunningham is 

distinguishable.  Neither Vallecito nor the Trustee was a party to any of the ORRI 

assignments.  It makes sense that a party to an agreement to assign an oil and gas 

lease should not be allowed to raise the assignment’s lack of approval to skirt its 

contractual obligations.  But it does not make sense to apply this rule to an 

innocent third party, especially when that third party is the rightful owner of the 

lease, like the Trustee.  

iv. Hertzel v. Weber is Distinguishable and Inapposite. 

In Wood and Ganas, each court held that a party to an agreement to assign 

an oil and gas lease cannot later raise the agreement’s lack of approval to dodge 

that party’s contractual obligations.  This holding makes sense when viewed as an 

application of estoppel.  Here, on the other hand, the Trustee was not a party to any 
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of the ORRI assignments and neither was the Debtor.  There is no reason for the 

Trustee to be estopped.   Hertzel v. Weber is the only case upon which the 

Bankruptcy Court relied to support its conclusion that the rule of Wood and Ganas 

applies just as well to innocent third parties.  July Op. p. 30; R. 1:44. 

In Hertzel, two Cherokees each gave an oil and gas lease to a different, 

unnamed lessor.  Hertzel, 283 F. at 922.  The lessors then entered into a verbal 

contract with Weber, who was supposed to drill and prospect for oil and gas.  Id. at 

923.  Hertzel then approached Weber and offered to join him in the arrangement 

with the lessees.  Id.  Hertzel offered to drill the wells and pay Weber $5000 for 

two thirds of Weber’s stake.  Hertzel then approached Barnsdall to join him, but 

Barnsdall declined.  For various reasons, the deal fell apart, and Weber developed 

the leases himself. 

Given the complicated nature of these transactions, the lessors interpleaded 

more than $20,000 of revenue from the leases.  The Supreme Court of Oklahoma 

eventually held that Hertzel and Barnsdall had no interest in the money and that 

Weber was entitled to it all.  Just before the Oklahoma Supreme Court issued its 

decision, Hertzel bought the leased tracts from the Cherokee lessors and brought an 

action against Weber in federal court, “basing his right to relief on the fact that he 

had become the owner in fee of the leased premises, coupled with his claim that 

Weber’s arrangement with the lessees was void.”  Id. at 925. 
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The Court noted that the leases themselves were valid and that “the contracts 

which we are asked to hold void are those made between the lessees and Weber, 

and that solely because of the provision contained in the leases.”  Id. at 927 

(emphasis added).  The provision to which the Court was referring read as follows: 

And it is mutually understood and agreed that no sublease, assignment 
or transfer of this lease or of any interest therein or thereunder can be 
directly or indirectly made without the written consent thereto of the 
lessor and the Secretary of the Interior first obtained, and that any 
such assignment or transfer made or attempted without such consent 
shall be void . . . .” 
 

Id. at 922.   

Hertzel was not arguing that the arrangement between the lessees and Weber 

violated any statute or regulation.  He was arguing that it violated the terms of the 

leases.  Indeed, the Court noted that “the Weber contracts . . . were not prohibited 

by any law, nor did they violate public policy declared by congress or by the 

Secretary . . . .”  Id. at 928.  Furthermore, “it [was] not shown . . . that the 

regulations were violated . . . when Weber made his arrangements with the lessees, 

nor while he was engaged in performing [his agreement with the lessees].”  Id.8 

8  Interestingly, the Oklahoma Supreme Court described the holding in Hertzel to be that 
“such a contract was at most only voidable and not void, and that while such a contract 
was subject to approval by the Secretary of the Interior under the Act of July 1, 1902, it 
was not in violation of that act.”  Ganas, 157 Okla at 110.  Respectfully, multiple 
readings of Hertzel have not revealed where in that case the Eighth Circuit held that 
Weber’s contract with the lessees was subject to approval under the act.  While the Court 
did note that the leases themselves complied with the act, Hertzel, 283 F. at 922, the 
remainder of the discussion revolved around the fact that the contract was subject to 
approval under the terms of the leases, not the act.  Hertzel, 283 F. 927.   
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The Court then turned to the effect of the lease provision on the lessees’ 

agreement with Weber and concluded it “was only contractual between the parties 

to those leases.”  Id.  One of the rules the Court cited to reach this conclusion is the 

language quoted by the Bankruptcy Court: 

an act declared to be void by statute which is malum in se or against 
public policy is utterly void and incapable of ratification, but an act or 
contract so declared void, which is neither wrong in itself nor against 
public policy, but which has been declared void for the protection or 
benefit if a certain party, or class of parties, is voidable only and is 
capable of ratification by the acts or silence of the beneficiary or 
beneficiaries. * * * Such an act or contract is valid until avoided, not 
void until validated, and it is subject to ratification and estoppel. 
 

Id.  At first glance, this language appears to support the Bankruptcy Court’s ruling.   

But the Hertzel Court did not apply the rule to a statute; it applied the rule to 

a contract.  And just before it cited that rule, the Court observed, “If . . . the making 

of the contract was not violative of the regulations made in the interest of the 

lessors and of the public, there could be no reason why it should be stricken down 

and annulled.”  Id.  This language suggests it might have been appropriate to strike 

down the contracts if they violated regulations made in the interest of the 

Cherokee, but there was no violation.   

Hertzel stands for the unremarkable proposition that a non-party to a 

contract cannot sue upon a provision in that contract.  It has nothing to do with a 
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situation where a particular conveyance is prohibited without consent by statute.9  

Thus, the case is factually distinguishable and inapposite. 

v. The Principle Upon Which These Cases Rest Is Also 
Inapposite. 

Generally speaking, the cases upon which the Bankruptcy Court relied were 

based on the principle that “the purpose of the requirement that the BIA approve 

oil and gas leases . . . is to effectuate the fiduciary duty the United States 

Government as trustee owes the beneficiary Indian Tribes.”  Wood, 140 N.M. at 

703.  Thus, “in its November Opinion, the Court held that the Trustee could not 

challenge the BC Assignment because the requirements for Navajo Nation/BIA 

Approval were for the benefit of the Navajo Nation.”  July Op. p. 30; R. 1:92.  

Based on that reasoning, the Bankruptcy Court held that the Trustee could not raise 

lack of Navajo Nation consent to invalidate the ORRIs.  Id. 

In particular, the approval requirement to which these cases refer is found in 

25 U.S.C. § 396a and 25 C.F.R. § 211.53.  But the Trustee is not relying on those 

regulations to invalidate the ORRIs.  Instead, the Trustee is relying on section 605 

of the Navajo Nation Code: 

A.  Any transfer of a Navajo Nation mining interest or all rights 
arising under leases, permits, other agreement including farm-out and 

9  The statute to which Hertzel refers can be found at 32 Stat. 716.  While the Hertzel court 
held that the agreement between the Lessors and Weber did not violate that act, it 
probably would have violated the Indian Minerals Leasing Act of 1938, which was 
enacted years later and is the law in effect today.  See 25 U.S.C. § 396a; 25 C.F.R. § 
211.53. 
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operating agreements heretofore approved by the Navajo Nation, or an 
interest in the aforementioned . . . may be done either by assignment, 
reassignment or by entering into a working agreement or in any other 
manner, only if the following requirements are complied with: 

* * * 
1.  The assignor and assignee shall complete and file a Navajo 
Nation Assignment of Mining Interest form with the Minerals 
Department.  Forms and updated instructions shall be available 
from the Minerals Department of the Navajo Nation. 

* * * 
6.  No overriding royalty may be created by any transfer 
authorized hereby without the consent of the Minerals 
Department of the Navajo Nation nor shall such overriding 
royalty be approved if it is determined by the Minerals 
Department that it will have such an adverse economic impact 
that it may prevent full recovery of the mineral resources. 

 
18. N.N.C. § 605 (West 2005 & Supp. 2009) (emphasis added). 

It is important to distinguish between the U.S. Code and the Navajo Nation 

Code because, while 25 U.S.C. § 396a and applicable regulations were enacted “to 

effectuate the fiduciary duty the United States Government as trustee owes the 

beneficiary Indian Tribes,”  Wood, 140 N.M. at 703, section 605 of the Navajo 

Nation Code was enacted by the Navajo Nation.  In other words, it reflects the 

public policy of a sovereign state.  It is more than a statute enacted by a 

government to protect a ward.  It is a sovereign state’s law regarding the creation 

of a certain kind of property interest within the borders of that state. 

Section 605 is more akin to a state licensing or permitting regime than a 

statute enacted by a guardian government for the benefit of its ward.  For example, 

if a homeowner in Dallas installed a new gas stove without the proper permit, his 
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failure to comply with applicable permitting requirements would be admissible 

evidence of negligence if the stove exploded and injured someone.  Similarly, a 

defendant in a lawsuit cannot assert the corporate veil as a defense to liability if he 

never organized a corporation as required by law.  

An analogous limitation should apply to the ORRIs.  The Trustee should be 

allowed to raise the ORRIs’ failure to comply with applicable requirements for 

creating an overriding royalty interest to prove the ORRIs were never created.  The 

ORRIs failed to comply with the law, and they should be held to the consequences.  

Accordingly, the Court should reverse the Bankruptcy Court’s determination that 

the Trustee was not permitted to raise the ORRIs’ undisputed lack of consent to 

invalidate them, and reverse and remand that the ORRIs take nothing. 

II. THE OCTOBER 12, 2010, LETTER FROM THE NAVAJO NATION 
DEPARTMENT OF JUSTICE FALLS WITHIN 3 EXCEPTIONS TO 
THE HEARSAY RULE. 

The Bankruptcy Court ruled that the October 12, 2010, letter from the 

Navajo Nation Department of Justice (the “Letter,” R. 4:1116-17) was 

inadmissible at trial on hearsay grounds.  R. 9:2850-51.  The District Court 

affirmed that decision, but also erroneously held that the Bankruptcy Court ruled 

on the Letter’s authenticity, and that the Trustee had waived any appeal as to 

authenticity.   
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As this Court will see, the Bankruptcy Court did not rule on authenticity, 

and, either way, the Trustee did not waive his appeal of the issue.  Furthermore, 

while the Letter admittedly falls under the definition of hearsay found in Federal 

Rule of Evidence 801, the Letter is admissible under three independent exceptions 

to the hearsay rule: (i) public records, Rule 803(8); (ii) statements in a document 

affecting an interest in property, Rule 803(15); and (iii) the residual exception, 

Rule 807. 

A. The Trustee Did Not Waive Arguments Related to Authenticity 
Because the Bankruptcy Court Did Not Rule on the Letter’s 
Authenticity. 

On March 18, 2011, the Trustee filed a motion in limine to determine the 

admissibility of the Letter.  The Bankruptcy Court held a hearing on that motion on 

April 25, 2011, and issued the following ruling on the record: 

I do not believe that the Navajo Nation letter is admissible.  I believe 
that it is hearsay.  And, at least, I am unpersuaded that any of the 
hearsay exceptions that are relied upon by the Trustee apply such to 
make this document either self-authenticating, or generally admissible 
over a hearsay objection.  So that is my ruling with respect to the 
admissibility of the Navajo Letter. 

R. 14:4070.  While Judge Houser did rule that the Letter was not self-

authenticating, she did not rule that it was not authentic, or that it could not 

otherwise be authenticated if the Trustee could overcome a hearsay objection.   

The ORRIs nevertheless argued in the District Court that the Bankruptcy 

Court excluded the Letter because it was not authenticated.  The Bankruptcy Court 
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never ruled on the letter’s authenticity.  Trustee’s motion in limine did not even 

seek a determination of the Letter’s authenticity.  The motion focused exclusively 

on the ORRIs’ hearsay objection.  R. 9:2698-2713.  The question of authenticity 

was never properly before the Bankruptcy Court.     

Furthermore, it is clear from Mr. DeWolf’s argument on behalf of the 

Trustee at the hearing that he intended to authenticate the Letter at trial if the Court 

ruled that it was not hearsay: 

Frankly, I didn’t think that they were really going to contest—that 
they’re really contesting authenticity that this letter is from the Navajo 
Nation.  So if the letter can’t be authenticated at trial, then I guess 
that’s an issue. 

R. 13:4049 (emphasis added).  The emphasized statement illustrates that the 

Trustee was not seeking a determination as to authenticity. 

 Under the circumstances, reading an implied holding of non-authenticity 

into Judge Houser’s ruling goes too far, given her express, independently 

dispositive holding regarding the hearsay exceptions.  See Henry v. S/S Bermuda 

Star, 863 F.2d 1225, 1235 n.45 (5th Cir. 1989) (“On interlocutory review we could 

simply determine that the trial court’s failure to rule would constitute an implied 

holding to the contrary.  But since our role is to review, not initially decide, we this 

it best that this function be left to the District Court on remand.”); United States v. 

Wilson, 709 F. Supp 837, 843 n.3 (N.D. Ill. 1989) (declining to read an implied 
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holding into another court’s opinion because the express holding stood on other 

grounds). 

The ORRIs’ argument regarding the Letter’s authenticity is a red herring.  

The District Court’s ruling to the contrary was incorrect because the Bankruptcy 

Court’s oral ruling did not expressly hold that the Letter was not authentic.  Thus, 

the Trustee could not have waived an issue that the Bankruptcy Court did not 

decide.  If this Court determines the Bankruptcy Court’s hearsay ruling was 

erroneous, the Court should reverse and remand with instructions to conduct a new 

trial.  The authenticity of the Letter could then be determined by the Bankruptcy 

Court, after the introduction of all relevant evidence.   

B. Even if the Bankruptcy Court Ruled on the Letter’s Authenticity, 
the Trustee did not Waive the Issue on Appeal. 

The District Court, without any discussion or explanation, held that the 

Trustee appealed only the Bankruptcy Court’s hearsay ruling and therefore waived 

any challenge to its authenticity ruling.  R. 15:4543.  As discussed above, the 

Bankruptcy Court did not rule on the Letter’s authenticity.  But even if it had, the 

Trustee did not waive any arguments to the contrary.   

The District Court’s waiver holding is based on the ORRIs’ erroneous 

argument that the Trustee’s statement of the issues did not challenge authenticity.  

R. 14:4438.  Issues that are inferable from the stated issues may be considered on 
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appeal.  See Snap-On Tools, Inc. v. Freeman (In re Freeman), 956 F.2d 252, 255 

(11th Cir. 1992). 

Two of the stated issues on appeal were: (1) “Is the October 12, 2010, letter 

from the Navajo Nation Department of Justice . . . admissible under F.R.E. 803(8) 

or (15) or F.R.E. 807?” and (2) “If it was error not to admit the October 12, 2010, 

letter from the Navajo Nation Department of Justice, does the error warrant a new 

trial?”  Assuming the Bankruptcy Court ruled on authenticity, these issues 

encompass admissibility as a whole, including authenticity.  The Trustee therefore 

did not waive issues related to authenticity.   

C. The Navajo Nation Letter Is Admissible Pursuant to Rule 803(15). 

Statements in a document affecting an interest in property are excepted from 

the hearsay rule under Rule 803(15), which provides for admission of: 

A statement contained in a document purporting to establish or affect 
an interest in property if the matter stated was relevant to the purpose 
of the document, unless dealings with the property since the document 
was made have been inconsistent with the truth of the statement or the 
purport of the document. 

FED. R. EVID. 803 (15).  Thus, “[t]he requirements for admissibility under Rule 

803(15) are that the document is authenticated and trustworthy, that it affects an 

interest in property, and that the dealings with the property since the document was 

made have been consistent with the truth of the statement.”  Silverstein v. Chase, 

260 F.3d 142, 149 (2d Cir. 2001). 
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 Many different kinds of documents have been admitted under Rule 803(15).  

See, e.g., Taylor v. United States, No. CIV 90-1929-PCT-SMM, 1993 U.S. Dist. 

LEXIS 14941 (D. Az. Sept. 23, 1993) (admitting settlement documents, escrow 

instructions, and an addendum to the escrow instructions related to a transfer of 

real property); Broadcast Music, Inc., No. 3:90CV00431, 1990 U.S. Dist. LEXIS 

19382 , (E.D. Va. Dec. 27 1990) (admitting a copyright certificate); Tsakopoulos v. 

Commissioner of Internal Revenue, No. 14050-98, 2002 Tax Ct. Memo LEXIS 7 

(Tax Ct. Jan. 9, 2002) (admitting preliminary change of ownership form filed with 

county tax assessor’s office); Silverstein v. Smith Barney, Inc., No. 96 Civ. 8892 

(JSM), 2002 U.S. Dist. LEXIS 10898 (S.D.N.Y. June 18, 2002) (admitting 

document titled “Cancellation of Indebtedness” against party that did not sign it); 

United States v. Abbey, No. 06-20286, 2007 U.S. Dist. LEXIS 5701 (E.D. Mich. 

Jan. 25, 2007) (admitting private documents concerning the value of land). 

The Letter should have been admitted under this exception because it affects 

an interest in property.  The term “affects” must be given its plain meaning, which 

must be something different than “establish,” as each word must be given its own 

meaning.  See Weinstock, 863 F. Supp. At 1535.  “The usual meaning of the word 

‘affect’ or ‘affecting,’ as referred to an object, is to act upon, operate upon, or 

concern such object . . . .”  Id. (quoting Gaunt v. Alabama Bound Oil & Gas Co., 

281 F. 653, 656 (10th Cir. 1922)) (internal quotes omitted) (emphasis added); see 
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also BLACK’S LAW DICTIONARY, Affect (9th ed. 2009) (“to produce an effect on; to 

influence in some way”).  The Letter affects the ORRIs.  Indeed, the purpose of the 

Letter is to clarify that the ORRIs are invalid.  Thus, statements in the Letter 

clarifying the invalidity of the ORRIs are “statement[s] contained in a document 

purporting to . . . affect and interest in property” and “the matter stated [is] relevant 

to the purpose of the document . . . .”  FED. R. EVID. 803 (15). 

Furthermore, “dealings with the [Lease] since the [Letter] was made have 

[not] been inconsistent with the truth of the statement or the purport of the 

document.”  FED. R. EVID. 803(15).  The Navajo Nation has not acted 

inconsistently with the truth of the statements in the Letter at any point in time.  

And at no time has anyone else asserted that the ORRIs have received Navajo 

Nation approval.  Indeed, they have admitted that they do not have approval and 

that they have not sought approval.  Thus, the Letter meets all the requirements for 

admissibility under Rule 803(15). 

D. The Letter is a Public Record Under Rule 803(8). 

The Letter is also a Public Record under Rule 803(8).  Public records and 

reports are excepted from the hearsay rule as long as they meet the following 

definition: 

Records, reports, statements, or data compilations, in any form, of 
public offices or agencies, setting forth (A) the activities of the office 
or agency . . . or (C) . . . factual findings resulting from an 
investigation made pursuant to authority granted by law, unless the 
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sources of information or other circumstances indicate lack of 
trustworthiness. 

FED. R. EVID. 803 (8)(A) (emphasis added).  “Justification for the exception is the 

assumption that a public official will perform his duty properly and the 

unlikelihood that he will remember details independently of the record.  FED. R. 

EVID. 803 , cmt. to except. 8 (1992). 

The Letter is admissible under Rule 803(8)(A).  It is a statement by an 

attorney, who is in the Natural Resources Unit of the Navajo Nation Department of 

Justice, that the Navajo Nation will not approve the ORRIs.  The Navajo Nation 

must approve assignments of oil and gas leases located within its territory, so it is 

an “activit[y] of the office or agency” to determine approval of such assignments 

within the meaning of Rule 803(8)(A). 

The Letter is also admissible under Rule 803(8)(C).  The Letter recites that 

the Navajo Nation has reviewed—i.e. investigated—the issues related to the 

Hogback Lease.  It then goes on to recite what amount to findings that follow the 

review, so the Letter is the equivalent of a denial following a formal application by 

the ORRIs.  Even if the Court views these findings as opinion (as opposed to 

“fact”), they are nevertheless admissible under this exception.  See Beech Aircraft 

Corp. v. Rainey, 488 U.S. 153 (1988) (“A broad approach to admissibility under 

Rule 803(8)(C), as we have outlined it, is also consistent with the Federal Rules’ 

general approach of relaxing the traditional barriers to ‘opinion’ testimony.”).  
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Accordingly, the Court should find the Letter is admissible under the public 

records exception in FED. R. EVID. 803 (8). 

E. The Navajo Nation Letter is Admissible Under the Residual 
Exception. 

 
If the Court determines that the Letter does not fit within the two exceptions 

discussed above, it fits squarely within the residual exception.  Rule 807 provides: 

if the court determines that (A) the statement is offered as evidence of 
a material fact; (B) the statement is more probative on the point for 
which it is offered than any other evidence which the proponent can 
procure through reasonable efforts; and (C) the general purposes of 
these rules and the interests of justice will best be served by admission 
of the statement into evidence.  

FED. R. EVID. 807.   

The residual exception “‘is not limited in availability as to types of evidence 

not addressed in other exceptions . . . [Rule 807] is also available when the 

proponent fails to meet the standards set forth in the other exceptions.’”  United 

States v. Wilson, 249 F.3d 366, 374-75 n. 5 (5th cir. 2001)10 (quoting United States 

v. Furst, 866 F.2d 558, 573 (3rd Cir. 1989)).  Thus, if the Court determines that the 

Letter falls short of admissibility under the two exceptions discussed above, the 

Court should admit the Letter under the residual exception. 

It is true that the residual exception “is to be ‘used only rarely, in truly 

exceptional circumstances.’”  United States v. Phillips, 219 F.3d 404, 419 n. 23 

10  Overruled on other grounds by Whitfield v. United States, 543 U.S. 209 (2005). 
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(5th Cir. 2000) (quoting United States v. Thevis, 665 F.2d 616, 629 (5th Cir. 

1982)11).  But “Congress created Rule 807 because the Advisory Committee 

believed it ‘presumptuous to assume that all possible desirable exceptions to the 

hearsay rule have been catalogued and to pass the hearsay rule to oncoming 

generations as a closed system.’”  Walker, 410 F.3d at 757 n.1 (quoting Advisory 

Committee’s note to Rule 803).  For the reasons discussed below, exceptional 

circumstances exist, and the Letter should be admitted accordingly. 

The Letter has circumstantial guarantees of trustworthiness commensurate 

with those contemplated by other exceptions.  For example, one of the 

justifications for the public records exception, as discussed above, is the 

assumption that a public official will perform his duties properly.  FED. R. EVID. 

803, Advisory Committee Note to Paragraph 8.  The same justification applies 

here. 

The Letter was issued by the Navajo Nation Department of Justice, Office of 

the Attorney General, and it is signed by an attorney from that office.  There is no 

reason to believe that the attorney would lie in representing the Navajo Nation.  

Furthermore, though he did not issue the letter under oath, he is bound by ethical 

rules, like any attorney, which prohibit him from knowingly making a false 

statement of material law or fact to a tribunal.  See New Mexico Rule of 

11  Superseded by statute on other grounds as stated in United States v. Zlatogur, 271 F.3d 
1025, 1028 (11th Cir. 2001). 
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Professional Conduct 16-303(a)(1).  It is for this reason that attorneys are 

frequently allowed to testify without being placed under oath.  As the Letter itself 

contemplates that it might be submitted to the Court, the attorney signing it had an 

ethical obligation to be truthful. 

The Letter is offered as evidence of a material fact.  Indeed, it is offered as 

evidence of a dispositive fact.  The ORRIs’ claims are based on their argument 

that, though they have not obtained approval of their interests by the Navajo 

Nation, they might obtain approval in the future.  The Letter unequivocally and 

conclusively establishes that none of those interests will ever be approved. 

The statements in the Letter are more probative on the point for which it is 

offered than any other evidence which the Trustee can procure through reasonable 

efforts.  Indeed, the Trustee cannot compel the attendance of anyone from the 

Navajo Nation because it is too far away.  See FED. R. CIV. P. 45 (a)(2)(A) and 

(b)(2)(B).  And other than the Letter, there is no available evidence that indicates 

how the Navajo Nation would respond to a request for approval from the ORRIs.       

There is no other evidence because none of the ORRIs have applied for 

approval (presumably because they know the Navajo Nation would not give its 

consent).  Their claims are based on speculation, and they have chosen not to 

resolve that speculation because that is the only way they can swindle Vallecito’s 

creditors.        

 
40 

      Case: 13-10926      Document: 00512429169     Page: 52     Date Filed: 11/04/2013



For this reason and others, the general purposes of the rules and the interests 

of justice will best be served by admission of the Letter into evidence.  “[The] rules 

shall be construed to secure fairness in administration, elimination of unjustifiable 

expense and delay, and promotion of growth and development of the law of 

evidence to the end that the truth may be ascertained and proceedings justly 

determined.”  FED. R. EVID. 102 .  

First, there is nothing unfair about admitting the Navajo Nation Letter.  The 

ORRIs have continued to assert that they might be able to procure Navajo Nation 

approval.  The Letter is the Trustee’s only way of establishing that such approval 

will never be obtained.  This is especially true considering that not one of the 

ORRIs has taken any action whatsoever to seek Navajo Nation approval.  

Accordingly, it would be unfair not to admit it.  The Court should not reward their 

inaction. 

Second, admitting the Letter eliminates unjustifiable expense and delay.  

The Letter establishes that any claim to any interest in the Hogback Lease by any 

of the ORRIs is frivolous.  The longer the ORRIs are permitted to hold the estate 

hostage, the longer Vallecito’s innocent creditors must wait.  Likewise, litigation 

expenses continue to mount, depleting the amount of money available for those 

creditors who have been unjustifiably delayed.  Indeed, admission of the Letter 

promotes judicial economy.   
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Third, for the same reasons, admitting the Letter promotes the growth and 

development of the law of evidence so that the truth may be ascertained and this 

proceeding justly determined.  Thus, the Letter is admissible under the residual 

exception, and the Bankruptcy Court’s and the District Court’s ruling to the 

contrary should be reversed. 

F. Not Admitting the Letter Warrants a New Trial. 
 

When the Bankruptcy Court ruled that the Letter was inadmissible, it 

excluded the only available evidence that the Navajo Nation will never consent to 

the ORRIs.  Because the evidence was excluded, the Trustee was precluded from 

arguing that the Navajo Nation would reject the ORRIs.   

While erroneous evidentiary rulings do not lead to automatic reversal, the 

Court should reverse where the improper exclusion of evidence affects a 

substantial right of a party.  Phoenix Assocs. III v. Stone, 60 F.3d 95, 104-05 (2d 

Cir. 1995).  “Making this determination involves an assessment of the likelihood 

that the error affected the outcome of the case.”  Id. (internal quotes omitted).  “‘If 

one cannot say, with fair assurance, . . . that the judgment was not substantially 

swayed by the error, it is impossible to conclude that substantial rights were not 

affected.’”  Id. (quoting Kotteakos v. United States, 328 U.S. 750, 765 (1946)). 

If the Bankruptcy Court had admitted the Letter, there would have been 

evidence to support the Trustee’s argument that the Navajo Nation would never 
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consent to the ORRIs.  This argument would have then been dispositive because 

the Bankruptcy Court held in its November Opinion that “this Court cannot 

conclude that the BC Assignment is void ab initio, although it may be avoided if 

the Navajo Nation and/or the BIA fails to approve it.”  Nov. Op. p. 26 

(emphasis added); R. 6:1823. 

The Letter is the only evidence indicating that the Navajo Nation will never 

consent to the ORRIs (if they ever applied).  Had it been admitted, the ORRIs’ 

argument that the Navajo Nation might still consent to the ORRIs would have been 

refuted.  That would have changed the outcome of the trial.  Given the Court’s 

broad discretion to fashion an appropriate appellate remedy, the Court should 

reverse the Bankruptcy Court’s judgment and remand this case for a new trial with 

instructions that the Letter is excepted from the hearsay rule. 

III. THE BURLE LIS PENDENS AFFORDED THE ORRI PURCHASERS 
CONSTRUCTIVE KNOWLEDGE OF THE VALLECITO 
BANKRUPTCY CASE. 

With respect to the Trustee’s cause of action to avoid the ORRIs as 

unauthorized post-petition transfers of property of the estate under 11 U.S.C. § 

349, the ORRIs raised the defense available under 11 U.S.C. § 549(c).  Ultimately, 

the Bankruptcy Court concluded that the Trustee could avoid ORRIs 28 through 66 

under section 549(a), but that the holders of ORRIs 28 through 56 and 58 through 
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66 were entitled to a lien on their respective ORRIs for the amount they each paid 

under section 549(c).  July Op. 81-82; R. 1:142-43.   

“A good faith purchaser without knowledge of the commencement of the 

case and for less than present fair equivalent value has a lien on the property 

transferred to the extent of any present value given . . . .”  11 U.S.C. § 549(c).  The 

Bankruptcy Court concluded that the Burle Lis Pendens did not give the ORRIs 

constructive knowledge of Vallecito’s bankruptcy case.  July Op. p. 76; R. 1:137.      

The New Mexico Lis Pendens Statutes (as defined below) make it clear that 

any purchaser who records his or her interest after the recording of a lis pendens is 

a subsequent purchaser as a matter of law.  The statutory basis for, and legal effect 

of, a notice of lis pendens in New Mexico is set forth in N.M.S.A. 38-1-14 through 

38-1-15 (collectively the “New Mexico Lis Pendens Statutes”).  These statutes 

provide as follows: 

In all actions in the district court of this state or in the United States 
district court for the district of New Mexico affecting the title to real 
estate in this state, the plaintiff, at the time of filing his petition or 
complaint, or at any time thereafter before judgment or decree, may 
record with the county clerk of each county in which the property may 
be situate a notice of the pendency of the suit containing the names of 
the parties thereto, the object of the action and the description of the 
property so affected and concerned, and, if the action is to foreclose a 
mortgage, the notice shall contain, in addition, the date of the 
mortgage, the parties thereto and the time and place of recording, and 
must be recorded five days before judgment, and the pendency of 
such action shall only be from the time of recording the notice, 
and shall be constructive notice to a purchaser or encumbrancer 
of the property concerned; and any person whose conveyance is 
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subsequently recorded shall be considered a subsequent 
purchaser or encumbrancer and shall be bound by all the 
proceedings taken after the recording of the notice to the same 
extent as if he were made a party to the said action. 

 
N.M.S.A. § 38-1-14 (emphasis added). 

For the purpose of the preceding section [38-1-14 NMSA 1978], it 
is considered that an action is pending from the time of filing such 
notice; provided, that such notice shall be of no value, unless it is 
followed by the service of such citations or process of citation, or by 
notice by publication to the defendant, as provided by law, within 
sixty days after such filing.  And the court in which said action was 
commenced, may in its discretion, at any time after the action 
shall be settled, discontinue or revoke on application of any 
person injured, and for good cause shown, and under such notice 
as may be directed or approved by the court, order the notice 
authorized by the preceding section to be cancelled by the county 
clerk of any county in whose office the same may have been filed, 
and such cancellation shall be made by an indorsement to the 
effect upon the filed notice which shall refer to the order. 

 
N.M.S.A. § 38-1-15 (emphasis added). 

The New Mexico Lis Pendens Statutes make two things abundantly clear.  

First, if a notice of lis pendens is recorded, it provides that any person whose 

conveyance is subsequently recorded “shall be considered a subsequent purchaser . 

. . and shall be bound by all the proceedings taken after the recording of the notice 

to the same extent as if he were made a party to the said action.”  N.M.S.A. § 38-1-

14.  In other words, any person who receives a conveyance subsequent to the filing 

of the notice, as a matter of law, cannot be a bona fide purchaser.  See Kokoricha v. 

Keiner, 236 P.3d 41, 46 (N.M. App. 2010) (“The result of filing a formal notice of 
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lis pendens is that anyone dealing with the property in a subsequent transaction is 

prevented from being a bona fide purchaser without notice.”) (quoting 14 Richard 

R. Powell, Powell on Real Property § 82A.03[2] at 82A-20). 

Second, the notice of lis pendens is deemed to be a re-publication of all the 

pleadings in the litigation and a subsequent purchaser is bound by the outcome as 

if a party.  See N.M.S.A. § 38-1-14; see also High Mesa General Partnership v. 

Patterson, 242 P.3d 430, 433 (N.M. App. 2010) (noting that the “filing of a notice 

of lis pendens is merely ‘a republication of the pleadings filed in the pending 

judicial proceedings.’” (quoting Title Guar. & Ins. Co. v. Campbell, 742 P.2d 8, 13 

(N.M. App. 1987)). 

“A prospective purchaser of property is informed by a lis pendens notice that 

the title to the property is in dispute and any interest it acquires is subject to the 

outcome of that pending litigation.”  Hamman v. Southwestern Gas Pipeline, Inc., 

821 F.2d 299, 304 (5th Cir. 1987).  “A lis pendens purchaser is charged with the 

duty to investigate the dispute, discover its scope, facts, and applicable defenses 

and counter-defenses, and, if necessary, to ensure that any defenses favorable to it 

are interposed by the party from which it will gain title.”  Id.     

ORRIs 28 through 66 were conveyed after the Vallecito Bankruptcy was 

filed.  If those ORRIs had reviewed the pleadings in the Burle litigation, they 
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would have realized that the dispute between Vallecito and the Burle Plaintiffs had 

not been resolved.  See Exhibits 90-99; R. 12:3592-3634. 

Under those circumstances, they had a duty to investigate the dispute.  Even 

a cursory investigation, especially considering the ORRIs are bound as if they were 

parties to the Burle Litigation, would have revealed the defendant’s bankruptcy 

filing.  Indeed, all of the parties to the Burle Litigation ended up negotiating a 

settlement with the Trustee.  Thus, the ORRIs had constructive knowledge of 

Vallecito’s bankruptcy case on account of the Burle Lis Pendens, and the Court 

should reverse and render that ORRIs 28-66 take nothing because they were not 

good faith purchasers as a matter of law. 

IV. UNDER THE NEW MEXICO LIS PENDENS STATUTES, THE ORRI 
PURCHASERS ARE BOUND AS SUBSEQUENT PURCHASERS TO 
THE SETTLEMENT OF THE BURLE LITIGATION, WHICH WAS 
EMBODIED IN THE PLAN. 

 
The ORRIs are bound as subsequent purchasers to the settlement between 

the Trustee and the Burle Plaintiffs.  That settlement is embodied in the sale 

provisions of the Plan.  To be clear, the Trustee is not arguing that the ORRIs are 

bound by the Plan in the same way that Vallecito’s creditors are under section 

1141 of the Bankruptcy Code.  There is a subtle difference that is very important; 

they are bound as subsequent purchasers to the settlement embodied in the Plan, 

rather than bound by the Plan itself, as a result of the New Mexico Lis Pendens 

Statutes. 
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The dispute over the Hogback Lease in the Burle Litigation was never 

resolved by any documents filed in that case, which is evident from the pleadings.  

For example, the pleadings reveal that the parties entered into a settlement 

agreement that Briggs never performed.  Compare R. 12:3604 with R. 12:3610.  

When the Judge later entered a judgment, the Burle Plaintiffs filed a motion for 

reconsideration.  R. 12:3616.  Furthermore, the Burle Plaintiffs filed a motion for 

an injunction, in which they challenged the validity of the transfer of the Hogback 

Lease from Vallecito to BC.  R. 12:3623.  This document alone provided adequate 

notice that the Burle Plaintiffs were challenging the very transfer upon which the 

ORRIs were based—the illegitimate transfer to the ORRIs’ grantor, the transfer 

from Vallecito to BC. 

When the Burle Litigation was initiated, Michael Briggs was a defendant 

and so was Vallecito.  But when the Trustee was appointed, he stepped into 

Briggs’ shoes as Vallecito’s principal.  Thereafter, the parties to the dispute were 

Briggs, the Burle Plaintiffs, and the Trustee.  The Trustee later reached a 

settlement with Briggs, BC, and the Burle Plaintiffs whereby Briggs and BC 

disclaimed any interest in the Hogback Lease, which the Trustee would later sell 

free and clear of any interests but the Navajos’ royalty.  This settlement, which just 

happens to be incorporated into the Plan, predates the ORRIs as a matter of law 

under the New Mexico Lis Pendens Statutes.  The New Mexico Lis Pendens 
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Statutes bind the ORRIs as if they purchased their interests after the settlement, 

which provides nothing for them or their grantor. 

When each of the ORRIs took his or her assignment, the Burle Lis Pendens 

had already been filed, alerting each ORRI that title to the Hogback Lease was in 

dispute.  Under the terms of the New Mexico Lis Pendens Statutes, they are 

subsequent purchasers to the outcome that dispute.  Because the dispute eventually 

was resolved so that the ORRIs’ grantor did not have an interest in the Hogback 

Lease, the grantor had nothing to grant.  While this may seem harsh, it is the 

purpose of lis pendens statutes to prevent this sort of thing, and the ORRIs 

proceeded at their own risk by not investigating the Burle Litigation or conducting 

any due diligence whatsoever.   

A lis pendens purchaser takes the risk that its grantor might be divested of 

title, thereby depriving him of title as well.  Cf. Hamman v. Southwestern Gas 

Pipeline, Inc., 821 F.2d 299, 304 (5th Cir. 1987) (“A lis pendens purchaser is not 

favored under Texas law and a purchaser with notice of the lis pendens proceeds at 

its own risk. The purchaser bears the burden of protecting its interest during the 

litigation. The lis pendens purchaser is bound by agreements entered into by its 

grantor during the course of the litigation and is charged with protecting its 

interests which could be affected by such agreements.”).  That is what happened 
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here.  The ORRIs’ grantor was BC.  When the Trustee eventually settled the 

dispute, Briggs and BC disclaimed any interest in the Hogback Lease.   

There is no dispute that every ORRI holder received his or her purported 

ORRI after the recording of a valid notice of lis pendens involving the Hogback 

Lease.   See JPO at ¶ 26, R. 9:2844-45; and Exhibit A, R. 1:57.  The ORRIs’ 

grantor, BC, recorded its conveyance after the recording of the Burle Lis Pendens.  

Compare Burle Lis Pendens, Exhibit 91 (recorded September 13, 2006), R. 

12:3602, to BC Assignment, Exhibit 7 (recorded April 23, 2007), R. 10:2899.   

New Mexico law is clear and unambiguous:  “any person whose conveyance is 

subsequently recorded shall be considered a subsequent purchaser or encumbrancer 

and shall be bound by all the proceedings taken after the recording of the notice to 

the same extent as if he were made a party to the said action.”  N.M.S.A. § 38-

1-14 (emphasis added).   Both BC and the ORRIs are bound by the outcome of the 

Burle Litigation.  Here, the Burle Litigation was resolved through a settlement that 

is incorporated in the Plan.12 

12  To the extent the Bankruptcy Court and the District Court argued that a notice of lis 
pendens does not bind parties to the outcome of different litigation (July Op. p. 75; R. 
1:136), the Trustee respectfully submits that Vallecito’s bankruptcy case is not “different 
litigation.”  The dispute between the parties to the Burle Litigation and all negotiations 
necessarily migrated from New Mexico to Dallas because of the bankruptcy filing.  The 
automatic stay of section 362 prevented anything else from being filed in New Mexico.  
Furthermore, one of the purposes of the bankruptcy code is the satisfaction of all claims 
against the bankrupt’s estate to proceed in a central forum.  E.g., In re Plum Run Service 
Corp., 167 B.R. 460, 465 (Bankr. S.D. Oh. 1994).  
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As of the filing of the Vallecito Bankruptcy, the Burle Plaintiffs asserted 

they owned the Hogback Lease and had recorded a valid lis pendens.  See JPO at ¶ 

8, R. 9:2842; see also Exhibit 16 (at page 12 describing the Burle Plaintiffs’ claim 

to 100% of the Hogback Lease), R. 10:3796.  The Trustee settled with the Burle 

Plaintiffs in connection with the Plan.  See e.g., Exhibit 16 (at page 12 of the 

Disclosure Statement describing the settlements under the Plan), R. 10:3796.   In 

addition, the Trustee settled with BC, who disclaimed any right, title or interest in 

the Hogback Lease.  See e.g., Exhibit 16 (at page 13 describing settlement with 

BC), R. 10:3197; see also Exhibit 103 (Court’s ruling that BC is bound by the 

Plan) R. 12:3697-3726.    

The law is clear that a party who acquires an interest in land subject to an 

existing interest which is the basis of a lawsuit takes subject to the outcome that 

suit, including settlement between the parties.  Hamman v. Southwestern Gas 

Pipeline, Inc., 821 F.2d 299 (5th Cir. 1987); see also Bragg v. Burlington 

Resources Oil and Gas Co., LP, 763 N.W.2d 481 (N.D. 2009).  This Court in 

Hamman, interpreting Texas law, succinctly stated: 

The grantee or [lis pendens] purchaser stands in the shoes of his 
vendor, and acquires only whatever title remains in his vendor at the 
termination of the suit.  If the litigation is won by the grantor the 
conveyance is effective.  If not, the grantee may acquire nothing. 

 
Hamman, 821 F.2d at 304. 
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While there is no New Mexico case directly on point, cases from other 

jurisdictions are persuasive.  Here, the ORRIs’ grantor, BC, is unquestionably a lis 

pendens purchaser.  The BC Assignment was both executed and recorded after the 

filing of the Burle Lis Pendens.  See JPO at ¶¶ 8, 11, R. 9:2842.  Pursuant to the 

Plan and Confirmation Order, the Trustee and the Vallecito Estate settled with BC, 

and BC disclaimed any right, title, or interest in the Hogback Lease.  See Exhibit 

17, R. 11:3288.  Further, pursuant to the Plan and Confirmation Order, the Trustee 

settled with the Burle Plaintiffs and title was vested in Vallecito, subject only to the 

royalty interest of the Navajo Nation.  See id. 

The consequence of the ORRIs and BC being lis pendens purchasers is that 

they are bound as subsequent purchasers to any resolution of the Burle Litigation.  

See N.M.S.A. § 38-1-14 (“any person whose conveyance is subsequently recorded 

shall be considered a subsequent purchaser . . . and shall be bound by all the 

proceedings taken after the recording of the notice to the same extent as if he were 

made a party to the said action.”).  That litigation was finally resolved when the 

Burle Plaintiffs, Briggs, BC, and the Trustee settled their dispute, and that 

settlement was embodied in the Plan.  Given that BC disclaimed any right, title or 

interest in the Hogback Lease, BC never had any right, title or interest to grant to 

the ORRIs.  In other words, the ORRIs acquired nothing through the various 

assignments from BC. 
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A recent opinion from the Supreme Court of North Dakota illustrates why 

the ORRIs are subsequent purchasers as a matter of law.  See Bragg, 763 N.W.2d 

481.  In Bragg, there were competing claimants to a certain oil and gas lease 

known as the “White Lease.”  In 1999, James Bragg (“Bragg”) and J. Michael 

Gleason (“Gleason”) sued Continental Resources (“Continental”) claiming title to 

various oil and gas leases, including the White Lease.  In November 2000, 

Continental filed a notice of lis pendens regarding the property described in the 

lawsuit, including the White Lease.  In separate litigation between Continental 

and Burlington Resources Oil and Gas Co., LP (“Burlington”), Continental 

assigned its interest in various leases, including the White Lease, to Burlington in 

January 2001. 

In September 2003, in the litigation brought by Bragg and Gleason against 

Continental, the court granted Continental partial summary judgment finding that 

Continental had superior title to the White Lease.  In June 2004, Continental, 

Bragg and Gleason entered into a settlement in which Bragg and Gleason agreed to 

assign all their right, title and interest in the oil and gas properties to Continental, 

except the White Lease.  As part of the settlement, Continental agreed to quit claim 

all of its right, title or interest in the White Lease to Gleason and Bragg.  Gleason 

and Bragg recorded their deed for the White Lease from the settlement on July 9, 

2004.  In addition, on July 9, 2004, Continental, Bragg and Gleason executed a 
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stipulation of dismissal with prejudice of the action and stated that the action had 

been “fully compromised.”  On August 12, 2004, a cancellation of the lis pendens 

was recorded. 

In 2005, Bragg and Gleason sued Burlington to quiet title to the White 

Lease.  The trial court granted Bragg and Gleason summary judgment concluding 

that even though the settlement agreement between Continental, Bragg and 

Gleason was not incorporated into the final judgment, the settlement agreement 

was part of “all proceedings” taken after the lis pendens.  The trial court concluded 

that Burlington was bound as a subsequent purchaser to the settlement because its 

assignment from Continental was recorded after the lis pendens that was recorded 

in November 2000. 

Burlington argued that the settlement agreement between Bragg, Gleason 

and Continental was not a “proceeding” entitled to preclusive effect under the 

doctrine of lis pendens.  The case required the North Dakota Supreme Court to 

interpret the North Dakota Lis Pendens statute.  The North Dakota lis pendens 

statute provides: 

In a civil action in a district court affecting title to real property, the 
plaintiff, at the time of filing the complaint, or at any time afterwards, 
or the defendant, when the defendant sets up in the defendant’s 
answer an affirmative claim for relief affecting the title to real 
property and demands substantive relief, at the time of filing the 
defendant’s answer or at any time afterwards, may file for record with 
the recorder of each county in which the real property is situated a 
notice of pendency of the action, containing the names of the parties, 
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the object of the action, and a description of the real property affected.  
From the time of filing only shall the pendency of the action be 
constructive notice to a purchaser or encumbrancer of the property 
affected thereby, and every person whose conveyance or encumbrance 
is subsequently executed or subsequently recorded is deemed a 
subsequent purchaser or encumbrancer with notice and is bound by all 
proceedings taken after the filing of such notice to the same extent as 
if that person were a party to the action. For the purpose of this 
section, an action is deemed to be pending from the time of filing such 
notice, but such notice is of no avail unless it is followed by the first 
publication of the summons, or by the personal service thereof on a 
defendant, within sixty days after such filing. 
 

N.D.C.C. § 28-05-07. 

The North Dakota lis pendens statute is substantially similar to the New 

Mexico Lis Pendens Statutes.  Compare N.D.C.C. § 28-05-07 to N.M.S.A. §§ 38-

1-14 and 38-1-15.  The North Dakota Supreme Court went on to hold that 

“proceedings” includes settlements of the litigation and such settlement does not 

need to be incorporated into any judgment.  See Bragg, 763 N.W.2d at 485-89.  

The same logic applies with equal force here.  Accordingly, the ORRI Defendants, 

as subsequent purchasers, are bound as subsequent purchasers to the settlement of 

the Burle Litigation and Briggs’ and BC’s disclaimer of the Hogback Lease 

pursuant to the settlement embodied in the Plan and Confirmation Order.  The 

Court should reverse and render that the appellees take nothing. 

CONCLUSION 
 

 WHEREFORE, PREMISES CONSIDERED, the Trustee respectfully 

requests that the Court reverse the decisions of the Bankruptcy Court and the 
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District Court and (1) render that the ORRIs take nothing because (a) the Trustee 

may raise the ORRIs’ undisputed lack of Navajo Nation consent to invalidate 

them, (b) the ORRIs had constructive notice of the Vallecito bankruptcy and are 

therefore not good faith purchasers, or (c) the ORRIs are bound as subsequent 

purchasers to the settlement embodied in the Plan as part of which their grantor 

took nothing; or (2) alternatively, remand for a new trial with instructions that the 

Letter fits within one or more exceptions to the hearsay rule. 

Respectfully submitted, 
 
/s/ Scott M. DeWolf 
Scott M. DeWolf 
Tex. Bar No. 24009990 
Julian P. Vasek 
Tex. Bar No. 24070790 
Rochelle McCullough LLP 
325 N. Saint Paul St., Ste. 4500 
Dallas, Texas 75201 
214-953-0182 (Tel) 
214-953-0185 (Fax) 
 
Attorneys for Harvey Leon Morton 
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