
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
)
)
)
)

Plaintiff, )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

----------------------------)

THE CONFEDERATED TRIBES OF
THE GRAND RONDE COMMUNITY
OF OREGON,

v.

SALL Y JEWELL
KEVIN WASHBURN
STANLEY M. SPEAKS
UNITED STATES
DEPARTMENT OF THE INTERIOR

Defendants,

v.

THE COWLITZ INDIAN TRIBE,

Intervenor Defendant.

Civ. No. 13-cv-00849BJR

Judge Barbara J. Rothstein

BRIEF OF AMICUS CURIAE THE CONFEDERATED TRIBES OF THE WARM
SPRINGS RESERVATION OF OREGON IN SUPPORT OF DEFENDANT'S AND

INTERVENOR DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

IlQ KARNOPP

PETERSEN LLP

ATTORNEYS AT LAW 1201 NW WALL ST STE 300 BEND, OR 97701 541.382.301 1

Case 1:13-cv-00849-BJR   Document 72   Filed 02/24/14   Page 1 of 18



TABLE OF CONTENTS

INTRODUCTION AND SUMMARY OF ARGUMENT 1

ARGUMENT 3

I. Background on the ICC and the Warm Springs and Cowlitz ICC Cases 3

A. Overview of the Indian Claims Commission 5

B. The Cowlitz Tribe's ICC Case 7

C. The ICC's "Exclusive Use" Standard of Proof 8

D. The Warm Springs ICC Case 9

II. The Secretary Properly Relied on the Cowlitz Tribe's ICC Adjudication in
Determining that the Parcel is Eligible for Gaming Under the "Initial
Reservation" Exception in IGRA 11

CONCLUSION 15

WI IOIS(e)/61785 l.doc

IIKARNOPP

PETERSEN LLP

ATTORNEYS AT (.AW 1201 NW WALL ST STE 300 BEND, OR 97701 541.382.301 1

Case 1:13-cv-00849-BJR   Document 72   Filed 02/24/14   Page 2 of 18



INTRODUCTION AND SUMMARY OF ARGUMENT

Amicus Curiae The Confederated Tribes of the Warm Springs Reservation of

Oregon ("Warm Springs Tribe" or "Warm Springs") is a sovereign governmental and

corporate entity that is the legal and political successor in interest to the seven tribes and

bands that were signatories to the Treaty with the Tribes of Middle Oregon of June 25,

1855, 12 Stat. 963 ("Treaty of 1855"). Pursuant to Section 17 and Section 18 of the

Indian Reorganization Act of 1934 ("IRA"), the Warm Springs Tribe in 1938 adopted a

constitution and bylaws and also adopted a federal corporate charter, both of which were

approved by the Secretary of the Interior. These organic documents establish tribal

membership criteria, objectives, power and authority, and provisions for a tribal council

to exercise legislative, executive and judicial powers of the Warm Springs Tribe and also

to exercise the corporate powers of the Warm Springs Tribe.

Consistently with its organic documents and its unique sovereign status, the

Warm Springs Tribe exerts primary governmental authority over the Warm Springs

Reservation ("Reservation"), a beautiful but remote expanse of approximately 644,000

acres in northern Central Oregon reserved for the exclusive use of the Warm Springs

Tribe by the Treaty of 1855. The Reservation consists almost entirely of trust land. The

Treaty of 1855 also reserved important off-reservation rights including the right to hunt,

pasture livestock, gather roots and berries on unclaimed lands, and to fish at usual and

accustomed stations. In exchange for those reserved rights, the signers of the Treaty of

1855 ceded title to approximately 10 million acres ofland ("Warm Springs ceded lands").

See Exhibit A (map of Reservation and Warm Springs ceded lands).

For several years, the Warm Springs Tribe pursued a fee-to-trust application for

the Secretary of the Interior to take into trust a 25-acre parcel of land located in Cascade
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Locks, Oregon ("Cascade Locks parcel") for the purpose of constructing a gaming

facility and resort pursuant to 25 C.F.R. Part 151 and Section 20(b)(1 )(A) of the Indian

Gaming Regulatory Act ("IGRA"). Cascade Locks is within the Warm Springs ceded

lands and is within the area determined by the Indian Claims Commission ("ICC") to be

the Warm Springs Tribe's aboriginal lands exclusive of the claim of any other tribe or

tribes - viz., the Warm Springs Tribe demonstrated it had actual, exclusive, and

continuous use and occupancy of the area for an extended time prior to the loss of the

property. Confederated Tribes of the Warm Springs Reservation of Ore. v. United States,

ICC Docket No. 198 ("Warm Springs ICC case"). The Cascade Locks parcel is

approximately 45 miles from Downtown Portland and 64 miles from the parcel at issue in

this case ("Parcel" or "Cowlitz Parcel"). The Warm Springs Tribe currently operates a

Class III gaming facility on the Reservation in Warm Springs, Oregon.

Similar to Warm Springs, the Cowlitz Tribe adjudicated its aboriginal lands

claims in an ICC proceeding. Simon Plamondon, on Relation of the Cowlitz Tribe of

Indians v. United States, ICC Docket No. 218 ("Cowlitz Tribe ICC case"). Plaintiff

erroneously relies on the Cowlitz Tribe's ICC case to refute the Secretary's finding that

the Cowlitz Tribe has significant historical connections to the Parcel in satisfaction of the

Department of the Interior's regulations implementing IGRA. Plaintiff misconstrues the

effect of the Cowlitz Tribe's ICC case because Plaintiff fails to appreciate the high

standard imposed by the ICC in its aboriginal land adjudication cases when determining

exclusive use and occupancy areas. For this reason, the Warm Springs Tribe appears as

amicus curiae in support of the Secretary of the Interior's Record of Decision for the

Trust Acquisition of, and Reservation Proclamation for the 151.87-acre Cowlitz Parcel in
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Clark County, Washington, for the Cowlitz Indian Tribe issued on April 22, 2013,

("ROD,,).I The Warm Springs Tribe's experience with the ICC illustrates that the

Cowlitz Tribe's ICC adjudication is indeed supportive of the Secretary of the Interior's

finding that the Cowlitz Tribe has significant historical ties to the Parcel.

ARGUMENT

I. BACKGROUND ON THE ICC AND THE WARM SPRINGS AND
COWLITZ ICC CASES

Under lORA, a tribe may conduct gaming activities on lands taken into trust after

October 17, 1988, if it meets one of several exceptions set forth in Section 20 oflORA.

The Secretary determined that the Parcel was eligible for gaming under the "initial

reservation exception," 25 U.S.C. § 2719(b)(1)(B)(ii), which requires that the Cowlitz

Tribe demonstrate certain factors relating to the geographic location of the land, as well

as the Tribe's historical and modern connection to the land. 25 C.F.R. § 292.6(d).

Specifically, if a tribe does not have a proclaimed reservation on the effective date of the

regulations, to be proclaimed an initial reservation under this exception, the tribe must

demonstrate the following:

[T]he land is located within the State or States where the Indian tribe is
now located, as evidenced by the tribe's governmental presence and tribal
population, and within an area where the tribe has significant historical
connections and one or more of the following modern connections to the
land:

(1) The land is near where a significant number of tribal members
reside; or

1 Although the Warm Springs Tribe's submission is limited to Plaintiffs interpretation of the Cowlitz
Tribe's ICC case, the Warm Springs Tribe is generally supportive of the ROD, including the Secretary's
construction of Sections 5 and 19 of the Indian Reorganization Act, 25 U.S.C. §§ 465, 479 (2006), in light
of Carcieri v. Salazar, 555 U.S. 379 (2009). As discussed in detail by Intervening Defendant Cowlitz
Tribe, Plaintiffs interpretation of the IRA is far more restrictive than the holding of Carcieri dictates, and
is inconsistent with the text, legislative history, and remedial purpose of the IRA. Contrary to Plaintiffs
position, the Secretary correctly determined-both as a matter of law and as a matter of fact-that the
Cowlitz Tribe was "under federal jurisdiction" in 1934 as required by the IRA.
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(2) The land is within a 25-mile radius of the tribe's headquarters
or other tribal governmental facilities that have existed at that
location for at least 2 years at the time of the application for land-
into-trust; or

(3) The tribe can demonstrate other factors that establish the tribe's
current connection to the land.

25 C.F.R. § 292.6(d).

In determining that the Tribe had met the criteria outlined in this section, the

Secretary found that:

The key question is whether the historic Cowlitz Indians had significant
historical connections with the Cowlitz Parcel. The Department answers
this in the affirmative. First, the ICC concluded that the Cowlitz had
exclusive use and occupancy of a large area that includes land a mere
fourteen miles to the north of the Cowlitz Parcel. Second, the historic
record - particularly as found by the ICC and the BAR - demonstrates
many connections between the Cowlitz Tribe and the Cowlitz Parcel.
These connections primarily involve subsistence use (and concomitant
trade) throughout a large area along the Columbia River, including lands
in the vicinity of the Cowlitz Parcel. Finally, the Cowlitz Tribe satisfies
the modern connection requirement. We therefore conclude that the
Cowlitz Parcel, once accepted into trust, would qualify as the Tribe's
initial reservation pursuant to 25 U.S.C. § 2719(b)(1)(B)(ii).

AR140517 (ROD at 137).

The Plaintiff asserts that the Cowlitz do not have any historical connection to the

Parcel, and thus the Secretary must vacate the ROD. (Pl.'s Mot. for Summ. J. 33-43).

To support its assertion, Plaintiff relies in part on the adjudication of an earlier Cowlitz

claim by the Indian Claims Commission (ICC). Specifically, the Plaintiff claims that

"the ICC found that the southernmost edge of the land to which the Cowlitz had a

legitimate ownership claim was approximately 14 miles north of the Parcel," and that the

ICC "explicitly rejected" the Cowlitz claim that their ancestors lived near the Lewis
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River, which flows within two miles of the Parcel. (Pl.'s Mot. at 33) Plaintiff is

mistaken about the effect of the ICC adjudication on the current proceeding.

A. Overview of the Indian Claims Commission

Congress established the ICC in 1946 to hear and resolve claims for money

damages by tribes against the United States, which were previously barred by the

government's sovereign immunity. Indian Claims Commission Act, Pub. L. No. 79-726,

60 Stat 1049 (1946) (formerly codified at 28 U.S.c. § 1505,25 U.S.c. § 70 et seq.)

("ICC Act"). The ICC Act authorized the ICC to adjudicate all historical claims of "any

tribe, band, or other identifiable group of American Indians residing within the territorial

limits of the United States or Alaska" that accrued before August 13, 1946. ICC Act, 28

U.S.c. § 1505 (repealed 1978). The ICC Act gave the ICC jurisdiction over five broad

classes of historic claims, including "claims arising from the taking by the United

States ... oflands owned or occupied by the claimant without the payment for such lands

of compensation agreed to by the claimant[.]" ICC Act § 2 (formerly codified at 25

U.S.C. § 70a). The ICC Act provided that the Court of Claims and the Supreme Court

would have appellate review over the ICC's decisions. ICC Act § 20 (formerly codified

at 25 U.S.c. § 70s).

The vast majority of the cases heard by the ICC were tribal claims for the taking

of Indian lands without just compensation. Most of these claims were based on

"aboriginal title," wherein the Indian claimants were required to prove that the lands in

question were their aboriginal homeland, used and occupied exclusive of other Indian

peoples, for a long period of time prior to non-Indian settlement. See Sac and Fax Tribe

a/Indians of Okla. v. United States, 383 F.2d 991, 998 (Ct. Cl. 1967).
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The ICC initially was granted a life of ten years, during which it was to hear and

decide all cases filed prior to August 13, 1951. ICC Act § 23 (formerly codified at 25

U.S.c. § 70v). This grant of authority was extended several times to allow the ICC

adequate time to meet the needs of its tremendous caseload. The ICC's authority finally

terminated on September 30,1978. See Act of October 8,1976, Pub. L. No. 94-465 § 2,

90 Stat. 1990 (1976). According to the ICC's final report, the ICC completed 546

dockets during its 31 year existence. United States Indian Claims Commission, August

13, 1946-September 30, 1978: Final Report 125 (1979).

ICC rulings set high evidentiary standards for proving aboriginal title. Michael

Leider & Jake Page, Wild Justice: The People of Geronimo v. The United States 90

(1997). Those high evidentiary standards were especially difficult to meet as the issues

to be proved were rarely supported by a written record. Id. at 270; see also Snake or

Piute Indians of Former Malheur Reservation in Ore. v. United States, 112 F. Supp. 543,

552 (Ct. Cl. 1953). In addition, the Department of Justice aggressively defended every.

claim and maintained a policy of appealing all adverse judgments and rarely settling

claims. Leider & Page, supra, at 92-93; see also Nell Jessup Newton, Compensation,

Reparations & Restitution: Indian Property Claims in the United States, 28 GA. L. REv.

453,469 (1994). Indeed, many commentators have argued that the ICC failed to

accomplish its purpose of acknowledging and redressing past wrongs committed against

tribes by the United States because of the adversarial nature of the proceedings and the

difficult evidentiary standards set by the Commission. Id.
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B. The Cowlitz Tribe's ICC Case

In 1951, the Cowlitz Tribe brought an action in the ICC concerning aboriginal

title to a tract of land in the southwestern part of Washington containing the entire

drainage of the Cowlitz and Lewis Rivers (which included the area in which the Parcel is

located). 2 See Simon Plamondon, on Relation of the Cowlitz Tribe of Indians v. United

States, 21 Ind. Cl. Comm. 143, 170 (1969). In its 1969 decision, the ICC judicially

determined that the Cowlitz Tribe exclusively used and occupied a large tract of land in

Southwest Washington extending from Naches Peak (near Mt. Rainier) in the north to the

mouth of the Kalama River in the south.' This adjudicated exclusive use and occupancy

area lies only fourteen (14) miles to the north of the Cowlitz Parcel.

Plaintiff asserts that the 14 mile distance between the Parcel and the southernmost

edge of the ICC-established exclusive use and occupancy area supports a conclusion that

the Cowlitz did not have significant historical connections to the Parcel for the purposes

ofIGRA. (Pl.'s Mot. at 34). Plaintiff fails to appreciate the high standard imposed by

the ICC in its aboriginal land adjudication cases, however.

2 By adjudicating the Cowlitz Tribe's claim for the taking of its lands, the ICC recognized the Cowlitz
Tribe as an "Indian tribe, band, or other identifiable group of American Indians residing within the
territorial limits of the United States or Alaska" within the meaning of the ICC Act. Indeed, the ICC
employed stringent standards when determining whether Indian claimants constituted a band or a tribe.
Lieder & Page, supra, at 119. The Cowlitz Tribe's ICC suit commenced in 1951-seventeen years after
Congress passed the IRA-and lasted for over twenty years. In compliance with the fee-to-trust provisions
of the IRA as interpreted in Carcieri, the ICC's adjudication of the Cowlitz Tribe's suit is yet another
example of the federal government's continuous recognition and assertion of jurisdiction over the Cowlitz
Tribe from its first contact with the Tribe until the Cowlitz Tribe was formally acknowledged in 2002 for
the purpose of receiving federal benefits available to tribes with a formal government-to-government
relationship with the United States.
3 The ICC issued a decision on rehearing in June 1971, which was affirmed by the Court of Claims in
October 1972. Simon Plamondon, on Relation of the Cowlitz Tribe of Indians v. United States, 25 Ind. Cl.
Comm. 442 (1971), aff'd, 199 Ct. Cl. 523,467 F.2d 935 (1972). These subsequent proceedings focused
solely on the date of the taking, however, and neither party contested the ICC's findings as to the extent of
the aboriginal title of the Cowlitz Tribe as determined by the ICC in its 1969 decision. See Plamandon,
467 F.2d at 935.
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C. The ICC's "Exclusive Use" Standard of Proof

The ICC was scrupulous about determinations of aboriginal title to land. It was

not enough for a tribe to show that the United States had acknowledged an area of land as

its aboriginal lands through treaty language. See Confederated Tribes of the Warm

Springs Reservation of Ore. v. United States, 177 Ct. Cl. 184 (Ct. Cl. 1966). In order to

prove aboriginal title and be entitled to compensation from the United States, the ICC

required a showing that the tribe in question had actually occupied an area for time

immemorial, or at least for "a long period of time" before the treaty was signed, and with

a claim of ownership. Sac and Fox Tribe of Indians of Okla. v. United States, 383 F.2d

991,998 (Ct. Cl. 1967) ("To be accepted under the Indian Claims Commission Act,

aboriginal title must rest on actual, exclusive and continuous use and occupancy 'for a

long time' prior to the loss of the property." (emphasis added)).

In addition to long usage, the tribe bringing the claim must also establish that its

use of the land was exclusive; that is, the land was not used in common with other Indian

peoples. The court considered this exclusivity requirement in several cases before it:

The obstacle facing the Indian claimants in this litigation is the
requirement of "exclusiveness." Generally, mixed and non-exclusive use
and occupancy of an area precludes the establishment of any aboriginal
title by any of the users of the subj ect propeliy. Quapaw Tribe v. United
States, 120 F.Supp. 283,128 Ct.Cl. 45 (1954). The purpose of this
requirement is fairly obvious. In order to award compensation to the
Indians for the value of land ceded to or taken by the Government, it is
essential that the Commission first determine that the land in question was
truly "owned" by the ancestors of the particular claimant or claimants.
Certainly, one of the primary characteristics of ownership is the desire and
ability to exclude others from the area over which ownership is claimed.

([9 KARNOPP

PETERSEN LLP

ATTPnNEYS AT LAW

8 WII01.5(e)/6178Sl.doc

BEND, OR 97701 541.382.30111201 NW WALL ST STE 300

Case 1:13-cv-00849-BJR   Document 72   Filed 02/24/14   Page 10 of 18



Strong v. United States, 207 F.2d. 556, 561 (Ct. Cl. 1975) (emphasis added)
(citation in original).

Implicit in the concept of ownership of property is the right to exclude
others. Generally speaking, a true owner of land exercises full dominion
and control over it; a true owner possesses the right to expel intruders. In
order for an Indian tribe to establish ownership of land by so-called Indian
title, it must show that it used and occupied the land to the exclusion of
other Indian groups. True ownership of land by a tribe is called in question
where the historical record of the region indicates that it was inhabited,
controlled or wandered over by many tribes or groups.

United States v. Pueblo of San Ildefonso, 513 F.2d 1383, 1394 (Ct. Cl. 1975)
(emphasis added).

Thus, a tribe cannot establish aboriginal title to land unless it proves that its

historic use and occupancy of the land was exclusive. Conversely, where the ICC has

ruled that aboriginal title exists in a tribe, it must necessarily have found that the tribe's

historic use of the land was exclusive and continuous, and no other Indian peoples have a

claim of ownership to that land.

D. The Warm Springs ICC Case

The Warm Springs Tribe's ICC case (ICC Docket No. 198) provides a good

example of the high standard of proof required by the ICC when adjudicating exclusive

use and occupancy of aboriginal lands. In the Treaty of 1855, the Indian signatories

ceded to the United States approximately 10 million acres of land, reserving for their

exclusive use the Warm Springs Reservation. The minutes of the three-day treaty

negotiations from July 23 to 25, 1855, as well as the final treaty language, demonstrate

how the Indian signatories described their sovereign territory by referencing geographic

landmarks, and specifically reserved the Warm Springs Reservation from the territory

ceded, again by reference to specific geographic landmarks. See Exhibit B (Treaty of

1855); Exhibit C (Minutes of Treaty of 1855). In 1958, the Tribe brought a claim before
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the ICC asserting ownership of those ceded lands by aboriginal title and seeking just and

equitable compensation for them. Ultimately, the ICC found that the Warm Springs

Tribe had established aboriginal title to slightly more than 1.6 million acres ofland-only

16 percent of the lands ceded by the signatory tribes in the Treaty of 1855. Confederated

Tribes of the Warm Springs Reservation of Ore. v. United States, 18 Ind. Cl. Comm. 354

(1967). This very narrow determination of aboriginal title did not alter the fact that

Warm Springs tribal members from treaty time to the present day actively exercise their

treaty reserved off-reservation hunting, grazing, food-gathering, and fishing rights

throughout the 10 million-acre Treaty ceded area and beyond at "usual and accustomed"

locations. See Sohappy v. Smith, 302 F. Supp. 899 (D.C. Or. 1969).

The case before the ICC, which was fiercely contested, lasted for nearly twenty

years, and was appealed to the United States Court of Claims in 1966. The Warm

Springs Tribe put on extensive evidence, including the testimony of anthropologists and

historians, correspondence between the U.S. Indian agents for Oregon Territory and

Washington, D.c., from the 1840s through the tum of the century, journals and other

writing of early explorers through the region, including extensive portions of the journals

of Lewis and Clark, journals of white settlers, and sworn affidavits of tribal members

who were living at treaty times. Confederated Tribes of Warm Springs Reservation of

Ore. v. United States, 177 Ct. Cl. 184 (1966). In its final judgment, the ICC determined

that the Warm Springs Tribe held aboriginal title to seven separate but contiguous tracts

ofland located along the south side of the Columbia River totaling 1,605,000 acres.

Confederated Tribes of Warm Springs Reservation of Ore. v. United States, 12 Ind. Cl.

Comm. 664, 708-710 (1963); see also Order Amending Findings of Fact and
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Interlocutory Order, Confederated Tribes of Warm Springs Reservation of Ore. v. United

States, 18 Ind. CI. Comm. 361-a (1967). Notably, and over the Tribe's strenuous

objections, none of the lands within the boundaries of the Warm Springs Reservation as

described in the Treaty of 1855 were included within the boundaries of the Warm Springs

Tribe's exclusive use and occupancy area adjudicated by the ICC. See Exhibit D (Map of

Reservation and ICC Judgment Area). To this day, Warm Springs tribal members refuse

to accept as valid the ICC's determination that the Reservation their forefathers

specifically negotiated for in 1855 as an exclusive tribal homeland carved out of the 10

million acres of their sovereign territory described in the 1855 Treaty was not under their

exclusive use and occupancy at treaty time.

II. THE SECRETARY PROPERLY RELIED ON THE COWLITZ TRIBE'S
ICC ADJUDICATION IN DETERMINING THAT THE PARCEL IS
ELIGIBLE FOR GAMING UNDER THE "INITIAL RESERVATION"
EXCEPTION IN IGRA

In its Motion for Summary Judgment, Plaintiff relies on the fact that the Cowlitz

Parcel is fourteen miles south of the exclusive use and occupancy area adjudicated by the

ICC as evidence that the Cowlitz Tribe does not have "significant historical connections"

to the Parcel required to meet IGRA's initial reservation exception. (PI. 's Mot. at 33-36).

To the contrary, the close proximity of the Parcel to the ICC boundary supports the

Secretary's finding that the Cowlitz Tribe does indeed have sufficient historical ties to the

Parcel to satisfy the applicable regulatory standard.

Under the Department of the Interior's regulations addressing gaming on land

acquired by a tribe after 1988, in order to show that the tribe has "significant historical

connections" to a tract of land in order to be eligible for gaming under the "initial

reservation" exception in IGRA, it must demonstrate to the Secretary that:
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[T]he land is located within the boundaries of the tribe's last reservation
under a ratified or unratified treaty, or a tribe can demonstrate by
historical documentation the existence of the tribe's villages, burial
grounds, occupancy or subsistence use in the vicinity of the land.

25 C.F.R. § 292.2.

Here, the Cowlitz Parcel was not reserved under a treaty, so the Cowlitz Tribe

must demonstrate that it conducted certain activities within the vicinity of the Parcel. As

Plaintiff points out, "vicinity" is defined as "a surrounding area or district." Webster's

Third New Int'l Dictionary 2550 (3d ed. 1986). Unlike the ICC standard for proving

aboriginal title-which required tribes to prove exclusive use and occupancy of lands for

a long period of time-the standard set by the Department requires the Cowlitz Tribe to

demonstrate that it conducted one or more of the following uses in the area surrounding

the Parcel: (1) villages, (2) burial grounds, (3) occupancy, or (4) subsistence use. The

Department has not required that any of these uses be exclusive, or even that these uses

be on the Parcel itself.

The ICC recognized that the Lewis River area was "used by various Indian groups

throughout the first half of the nineteenth century," which precluded the ICC from

determining that the Cowlitz Tribe had exclusive use and occupancy of the Parcel.

Palmondon, 21 Ind. Cl. Comm. at 147. Indeed, the evidence examined and discussed by

the ICC suggests that the Cowlitz did occupy the area in which the Parcel is located. See,

e.g., id. at 155.

Given the stringent standards imposed by the ICC when determining aboriginal

title, such occupancy would be expected where the Cowlitz Tribe's area of aboriginal title

as adjudicated by the ICC is only fourteen miles north of the Parcel. In other words,

where a parcel is only fourteen miles away from an ICC adjudicated boundary, it is likely
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the affected tribe has significant historical connections with the parcel sufficient to satisfy

the initial reservation exception in IGRA.4

Indeed, even Plaintiff claims historical connections to the Parcel, asserting that

the Multnomah Chinookans who lived at the mouth of the Lewis River are among the

ancestors of the Grand Ronde. (Pl.'s Mot. at 34, n. 23). The Grand Ronde never

submitted land claims to the Indian Claims Commission, so their connection to the area

surrounding the Parcel has never been adjudicated. The Grand Ronde's reservation is,

however, located 88 miles from the Parcel, which is significantly more than the fourteen

miles at issue here. By making a claim of significant historical connection to the Parcel,

Plaintiff has essentially acquiesced that it is possible for a tribe to have significant

historical connections to a parcel ofland that is not located within a tribe's area of long-

term exclusive use and occupancy.

Plaintiff warns that a broad reading of the initial reservation exception would give

newly recognized tribes an advantage over preexisting tribes because they could

opportunistically place their new reservations near lucrative gaming markets. (PL.'s Mot.

at 32). The narrow reading of the initial reservation exception promoted by Plaintiff-

essentially requiring that the Parcel be within the Cowlitz Tribe's ICC adjudicated

exclusive use and occupancy area in order to prove that it has "significant historical

4 This conclusion is consistent with the Department's Final Rule, in which it clarified that the term
"significant historical connection" is "not limited to the tribe's exclusive use and occupancy area" because
such a limitation "would create too large a barrier to tribes in acquiring lands[.]" 73 Fed. Reg. 29354,
29360, 29366 (May 20, 2008).
5 The Warm Springs Tribe recognizes that Plaintiff has conceded that an ICC finding is not necessarily
dispositive in an IGRA determination because the ICC used an "exclusive use" standard to define the
Cowlitz's aboriginal territory, not the "significant historical connections" IGRA standard. (PI.'s Mot. at 33,
34, n. 22). But Plaintiff suggests that in applying the IGRA standard, the Secretary must determine that the
Cowlitz Tribe historically owned or possessed the Parcel to the exclusion of other tribes. (PI.'s Mot. at 33).
In application, the standard proposed by Plaintiff is indistinguishable from the "exclusive use and
occupancy" standard used by the ICC.
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connections" to the Parcel-would have the opposite effect, however. As Plaintiff

recognizes, IGRA allows Indians to conduct gaming activities on their existing

reservations. Plaintiff further recognizes that "those pre-existing reservations were, by

definition, land to which the tribes had close historical and cultural connections." (PI. 's

Mot. at 32). While that may be true as a general proposition, certainly many pre-existing

reservations are in locations where the tribes have "significant historical connections" but

are not within ICC "exclusive use and occupancy" areas. Warm Springs is an example.

Pursuant to IGRA, the Warm Springs Tribe operates a gaming facility on the

Warm Springs Reservation, which it reserved for the exclusive use of the Warm Springs

Tribe under the Treaty of 1855. Although the Reservation is described with particularity

in the Treaty of 1855 and located entirely within the boundaries of the sovereign territory

ceded by the Warm Springs Tribe in the 1855 Treaty, it is approximately ten miles south

of the southern boundary of the Warm Springs Tribe's exclusive use and occupancy area

established by the ICC. In other words, while Warm Springs unquestionably had at treaty

time "significant historical connections" to the Wann Springs Reservation, according to

the ICC the Reservation was not within its "exclusive use and occupancy" area. Under

Plaintiffs misreading ofIGRA and its implementing regulations, if the Warm Springs

Tribe had not treated with the United States and set aside the Reservation under the

Treaty of 1855 and had instead been limited to the ICC adjudicated boundary, it would

not have been able to establish its reservation in its current location and to conduct

gaming activities thereon. That absurd outcome illustrates Plaintiffs misreading of the
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law as equating "significant historical connections" as synonymous with an ICC

"exclusive use and occupancy" determination.f

In sum, the Secretary properly determined that the Cowlitz Tribe has significant

historical connections to the Parcel based in part on the facts adjudicated by the ICC.

Thus, the Parcel is eligible for gaming under the "initial reservation exception" in lGRA.

CONCLUSION

As acknowledged by the Plaintiff, this Court may set aside the ROD only if it is

"arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law" or

"in excess of statutory jurisdiction, authority, or limitations, or short of statutory right." 5

U.S.c. § 706(2) (2006); see, e.g., Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512

(1994); Certified Color Mfrs. Ass 'n v. Mathews; 543 F.2d 284,293-94 (D.C. Cir. 1976).

Here, the Secretary has carried out obligations mandated by the IRA and IGRA, and has

interpreted the relevant provisions of those statutes consistently with the text, context,

and legislative history of the statutes, and with applicable case law. Thus, the Court

should deny the Plaintiffs Motion for Summary Judgment.

6 In fact, Plaintiff takes a broad view of historical connections in other contexts, particularly with respect to
its own historical connections to various areas within the region. Plaintiff has claimed an historical
connection to the Parcel, stating that the "Multnomah Chinookans who lived at the mouth of the Lewis
River are among the ancestors of the Grand Ronde." (PI. 's Mot. at 34, n. 33). In the context of the Warm
Springs Tribe's fee-to-trust application to conduct gaming activities in Cascade Locks, Oregon, Plaintiff
has even claimed an historical connection to the Cascade Locks parcel, which was adjudicated by the ICC
to be an area of exclusive use and occupancy of the Warm Springs Tribe. See October 27, 2008 letter to
Stanley Speaks from Rob Greene (Exhibit E).
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