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SUMMARY OF ARGUMENT 

The Indian Reorganization Act (IRA) was conceived, constructed and enacted in the early 

20th century for the exact purpose of assisting tribes like Cowlitz in addressing the devastating 

consequences of the United States’ 19th century Indian land grab.  Plaintiffs Grand Ronde (whose 

own federal recognition was Congressionally terminated), four card rooms bent on protecting their 

market, and Clark County,1 employ a series of linguistic and legal gymnastics to argue otherwise.   

First, Plaintiffs conflate the concepts of “recognized Indian tribe” with “now under federal 

jurisdiction”, arguing that both terms mean the same thing:  the existence of a formal “government-

to-government” relationship in 1934.  To reach this result Plaintiffs ignore black letter rules of 

statutory construction, misconstrue the import of the Carcieri v. Salazar, 555 U.S. 379 (2009) 

concurring opinions, and contort relevant case law.  Clark County now also adds an argument based 

on the federal acknowledgement regulations that it utterly failed to raise in its earlier briefing or 

during the more than eleven years of administrative proceedings which predate the Department’s 

April 22, 2013 decision.  This last Hail Mary must be rejected on such grounds alone. 

Second, Plaintiffs argue that even if the Secretary has authority to acquire the land in trust, 

the Cowlitz Tribe may not use it for gaming.  But the Secretary’s finding that the Cowlitz Parcel 

meets the Indian Gaming Regulatory Act’s (IGRA’s) requirements for an “initial reservation” is 

supported by the plain language of IGRA’s implementing regulations, by prior agency precedent, 

and by relevant case law.  Conversely the nonsensically restrictive interpretation of the regulatory 

language urged by Plaintiffs finds absolutely no basis in the language of IGRA, its legislative history, 

or the implementing regulations, and runs counter to relevant case law.   

                                                 
1 Four local card  rooms, Clark County, and several individuals are together co-Plaintiffs in their action against the 
United States and so herein collectively are referred to as “Clark County.” 
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Finally, Plaintiffs argue that the Court should substitute its judgment for that of BIA and 

remand the agency's NEPA analysis because they disagree with BIA's conclusions.  But BIA 

properly considered the project applicant's goals and relevant statutory context in formulating the 

purpose and need; it identified and evaluated a full range of reasonable alternatives based on well-

supported factual and technical determinations; and it thoroughly evaluated the environmental 

issues, providing a detailed discussion of impacts allowing the decision-maker to take the requisite 

hard look at environmental factors.  BIA's NEPA analysis is fully supported by extensive, well-

documented factual determinations, expert technical analyses, and controlling case law, and should 

be upheld as reasonable and in accord with law.   

ARGUMENT 

I. THE SECRETARY'S AUTHORITY UNDER SECTION 5 TO ACQUIRE LAND 
FOR THE COWLITZ INDIAN TRIBE IS CLEAR 

A. Cowlitz Satisfies Section 19's Recognition Requirement 

The IRA defines "Indian," in part, as “all persons of Indian descent who are members of any 

recognized Indian tribe now under Federal jurisdiction….”  25 U.S.C. § 479.  Plaintiffs insist that 

"Indian" must be read: "[A]ll persons of Indian descent who are members of any [now/currently] 

recognized tribe now under federal jurisdiction," and accordingly the Secretary only has authority to 

take land in trust for Indian tribes recognized in 1934.2  But that is not what the statute says.  

Neither the rules of statutory construction nor the opinions of the three Justices who concurred 

with the majority in Carcieri support Plaintiffs' revisionism.  Rather, quite literally, the IRA makes 

eligible for its benefits "any recognized Indian tribe" as long as it was "now under federal 

jurisdiction" as of 1934.   

                                                 
2 Plaintiffs’ current position is at odds with Plaintiff Card Rooms’ submission to the Department of the Interior on 
October 19, 2010, in which they wrote:   “Whether a tribe also had to be federally recognized in 1934 was not resolved, 
but if not, it must still have been ‘under federal jurisdiction.’”  AR023074. 
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Even if recognition were required in 1934, Plaintiffs fundamentally mischaracterize the 

meaning of "recognition" as used in the IRA.  The term must be understood according to its 

ordinary meaning when the statute was written – the more modern concept of "federal recognition” 

cannot be superimposed.  Finally, even if "recognition" under the IRA is interpreted as synonymous 

with “federal recognition” as that term is used today, Cowlitz was unequivocally recognized when 

the United States entered into treaty negotiations with it in 1855.  Congress -- the only branch of the 

government with authority to terminate the government-to-government relationship that defines the 

modern meaning of "federal recognition" -- has never taken that action.  Plaintiffs rely heavily on the 

Bureau of Indian Affairs' (BIA’s) failure to properly acknowledge the Tribe's recognized status 

during part of the 20th century, but BIA's prolonged failure to assist Cowlitz does nothing to change 

the fact that Congress has never withdrawn or terminated the Tribe's federal recognition.   

1. "Recognition" in 1934 is Not Required by the Statute. 

a. Canons of Construction.  Grand Ronde takes great pains to insist that it "has never 

argued that 'now' modifies 'recognized Indian tribe'", but rather that "'now under Federal 

jurisdiction' modifies the term 'recognized Indian tribe.'" (GR Mem. at 3, see also Clark Mem. at 3-5).  

This meaningless distinction does not save Plaintiffs.  Established rules of construction dictate that 

"now under Federal jurisdiction" applies to "Indian tribe" rather than "recognized Indian Tribe." 

The Nearest Reasonable Referent canon provides that "[w]hen the syntax involves something other 

than a parallel series of nouns or verbs, a prepositive or postpositive modifier normally applies only to 

the nearest reasonable referent."  Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of 

Legal Texts § 20 (Thomson West 2012) (emphasis added). Since the relevant syntax here does not 

involve a parallel series of nouns and verbs, the canon applies, and the nearest reasonable referent to 

the modifier "now under federal jurisdiction" is "Indian tribe."  Clark County argues that 

"'recognized Indian tribe' is a well-established term of art in Indian law" and so "now under Federal 
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jurisdiction" modifies the whole phrase, thereby excusing it from being subject to the canon.  Clark 

Mem. at 4.3  But the IRA does not treat "recognized Indian tribe" as one unit, as is obvious from the 

fact that the IRA defines the word "Indian" and the phrase "Indian tribe," but not the phrase 

"recognized Indian tribe".4 

b. The Concurring Justices Explicitly Say Recognition in 1934 is Not Required.  

Even accepting the Plaintiffs’ claim that “now under Federal jurisdiction” modifies the phrase 

“recognized Indian tribe,” the IRA imposes no time limit on when “recognition” can occur.  All 

three of the concurring Justices make clear that recognition may come after 1934, a position the 

majority opinion clearly did not foreclose despite the fact that the State of Rhode Island argued that 

recognition in 1934 was required.5  See ROD at 81-83, AR140462-64, Cowlitz Mem. at 23-28, and 

U.S. Mem. at 20-21.  Grand Ronde’s claims that Justice Breyer's position "is not crystal clear on the 

issue," but he could not have been clearer:  "The statute, after all, imposes no time limit upon 

recognition." Carcieri, 555 U.S. at 398 (Breyer, J. concurring).  Justices Souter and Ginsberg were 

equally direct: "[T]he statute imposes no time limit upon recognition…." Id. at  400 (Souter, J., and 

                                                 
3 Grand Ronde (Mem. at 3-4) proffers several analogies to support its conflated reading of the IRA, and finally settles on 
a fanciful statute providing benefits to "any heroic veteran now wounded."  But comparing the temporal requirement in 
Section 19 to such a statute merely results in a tautology.  A more apt comparison is to a statute providing benefits to 
"any certified veteran now wounded."  Assuming, per Carcieri, that the veteran must have been wounded as of a given time 
(say, 1934), the certification of the veteran would clearly take place later, when the veteran seeks, pursuant to the statute, to 
obtain the benefits in question.  Similarly, under Carcieri, as long as a tribe was under federal jurisdiction in 1934, that 
tribe may obtain recognition later and still meet the statute's requirements. 
4 Clark County argues that Section 19's second definition of "Indian" ("all persons who are descendants of such 
members who were, on June 1, 1934, residing within the present boundaries of any Indian reservation") may only be 
read in harmony with the first definition ("all persons of Indian descent who are members of any recognized Indian tribe 
now under Federal jurisdiction") if "such members" refers to members of a tribe that was recognized in 1934. (Clark 
Mem. at 5).  Clark County cites no support for this dubious argument.   But in any event the Cowlitz Tribe easily passes 
the test, as some Cowlitz tribal members lived on the Quinault Reservation at the time (see Halbert  v. United States, 283 
U.S. 753 (1931)), and so Clark County’s argument fails on the facts of this case. 
5  Despite the fact that Rhode Island explicitly argued that federal recognition in 1934 was required by the IRA, the 
Court's decision rests instead only on the question of whether Narragansett was under federal jurisdiction in 1934.  The 
majority took no issue with the concurring opinions, in obvious contrast to its express disagreement with portions of  
Justice Stevens' dissenting opinion, Carcieri, 555 U.S. at 393, n. 8, a fact which Plaintiff Grand Ronde ignores when it 
insists that the "majority opinion … provides no support" for the proposition that recognition can come at a  later date.  
GR Mem. at 7 (emphasis added). 
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Ginsberg, J., concurring).  See GR Mem. at 7-8 and Clark Mem. at  7-8.6   

c. Case Law.  Plaintiffs seek to rely on dicta and holdings in other, older cases, to 

suggest that a tribe must be "federally recognized" in 1934.  None of the cases detract from Justice 

Souter's conclusion.  First, United States v. John 437 U.S. 634 (1978) in fact supports the notion that 

formal recognition was not required in 1934.  Far from the "authoritative dicta" that Grand Ronde 

claims it to be, GR Mem. at 6, n. 5, the Court inserted a temporal reference in Section 19 for the 

purpose of rejecting the State's argument that a post-1934 reservation proclamation had no effect 

because the IRA was not  intended to apply to the Mississippi Choctaws.  437 U.S. 634, 649-50 

(1978) ("Assuming for the moment that authority for the proclamation can be found only in the 

1934 Act, we find this argument unpersuasive").  And indeed, in exploring this argument, the Court 

noted that the IRA applied even though "the Indians could not be regarded as a tribe at that time," in 

part because documents from the period showed that "the Department of the Interior anticipated 

that a more formal legal entity, a tribe for the purposes of federal Indian law, soon would exist."  Id. 

at 650, n. 20 (emphasis original). 

Maynor v. Morton, 510 F.2d 1254 (D.D.C. 1975) is likewise unhelpful to Plaintiffs.  Contrary 

to Grand Ronde's assertion, the court in Maynor never held that such recognition need be obtained as of 

1934.  Rather, the court found that although the plaintiff in that case was an "Indian," his status as 

such was not tied to membership in the Lumbee Tribe because "the Lumbee Indians were not a 

legally recognized group" in 1934-38.  Id. at 1258.  This case says nothing, however, about whether a 

tribe may later be designated as a "recognized Indian tribe" for the purposes of Section 19.     
                                                 
6 Clark County's statement that "Justice Breyer's opinion was joined by no other Justice" (Clark Mem. at 7) is flatly 
contradicted by Justice Souter's own words: "[s]ave as to one point, I agree with Justice Breyer's concurring opinion."  
Carcieri, 555 U.S. at 400 (Souter, J., joined by Ginsburg, J., concurring in part and dissenting in part).  Indeed, Clark 
County’s statement is inconsistent with the Card Rooms’ submission to the Department of the Interior , in which they 
explicitly concede that “three of nine Justices took the position that federal recognition is not synonymous with being under 
federal jurisdiction…” AR023076 (emphasis added).  The "one point" of disagreement concerned whether a remand was 
appropriate to allow the Secretary and the Narragansett Tribe to address the question of whether the tribe was under 
federal jurisdiction in 1934.  Carcieri, 555 U.S. at 401. 

Case 1:13-cv-00849-BJR   Document 66   Filed 01/29/14   Page 7 of 35



 

6 

 

Grand Ronde next latches on to a footnote in City of Sault Ste. Marie v. Andrus, 532 F. Supp. 

157 (D.D.C. 1980),  for the proposition "that the IRA was intended to benefit only those Indians 

federally recognized at the time of passage." (GR Mem. at 6-7).  But, as in John, the underlying 

premise (that a tribe must be recognized in 1934) was assumed arguendo, id. at , 160, n. 6, something 

Grand Ronde again fails to point out.  What is more, the court held that "subsequent recognition" of 

a tribe was sufficient to confirm the IRA's application, a position wholly at odds with Plaintiffs’ 

construction of the statute.  Id. at 161.  The court's holding thus clearly supports the Secretary's 

determination. 

Finally, while the court in United States v. State Tax Commission of State of Mississippi  505 F.2d 

633, 642-43 (5th Cir. 1974) indeed stated that "[t]he language of Section 19 positively dictates that 

tribal status is to be determined as of June, 1934," the court made clear that it was deciding the case 

"purely in a jurisdictional context."  (emphasis added).  Thus, if anything, the court's point about 

"tribal status" was to address whether the tribe was "under federal jurisdiction" as of 1934, and not 

whether it was recognized as of that date.  As the United States points out (Mem. at 26), this case 

was superseded in John, which found that the IRA applied notwithstanding the fact that "the Indians 

could not be regarded as a tribe" at the time of the IRA's passage. 

d. Legislative History.  In their Opposition/Reply briefs, Clark County (at 5-6) and 

Grand Ronde (at 4) cherry-pick statements from the IRA's legislative history to try to bolster their 

argument that a tribe must be "recognized" in 1934.  This ignores the far more complex reality:  The 

IRA in general, and Section 19 in particular, reflected a compromise between some senators (like 

Senate Indian Affairs Chairman Wheeler) who sought to include only tribes with presently enrolled 

members or those with a certain degree of Indian ancestry, and others (like Senators O'Mahoney, 

Thomas, and Frazier) who insisted upon including other tribes that maintained a tribal identity but 

that the federal government was not currently "tak[ing] care of" and did not otherwise meet 
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Chairman Wheeler's enrollment or blood quantum requirements.  See ROD at 85-86 (Senate 

Hearings at 263-66); see also AR002775-83.   

Clark County also insists that the only real purpose of the IRA was to reverse the allotment 

process by which tribes were losing land within established reservation boundaries. Clark Mem. at 5.  

While this was one of the IRA’s goals, equally important was to provide "for the acquisition … of 

land for Indians, now landless, who are anxious and fitted to make a living on such land," and to 

"stabilize the tribal organization of Indian tribes by vesting such tribal organizations with real, 

though limited, authority, and by prescribing conditions which must be met by such tribal 

organizations."  Felix S. Cohen, Cohen's Handbook of Federal Indian Law, 50 (1940 ed.), citing S. Rep. 

No. 1080, 73rd Cong. 2d sess. (May 10 (calendar day, May 22), 1934).  These purposes apply 

squarely to the Cowlitz Indian Tribe, which was landless in 1934 and whose government was 

receiving BIA technical assistance in connection with tribal meetings and approval of attorney 

contracts for pursuing the Tribe's land claims. See, e.g., AR05923-05928; AR59549-05954. 

Further, regardless of the purposes of the IRA in 1934, the 1994 amendments to the IRA, 25 

U.S.C. §§ 476(f) and (g), 108 Stat. 4791, make clear that the administrative agencies are required to 

apply the IRA equally to all recognized tribes.  Cowlitz  Mem. at 26-27.  Indeed, in Akiachak Native 

Community. v. Salazar, 935 F. Supp. 2d 195, 210 (D.D.C. 2013), reconsideration granted in part, Akiachak 

Native Community. v. Jewell, CV 06-969 (RC), 2013 WL 5428741 (D.D.C. Sept. 30, 2013), this Court 

looked to the 1994 amendments to strike down a regulation that restricted the Secretary's Section 5 

land acquisition to certain tribes (although the temporal question of when recognition must occur 

was not before the Court in that case).  Grand Ronde is incorrect that the Carcieri Court rejected the 

application of these amendments to tribes federally recognized after 1934.  GR Mem. at 9.  The 
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Court did not address the application of the 1994 amendments at all; rather, as noted above, Carcieri 

only concerned whether the Narragansett Tribe was "under federal jurisdiction" in 1934.7 

In sum, Plaintiffs' insistence that "recognition" cannot occur after 1934 is not supported by 

the canons of construction, the opinions of the three concurring Carcieri justices, case law, legislative 

history or common sense.  Moreover, any ambiguity as to whether "now" applies to "recognized 

Indian tribe”, or whether "now under federal jurisdiction” applies to "recognized Indian tribe" must 

be resolved in favor of the Cowlitz Indian Tribe.8  

2. Plaintiffs' Proposed Definition of "Recognized" is Fatally Flawed 

a. Plain Meaning of "Recognized"; Canons of Construction.  Plaintiffs insist that 

the term "recognized" is a term of art that must be used in a "political" or "jurisdictional" sense that 

has essentially the same meaning as the modern term of art "federally recognized".   But as with their 

temporal argument (see Section I.A.1 above) basic principles of statutory construction dictate 

otherwise.  

Giving "recognized" its ordinary meaning when the IRA was enacted favors a cognitive use 

of the term.  The Carcieri court applied much the same approach in interpreting the word "now," and 

relied on two major references of the day to do so:  Black’s Law Dictionary  (3d ed. 1933) and 

Webster’s New International Dictionary (2d ed. 1934).  Id., 555 U.S. at 388 ("[w]e begin with the 

ordinary meaning of the word 'now,' as understood when the IRA was enacted") see also, Scalia and 

Garner §§ 6, 7 (describing the "Fixed Meaning" and "Ordinary Meaning" canons).  The entries for 

"recognition" and "recognize" in Black's 1st through 3d Editions are either inapposite or at most 

                                                 
7 Contrary to Grand Ronde's arguments (GR Mem. at 9, n. 7), "the plain text" of the amendments "does more than 
prohibit the Secretary from distinguishing between 'historic' and 'created' tribes…." Akiachak, 2013 WL 5428741 at *3.  
8 The Indian canon provides that ambiguous statutes are to be liberally construed in favor of the Indian beneficiaries. 
Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985).   
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suggest a cognitive use of the term.9  Webster's entries for "recognize" and "recognition" contain all 

manner of definitions, including both the cognitive, e.g.:  

[R]ecognize… 4.a., "[t]o admit the fact, truth, or validity of"),  

and the political:  

[R]ecognition…7. Internat. Law.  Acknowledgment of the independence of an insurgent or 
rebelling community or province." 
 
[R]ecognize…5. Law…b. To acknowledge the independence of (a community or 
body which has thrown off the sovereignty of a state to which it was subject), thus entitling it to 
be treated as an independent state by the recognizing power.  The recognition may be by 
express declaration or by any overt act sufficiently indicating the intention to 
recognize.  See RECOGNITION, 7. 

Id. at 2079 (2d ed. 1934) (compare entry 5) (emphasis added).  But the "political" (or government-to-

government) definition in use in 1934 is utterly inconsistent with the IRA's use of the word, and 

nonsensical when inserted into the text of the statute, e.g.: "members of any Indian tribe which has 

thrown off the sovereignty of the state to which it was subject now under federal jurisdiction."10   Instead, the 

ordinary, cognitive definition of "recognized" is far more consistent with the way Congress viewed 

tribes at the time -- as either existing or not existing. 

Moreover, accepting Plaintiffs' definition of "recognized" leaves no meaningful difference 

between the terms "recognized Indian tribe" and "under federal jurisdiction" and thereby renders 

                                                 
9 Black's 1st through 3d Editions define "recognize" and "recognition" identically, and as follows: 

Recognition.  Ratification; confirmation; an acknowledgement that something done by another person 
in one's name had one's authority. 
An inquiry conducted by a chosen body of men, not sitting as part of the court, into the facts in 
dispute in a case at law; these 'recognitors' preceded the jurymen of modern times, and reported their 
recognition or verdict to the court. Stim. Law Gloss. 
Recognize.  To try; to examine in order to determine the truth of a matter.  Also to enter into a 
recognizance. 

Black's Law Dictionary 1002 (1st Ed. 1891); 997 (2d Ed. 1910); 1504 (3d Ed. 1933). 
10 Perhaps realizing that this could not be what Congress intended, Clark County tries to walk back its recognition-as-
government-to-government-relationship argument by settling on the second definition of "recognize" ("[t]o avow 
knowledge of; to consent to admit, hold, or the like; to admit with a formal acknowledgement").  But Clark County does 
not explain how this definition is inconsistent with the federal government's recognition of the Cowlitz Tribe from 1855 
onward (the Record is replete with examples of the United States "avow[ing] knowledge of " Cowlitz), and further does 
not explain why Congress would have chosen this definition over the applicable cognitive entries. 
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the term "recognized" surplusage.  As the Secretary concluded, "[t]here would have been little need 

to insert an undefined and ambiguous phrase such as 'under federal jurisdiction,' if the IRA had 

incorporated the rigorous, modern definition of federally recognized tribe."  ROD at 88, 

AR140469.11 

While ultimately concluding that it was unnecessary to determine the precise meaning of 

"recognized Indian tribe," the Department's decision clearly addresses how the Cowlitz Tribe 

satisfies either possible reading of Section 479.  Compare ROD at 88 ("As the historical record 

produced during the FAP process demonstrates, the Cowlitz Tribe was a recognized tribe in the 

cognitive or quasi-anthropological sense of that term in 1934, and it remains so today"); with ROD at 

89 ("if a tribe is federally recognized, by definition it satisfies the IRA's term 'recognized Indian tribe' 

in both the cognitive and jurisdictional senses of that term…The Cowlitz Tribe's federal 

acknowledgment in 2002, therefore, satisfies the IRA's requirement that the tribe be 'recognized'").12   

b. Case Law Does Not Support Plaintiffs' Arguments.  Grand Ronde quotes 

California Valley Miwok Tribe v. United States, 515 F.3d 1262, 1263 (D.C. Cir. 2008) for the proposition 

that "recognition requires a 'government-to-government relationship.'"   Again, Grand Ronde omits 

from its quote language that does not support its proposition -- in this case, the fact that the quoted 

definition is the modern  definition of "federal recognition" from the 2005 edition of Cohen's.  Id., 515 

F.3d at 1263 (citing § 3.02[3], at 138).  This definition is not the same as the IRA's use of the phrase 

"recognized Indian tribe," but even if it were, the Tribe met the definition in 1934. 

                                                 
11 Indeed, the William Quinn article underscores how the Department continued to struggle with the meaning of 
"recognized" long after the enactment of the IRA.  William Quinn, Federal Acknowledgment Of American Indian Tribes: The 
Historical Development Of A Legal Concept, 34 AM. J. LEGAL HIST. 331, 357-59 (1990).  If anything, this stands for the 
proposition that the IRA was a marker on the path of an evolving concept, one that ultimately led to the modern notion 
of "federal recognition." 
12 In light of the clear statement in the ROD (at 88) concerning the Cowlitz Tribe's recognition prior to 1934, Grand 
Ronde's claim (GR Mem. at 10) that "The Secretary did not decide that the Cowlitz were recognized in 1934" is, to say 
the least, puzzling. 
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Nor does Morton v. Mancari, 417 U.S. 535 (1974) hold "that the IRA's reference to 

'recognized' Indian tribes is 'political rather than racial in nature.'" GR Mem. at 12 (emphasis Grand 

Ronde); see also Clark Mem. at 14.  Indeed, as the United States notes (U.S. Mem. at 39, n. 37), the 

Court did not even address the IRA's use of the term.  Rather, the Court was again, quite explicitly, 

referring to the modern concept of "federally recognized," in this case directly quoting from the BIA 

Manual.  Id. 417 U.S. at 553, n. 24 (quoting 44 BIAM 335, 3.1). 

Finally, while Worcester v. Georgia, 31 U.S. 515, 539 (1832), Cherokee Nation v. Georgia, 30 U.S. 1, 

71-72 (1831), and In re Heff, 197 U.S. 488, 508 (1904) describe in passing the recognition of tribes by 

treaty, the Court in Montoya v. United States, 180 U.S. 261, 266 (1901) described the government's 

recognition of a tribe with far more care, and without reference to the nature of the government-to-

government relationship: "[b]y a ‘tribe’ we understand a body of Indians of the same or a similar 

race, united in a community under one leadership or government, and inhabiting a particular though 

sometimes ill-defined territory…."  Indeed, the "Montoya test" was used by the government for 

"recognition" purposes until supplanted by Cohen's 1942 test, Quinn at 352, 355, thus reinforcing the 

fact that the concept of "recognition" need not be a "formal" or "jurisdictional" one. 

B. Cowlitz Was Under Federal Jurisdiction in 1934  

In issuing her decision, the Secretary carefully reviewed hundreds of documents that clearly 

and repeatedly show the federal government's jurisdiction over the Cowlitz Tribe up to and after the 

enactment of the IRA in 1934.  Plaintiffs avoid addressing most of this evidence head on, choosing 

instead to devote most of their briefs to muddying the waters. First, Grand Ronde improperly 

conflates the concepts of jurisdiction and recognition.  Next, Plaintiffs attempt to vest BIA with the 

power to eliminate federal jurisdiction over a tribe -- despite authority to the contrary from all three 

branches of government.  In the end, Plaintiffs cannot overcome the Secretary's entirely reasonable 

conclusion that the Cowlitz Tribe satisfies the IRA's "under federal jurisdiction" requirement.  

Case 1:13-cv-00849-BJR   Document 66   Filed 01/29/14   Page 13 of 35



 

12 

 

1. Plaintiffs Conflate "Recognition" and "Under Federal Jurisdiction" 

Seeking to advance its argument that administrative termination ends federal jurisdiction, 

Grand Ronde defines a tribe "under federal jurisdiction" as one that has a "government-to-

government relationship" with the United States.  GR Mem. at 20, n. 17.  Grand Ronde also defines 

"recognized Indian tribe" as one that has a "government-to-government relationship" with the 

United States.  GR Mem. at 11.  These efforts to conflate "recognition" and "under federal 

jurisdiction" neither withstands scrutiny nor supports their termination of federal jurisdiction 

argument. 

Grand Ronde fundamentally mischaracterizes the essential nature of jurisdiction.  

Jurisdiction is not defined by the trappings of a "government-to-government" relationship.  Rather, 

to be under federal jurisdiction is to be subject to the federal government's sovereign authority.13   Such authority 

is continuous and uninterruptable and exists whether or not the sovereign chooses to exercise it.  See 

United States v. Nice, 241 U.S. 591, 600 (1916).   

The U.S. Congress, constitutionally endowed with plenary sovereign authority over Indian 

tribes, may choose to enter into a government-to-government relationship with a tribe (whether 

directly by treaty or statute, or by authority delegated to the Department of the Interior), or it may 

not.  But the question of whether the Congress chooses to exercise its authority to enter into such a 

relationship is a wholly different question than whether the authority exists in the first place.  

2. BIA Has No Authority to "Terminate" Federal Jurisdiction; Prior 
Administrative Proceedings Are Not to the Contrary 

Even if Congress could somehow "terminate" its own constitutional authority over a tribe,  

                                                 
13 Grand Ronde essentially concedes this point when it discusses Cowlitz's rejection of the United States' effort to induce 
the Tribe to enter into a land cession treaty.  Grand Ronde argues, "A failure to enact a treaty is, by definition, a failure to place a 
tribe under federal jurisdiction.…"  GR Mem. at 26 (original emphasis omitted; additional emphasis added).  Ironically, in this 
section of Grand Ronde's argument, it fails to mention its government-to-government-relationships-as-indicia-of-federal 
jurisdiction" argument at all, presumably because it is obvious that engagement in treaty negotiations is the ultimate 
expression of a government-to-government relationship. 
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BIA certainly may not.14  Plaintiffs argue that 25 U.S.C. § 2, which authorizes the Commissioner of 

Indian Affairs to have "management" of Indian affairs and relations, delegates such authority.  GR 

Mem. at 23-24; Clark Mem. at 12-13.  But the notion that BIA could terminate federal jurisdiction over 

a tribe based on BIA's delegated ministerial authority to "manage" that tribe's affairs is specious.   

Indeed, not only is BIA unable to "terminate" the existence of federal jurisdiction, it further 

lacks authority to terminate even the exercise of federal jurisdiction:  "It rests with Congress to 

determine when the guardianship relation shall cease."  Board of County of Comm’rs of Creek Co. v. Seber, 

318 U.S. 705, 718 (1943); see also Intermountain Youth Chapter v. Bruce, 485 F.2d 97 (10th Cir. 1973), cert. 

denied, 417 U.S. 920 ("Congress has exclusive plenary legislative authority over Indians and all of 

their tribal relations"). 

Plaintiffs try to salvage their arguments by contending at length that Cowlitz conceded its 

federal jurisdiction was terminated in 1934 in its request to the National Indian Gaming 

Commission (NIGC) for a restored lands opinion.  See GR Mem. at 19-21.  But Cowlitz never said 

any such thing.  Rather, Cowlitz argued, and NIGC agreed, that at some point in the twentieth 

century BIA stopped interacting with and providing services to the Tribe, and as a result, Cowlitz's 

federal recognition was treated, de facto, as terminated.  Administrative termination of services, 

however, cannot effect termination of jurisdictional status.  “[T]he empirical acts that are 

tantamount to the termination of tribal recognition are analytically distinct from the legality of those 

acts...."  Grand Traverse Band of Ottawa and Chippewa Indians v. United States, 369 F.3d 960, 968 (6th Cir. 

2004).  Thus, later acknowledgment of a tribe may serve to "'undo' the effect of the improper 

administrative action [terminating the tribe] and to resume a proper government-to-government 
                                                 
14 Contrary to Grand Ronde's assertion, GR Mem. at 26, BIA confirmed in its August 11, 2011 decision to acquire a 
parcel of land in trust for the Tunica-Biloxi Tribe of Louisiana that it does not have the authority to terminate a tribe:  
"It should be noted, however, that the Federal Government's failure to take any action towards or on behalf of a tribe 
during a particular period does not necessarily reflect a termination of its relationship with the tribe since only Congress can 
terminate such a relationship.”  Id. at 5 (emphasis added).    
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relationship between [the tribe] and the federal government." Id. at 964 (quoting Kevin Washburn, 

General Counsel, National Indian Gaming Commission).  In other words, the empirical act of 

acknowledging that a tribe was wrongly terminated by the executive branch and should have been 

recognized years ago in no way affects the legality of that termination.15 

Grand Ronde's analysis (at 21-23) of Grand Traverse and Taxpayers of Mich. Against Casinos v. 

Norton (“TOMAC”), 433 F.3d 852 (D.C. Cir. 2006), underscores the flaws in its "termination" 

argument.  Grand Ronde sidesteps the substance of these cases in order to focus on the fact that 

each tribe was "restored" to federal recognition after being terminated.  But in neither of these cases 

did the courts find that the act in question (whether legislative or administrative) terminated the 

federal government's jurisdiction over the tribe.  As noted above, the court in Grand Traverse found 

that the administration's termination and later restoration of recognition could be separated from the 

underlying legality of the administration's action.  369 F.3d at 968.  Grand Ronde does not argue 

(nor could it) that the administration's improper termination in that case eliminated the federal 

government's jurisdiction over the tribe.  Thus, BIA's improper termination of services to the 

Cowlitz Tribe did not end the federal government's general jurisdiction over Cowlitz. 

TOMAC, which likewise concerned an administrative termination, stands for the same 

proposition.  In that case, Congress recognized that the tribe "was unfairly terminated as a result of 

both faulty and inconsistent administrative decisions contrary to the intent of the Congress, federal 

Indian law and the trust responsibility of the United States."  433 F.3d at 856 (quoting S. Rep. No. 

103-266 at 6 (1994)).  But "[t]o remedy this injustice" Congress enacted restoration legislation for the 

tribe, in part to "reaffirm and clarify the federal relationship of the [tribe] as a distinct federally 

                                                 
15 In light of these clear distinctions, Plaintiffs' judicial estoppel arguments (GR Mem. at 17-18; Clark Mem. at 13) fall 
flat.  See 18 Moore’s Federal Practice - Civil §134.30 (2013) (“Judicial estoppel requires that the party to be estopped have 
taken a prior position that is directly inconsistent with the position in question; possible, indirect, or implied 
inconsistency does not trigger the doctrine”). 
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recognized Indian tribe."  Id. (emphasis added).16 

3. Cowlitz meets the Secretary's "Under Federal Jurisdiction" Test 

Finally, Cowlitz clearly meets both prongs of the Secretary's "under federal jurisdiction" test.  

The record contains extensive documentation demonstrating a course of dealings and acts by the 

federal government that reflect federal obligations and responsibility for, and federal authority over, 

the Tribe prior to and continuing through 1934.  See also ROD 97-106, AR140478-87.  Although 

Plaintiffs attempt to nitpick the facts, they cannot overcome the overwhelming weight of the 

evidence showing that the federal government had, and actively exercised, jurisdiction over the 

Cowlitz Tribe before and continuing in 1934.  For example, the administrative record includes 22 

documents with explicit BIA statements of jurisdiction over the Cowlitz Tribe, 26 documents 

showing BIA approval of Cowlitz attorney contracts,17 37 documents showing BIA supervision over 

land held in trust for Cowlitz members,18 49 documents showing BIA heirship determinations and 

probate proceedings for Cowlitz, 27 documents showing BIA supervisory authority over education 

of Cowlitz children at BIA and other schools, 27 documents showing BIA supervision of Cowlitz 

tribal members' financial dealings,19 23 documents showing BIA officials attending and supervising 

Cowlitz tribal meetings, 7 documents showing BIA interceding with state and local officials to 

                                                 
16 In contrast, Confederated Tribes of Coos, Lower Umpqua & Siuslaw Indians v. Babbitt, 116 F. Supp. 2d 155(D.D.C. 2000) 
concerned both a legislative termination and restoration of recognition.  The federal actions there have no bearing on 
this case, and regardless, the court in Coos did not address jurisdiction. 
17 The documents themselves make clear that the majority of the attorney contracts were not with individual Indians, but 
were for the purpose of hiring attorneys to pursue the Tribe's land claims -- despite Plaintiffs' argument that the federal 
contract approval authority extended to individual Indians as well as "any tribe of Indians."  
18 Plaintiffs argue that individual allotments are not good evidence of a "government-to-government" relationship with a 
tribe -- but again Plaintiffs confuse federal recognition with jurisdiction; in addition, the Department found that the 
overall context of the allotment evidence "very strongly indicates that the U.S. sought allotments for tribes for which it 
had an acknowledged responsibility."  ROD at 101, AR140482.  
19 Plaintiffs try to discount the significance of this voluminous evidence because a number of the BIA dealings were with 
individual Indians.  But BIA's authority over individual Cowlitz Indians arises from their status as members of a 
"recognized Indian tribe now under federal jurisdiction" -- there is no evidence that BIA was acting under any other 
authority. 
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protect Cowlitz fishing rights, and 34 documents showing BIA census, enrollment and other vital 

statistics record-keeping.20  See Cowlitz Mem. at 17-18 and AR cites therein.  The Secretary's 

determination that Cowlitz was "under federal jurisdiction" is strongly supported by the record, and 

is based on a “rational connection between the facts found and the choice made.”  Wis. Valley 

Improvement Co. v. FERC, 236 F.3d 738, 747 (D.C. Cir. 2001).  The Court therefore should uphold 

her determination.  

In sum, Plaintiffs contort basic rules of grammar, statutory construction, congressional 

intent, case law and general common sense to try to make their case, but the plain language of 

Section 479 necessarily precludes giving any credence to Plaintiffs' gyrations.   

C. The Part 83 Acknowledgment Regulations Do Not Affect the Secretary's  
Authority to Acquire Land In Trust for Cowlitz 

Clark County argues that BIA has a continuing duty to examine and certify the membership 

roll of the Cowlitz Tribe, and all other tribes acknowledged through the Part 83 process, before 

taking any administrative action under the IRA.  This argument ignores Supreme Court 

jurisprudence, disregards the 1994 amendments to the IRA, Pub. L. 103-263, codified at 25 U.S.C. § 

476 (f) and (g), and distorts the regulations beyond recognition.  Aside from these legal deficiencies, 

Clark County in any event has waived the right to raise this argument because it did not raise it at the 

agency level.  

1. Clark County Waived Its Erroneous Argument That Part 83 Requires 
the Secretary to Certify the Cowlitz Membership Roll into Perpetuity  

Clark County did not assert during the administrative process that BIA had an ongoing duty 

to police and certify any post-acknowledgement additions to the Cowlitz Tribe's enrollment 

                                                 
20 Plaintiffs' arguments that Cowlitz were not included on certain census records similarly fall short.  As explained in the 
ROD, the fact that Cowlitz was landless explains why individual members were listed based on their location, rather than 
listing the tribe as a whole; moreover, agency precedent holds that being listed on agency census populations is sufficient 
to show that a tribe was under federal jurisdiction.  ROD at 100, nn. 125, 126, AR140181. 
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pursuant to 25 C.F.R. § 83 et. seq.  Nothing in the record even suggests that this was an issue.  

Because Clark County failed to raise this flawed argument at the agency level it is waived.  Exxon 

Mobil Oil Corp. v. FERC, 487 F.3d 945, 962 (D.C. Cir. 2007) ("A party must first raise an issue with 

an agency before seeking review.").  Clark County did not make this argument in its earlier lawsuit 

challenging the Cowlitz trust acquisition, Clark County v. Salazar, 11-cv-00278-BJR, (D.D.C. June 20, 

2012), because it only recently devised it.  This explains Clark County's futile April 23, 2013, attempt 

to submit a cache of documents to BIA.  See Fed Def’s Motion to Strike (Nov. 6, 2013, Dkt. No. 38).  

But as the Assistant Secretary had signed the ROD on April 22,  the issue was not properly brought 

before the agency.  Id.  Accordingly, the documents and the arguments raised therein cannot be 

considered by this Court because it must "base [its] review of [BIA's] actions on the materials that 

were before the agency at the time its decision was made."  IMS, P.C. v. Alvarez, 129 F.3d 618, 624 

(D.C. Cir. 1997). 

Clark County argues that its untimely submission should be considered because BIA 

received it before a notice of decision was published in the Federal Register.21  See Clark Mem. at 17, 

n. 9.  However, "it is black-letter administrative law that in an APA case, a reviewing court should 

have before it neither more nor less information than did the agency when it made its decision."  Hill 

Dermaceuticals, Inc. v. FDA, 709 F.3d 44, 47 (D.C. Cir. 2013) (internal citations omitted) (emphasis 

added).  Plaintiff Clark County failed to timely submit this argument at any time during the more 

than eleven years in which the Tribe's fee-to-trust application was pending.  The Assistant Secretary 

did not have the documents when he made his decision and signed the ROD,  so this argument is 

                                                 
21 To support its position Clark County cites U.S. Ecology, Inc. v. U.S. Dept. of Interior, 231 F.3d 20 (D.C. Cir. 2000), and its 
predecessor case, CA Dept. of Health Services v. Babbitt, 46 F. Supp. 2d 13, 25 (D.D.C. 1999), which address an agency's 
ability to rescind a ROD.  There is nothing in either case that even suggests a party may submit documents after a ROD 
has been signed or that an  agency must consider such submission so long as it was received prior to publication of a 
Federal Register notice.      
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foreclosed to the Plaintiffs.22  

2. Cowlitz Has Sovereign Authority to Control Its Membership  

The Cowlitz Tribe, like all federally-recognized tribes, has sovereign control over its 

membership absent direct Congressional intervention.  See United States v. Wheeler, 435 U.S. 313, 322, 

n. 18 (1978) ("unless limited by treaty or statute, a tribe has power to determine tribal membership"); 

Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978); Wheeler, 435 U.S. at 323 (tribes "still possess those 

aspects of sovereignty not withdrawn by treaty or statute").  Congress has never restricted the 

Cowlitz Tribe's ability to determine its own membership.  Cowlitz enrollment decisions have been 

based on its Constitution and are fully in accord with its laws.   

The Part 83 regulations provide no basis, jurisdiction, or obligation for BIA to continually 

certify and monitor tribal enrollment for a tribe federally acknowledged through the Part 83 process 

after acknowledgment has been fully implemented.  The Part 83 regulations "appl[y] only to those 

American Indian groups…which are not currently acknowledged as Indian tribes by the 

Department."  25 C.F.R. § 83.3(a).  Once a tribe is federally acknowledged the Part 83 regulations 

are no longer applicable and provide no sustaining jurisdiction over membership issues.  Section 

83.12(a), Implementation of Decisions does require a "complete base roll for Federal funding and other 

administrative purposes." (emphasis added). Clark County incorrectly points to § 83.12(b), within 

the section titled Implementation of Decisions, as a source of this claimed continuing jurisdiction.  Clark 

                                                 
22 Clark County now points to three general comments made during the NEPA process that purportedly show that it 
raised its Part 83 argument before the agency.  Clark Mem. at 16.  These statements, however, only indicate that Cowlitz 
tribal enrollment had grown and that it affected the Tribe's unmet needs -- nothing more.  While the APA does not 
require that a plaintiff raise its arguments using precise legal formulations to preserve a claim, it does demand that a 
plaintiff explain its alleged grievance in a manner cognizable to the agency. Tindal v. McHugh, 945 F. Supp. 2d. 111, 130 
(D.D.C. 2013).  Since Clark County only made references to increased tribal enrollment during the NEPA process and 
failed to articulate any argument remotely approaching something based on Part 83, it has forfeited this argument.  It 
also has forfeited its argument that that BIA violated NEPA by "ignoring" these comments.  Clark Mem. at 18.  This 
argument was not presented in its Complaint or opening brief, and is not properly before the Court.  Nor does it have 
merit in any event, as BIA adequately considered these comments in the NEPA context, properly considered the Tribe's 
business plan and unmet needs report, and properly relied on the Tribe's enrollment figures since the Tribal government 
is responsible for maintaining membership information. 
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Mem. at 21.  By its own terms, however, that section only applies to implementing the federal 

acknowledgement decision; once the decision has been implemented that section no longer has any 

force.  To argue otherwise is to argue that a federal acknowledgement decision can never be fully 

implemented.23  

Clark County points to several examples purportedly demonstrating that BIA has and must 

exercise the authority to certify tribal rolls on an ongoing basis for tribes recognized through the 

Part 83 process.  These examples are all flawed.  Clark County cites to a string of letters to tribes24 

(both federally recognized and unrecognized) that predate not only the 1994 IRA amendments but 

also the 1994 Part 83 regulations, none of which are relevant.25  Clark County also cites three post-

1994 letters,26 however, these letters are consultation letters to tribes seeking federal recognition and 

do not mention 25 C.F.C. §83.12 or discuss the Department's alleged authority to continually 

maintain and certify tribal rolls post acknowledgment.  Simply put, as the statute and the regulations 

contemplate, there are no post-1994 examples of Interior exercising authority under § 83.12 (b) to 

certify the membership roll of a tribe whose federal recognition is acknowledged through the Part 83 

process. 
                                                 
23 This Court recently issued an opinion in CA Valley Miwok Tribe, et. al. v. Jewell, 11-cv-00160-BJR, Dkt. No. 88 (Dec. 13, 
2013), which has no bearing on Clark County’s argument as it concerned a dispute between two factions of an 
unorganized tribe rather than post-acknowledgment duties to monitor or control tribal membership.  Id. at 7 (both 
factions "attempted to organize the Tribe pursuant to the IRA by submitting multiple competing constitutions that 
purportedly had been adopted by the tribal membership").  In Miwok the Secretary had to determine that all eligible adult 
Miwok members were afforded the opportunity to vote, and ensure that she was "dealing with a duly constituted 
government that represents the tribe as a whole", id. at 16, 17-20 (internal citations omitted), obligations which arise 
from specific provisions of the IRA.  The case does not stand for the proposition that BIA has broad, free-floating 
jurisdiction to determine tribal enrollment under Part 83. 
24 See Clark County Exs. 1- 6. 
25 Clark County also cites three Interior decisions from 1934, 1958, and 1973 for support.  Clark Mem. at 20 & 27.  
However, these agency decisions predate the 1994 IRA amendments, predate not only the 1994 Part 83 regulations but 
the Part 83 process altogether, and contain elements that are contradictory to the Supreme Court decisions on tribal 
control over membership in Wheeler (1978) and Santa Clara Pueblo (1978). 
26 Clark County Ex. 1: Letter to Shinnecock Indian Tribe (Dec. 22, 1998), Letter to Schaghticoke Tribe (June 5, 1995), 
and Letter to Paucatuck Eastern Pequot (Sept. 12, 1994).  Again, we note that the exhibits submitted by Clark County 
with both its briefs are not properly before the Court because they are not part of the administrative record in this case; 
for that reason alone the Court should disregard these documents.  
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3. Clark County's Erroneous Interpretation of Part 83 Violates Federal 
Law 

Finally, Clark County's interpretation of § 83.12 would create an illegal classification of 

federally recognized tribes in violation of the 1994 amendments to the IRA, Pub. L. 103-263, 

codified at 25 U.S.C. § 476 (f) and (g).  These amendments reversed a Department practice of 

classifying tribes as “historic” or “created” and wrongfully according each differing (and 

inappropriate) levels of sovereignty.  Id.; see K. Gover, Genealogy as Continuity: Explaining the Growing 

Preference for Descent Rules in Membership Governance in the United States, 33 Am. Indian L. Rev. 243, 277-

78 (2008).  140 Cong. Rec. 11050 (1994) (emphasis added).  If Clark County's interpretation of 25 

C.F.C. § 83.12 were correct, it would create two classes of tribes, those with full sovereign authority 

over membership issues and those that must defer to BIA on membership issues.  Rather than 

address this argument, the County simply disagrees and provides nothing to confront this major flaw 

in its interpretation of the regulation.             

II. COWLITZ MEETS THE "SIGNIFICANT HISTORICAL CONNECTIONS" 
REQUIREMENT FOR AN "INITIAL RESERVATION"  

Plaintiffs try mightily to portray the Secretary's Cowlitz decision on "significant historical 

connections" as an outlier from agency precedent.  But Plaintiffs' characterization of the law and 

facts underlying the Secretary's decision simply cannot withstand scrutiny, and the decision must be 

upheld as reasonable, consistent with the law, and based on a “rational connection between the facts 

found and the choice made.”  Wis. Valley Improvement Co.,  236 F.3d at 747.  

A. IGRA and the Part 292 Regulations Do Not Support Plaintiffs' Overly 
Restrictive Reading of "Significant Historical Connections" 

 
Plaintiffs insist on a narrow construction of "significant historical connections" that would 

bar an initial reservation anywhere other than on land a tribe previously "owned or possessed," 

"adjacent land" or land that was "at the center" of a tribe’s historic territory, Clark Mem. at 28-33; 

GR Mem. at 32-33.  The problem with that argument is fundamental:  it is simply not what the 
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statute or regulations actually say.  The IGRA Section 20(b)(1)(B) "initial reservation" exception 

contains no geographical limitation on location of the permitted gaming.  The Department's 

implementing regulation, 25 C.F.R. § 292.6, requires that the land "be within an area where the tribe 

has significant historical connections."  25 C.F.R. § 292.2 defines "significant historical connection" 

to mean "the existence of the tribe's villages, burial grounds, occupancy or subsistence use in the 

vicinity of the land." (emphasis added).  These terms do not require that the land be previously "owned 

or possessed" by the tribe, or be at the center of its historic territory.   

The Secretary's interpretation, which evaluated Cowlitz "use and occupancy" of lands in the 

vicinity of the Cowlitz parcel based on the specific facts of the case, see ROD at 125-27, AR140506-

08, is consistent with the regulatory language as well as the broad purposes of the IGRA remedial 

exceptions.  See City of Roseville v. Norton, 348 F.3d 1020, 1027-30 (D.C. Cir. 2003) (all IGRA 

exceptions serve important purposes including “ensuring that tribes lacking reservations when 

IGRA was enacted are not disadvantaged relative to more established ones”); Citizens Exposing Truth 

About Casinos (CETAC) v. Norton, Civ. A 02 1754 TPJ, 2004 WL 5238116 (D.D.C. Apr. 23, 2004), 

aff'd, 492 F.3d 460 (D.C. Cir. 2007) (initial reservation exception intended to ensure parity for newly 

recognized tribes); see also 73 Fed. Reg. 29354, 29360 (May 20, 2008) (Part 292 preamble: purpose of 

initial reservation exception is to assist newly recognized tribes in economic development).  Plaintiffs 

nevertheless profess concern that the Secretary's interpretation would "advantage" newly-recognized 

tribes like Cowlitz in relation to tribes that are limited to gaming on their pre-existing reservations, 

an argument rejected by the courts.27  See, e.g., CETAC, 492 F.3d 460, 469-70 (D.C. Cir. 2007) 

                                                 
27 The concern is also disingenuous, since tribes with pre-existing reservations are not limited to gaming on those 
reservations.  IGRA Section 20(b)(1)(A) allows gaming off-reservation where the Secretary finds it is in the best interest 
of the tribe and its members and not detrimental to the surrounding community, and the governor of the state concurs.  
Multiple tribes with existing reservations have obtained new off-reservation lands for gaming under this two-part 
exception, e.g., the Forest County Potawatomi Community, Keweenaw Bay Indian Community, Ft. Mojave Indian Tribe, 
Kalispel Indian Tribe, Northern Cheyenne Tribe, North Fork Rancheria, Enterprise Rancheria, and the Kaw Nation.   
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(rejecting the same argument in upholding Secretary's initial reservation determination).   

Grand Ronde also argues that "significant historical connections" require a claim to the 

gaming site that distinguishes the petitioning tribe from every other tribe that has historical 

connections, see GR Mem. at 33, GR Opening Mem. at 32-33.  But IGRA does not require a tribe 

"to demonstrate that it was the only tribe with historical connections to the area, or that the subject 

area was the only place where [the tribe] has historical connections."  See NIGC Karuk Op. at 12 

(April 9, 2012).28  In sum, Plaintiffs utterly fail to show that either the language, structure or purpose 

of IGRA or the Part 292 regulations support their restrictive interpretation of the historical 

connection standard, or that the Secretary's interpretation is arbitrary, capricious, or inconsistent 

with law.   

B. The Secretary Properly Applied the Significant Historical Connections 
Requirement to the Cowlitz Parcel 

 
1. The Secretary's Finding Based on Distance from the Cowlitz ICC Area 

is Reasonable and Consistent with Agency Precedent 

Plaintiffs argue that only in the Cowlitz case has the agency ever found significant historical 

connections to land outside a tribe's "historical territory."  But, in fact, as the record reflects, the 

Cowlitz parcel is not outside Cowlitz historical territory.  Plaintiffs' continuing effort to obscure the 

difference between aboriginal title area29 and historical territory, and to insist on an impermissibly 

                                                 
28 See also Grand Traverse Band of Ottawa & Chippewa Indians v. U.S. Attorney for West. Dist. Mich., 198 F. Supp. 2d 920, 936 
(W.D. Mich. 2002), aff'd, 369 F.3d 960 (6th Cir. 2004) (even if other locations of historical significance are more 
important, a parcel of lesser importance nevertheless meets the significant historical connections test); 73 Fed. Reg. 
29354, 29360 (in Part 292 preamble, rejecting suggestion to limit gaming to "ancestral homelands" or require 
"historically exclusive use" or "uninterrupted connection" to show significant historical connections as creating too large 
a barrier to tribes acquiring lands, beyond the scope of the regulations and inconsistent with IGRA).    
29 As noted in the ROD, AR140501, the ICC required actual, exclusive and continuous use and occupancy for a long 
time prior to loss of the land for a tribe to be awarded money damages for the taking of its aboriginal title.  With an eye 
toward protecting the federal fisc, the ICC developed and applied the standard in a way that resulted in a tribe's 
aboriginal title area (for which it was compensated) typically being far smaller than a tribe's historic territory.  As a result 
many tribes were compensated only for a fraction of their lost historic territory, even if they were the dominant presence 
there, because that territory was shared with other tribes -- as in the case of Cowlitz.  See Cowlitz Mem. at 39-40, AR and 
ROD citations therein. 
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restrictive standard is not supported by the plain language of the statute, its implementing 

regulations or agency precedent.  

Plaintiffs contend that the ROD improperly relied on the fact that the Cowlitz parcel is 14 

miles from the Tribe's ICC-adjudicated aboriginal title area in finding that there was Cowlitz 

occupancy and use in the vicinity of the parcel.  Plaintiffs argue that: (i) it would have been difficult 

for Cowlitz to travel the 14-mile distance to the parcel so the agency cannot infer use of the parcel; 

and (ii) agency precedent involving distances calculated from tribes' prior reservations is 

distinguishable.   

With respect to the first point, the record contains nothing to show that the Cowlitz had any 

difficulty traversing the area near the parcel or even further along the Columbia and its tributaries, 

and the record contains numerous examples of Cowlitz use and occupancy in the area surrounding 

the parcel, as well as their ability to travel easily by canoe and horse.  See Cowlitz Mem. at 39-41, 

ROD and AR citations therein.30  

Regarding the second point, the Secretary thoroughly analyzed the cases involving significant 

historical connections to sites located a comparable distance (including more than 14 miles) from a 

tribe's prior reservation or headquarters in concluding that Cowlitz has significant historical 

connections to the parcel.  See AR140507-08.  Plaintiffs argue that because a reservation typically is 

smaller than an ICC-determined aboriginal area, the Secretary cannot equate the two, but Plaintiffs' 

preoccupation with size is misplaced.  In fact, a tribe's reservation may have less historical 

significance than a tribe's aboriginal territory, and in some cases reservations are entirely outside the 

tribe's aboriginal territory, see, e.g., Warm Springs Amicus Mem. Exh. D.  What really matters here is 

that the ICC determined, in a holding that is binding on the United States, that Cowlitz exclusively 

                                                 
30 Grand Ronde's citation to two documents that show travel in that general area was difficult for non-Indians relying on 
wagons, GR Mem. at 35, has little bearing on whether Cowlitz traveled to and used or occupied the area near the parcel.      
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used and occupied for a long time an area 14 miles north of the Cowlitz parcel.  See Simon Plamondon, 

on Relation of the Cowlitz Tribe of Indians v. United States, 21 Ind. Cl. Com. 143, 145-46 (1969).  The ICC 

also determined that Cowlitz, along with some other tribes, used and occupied the area where the 

parcel is located;31 moreover, federally-adjudicated facts from both the ICC and BAR proceedings 

demonstrate Cowlitz use and occupancy in the surrounding area.  See Cowlitz Mem. at 39-40 and n. 

42, 43.  Based on this record, the Secretary's conclusion that Cowlitz had significant historical 

connections to the Cowlitz parcel is not only reasonable, it is compelled. 

Plaintiffs' further efforts to distinguish Cowlitz from other tribes with different historical 

circumstances are unavailing.  While in some cases the parcel may be in the same county32 as the 

tribe's aboriginal area, or within a tribe's ceded lands or former reservation (which, of course, 

Cowlitz does not have because the government took its land without a treaty), such a finding is 

neither required nor necessarily important in every case, as factual circumstances vary for each tribe.  

See, e.g., Interior Scott's Valley Op. at 17, n. 59 (May 17, 2012) ("analysis is, necessarily, fact-intensive, 

and will vary based on the unique nature and circumstances of any particular tribe."); NIGC 

Mooretown Rancheria Op. at 10-11 (Oct. 25, 2007) (restored lands need not be within former 

reservation); see also 73 Fed. Reg. at 29361 (in Part 292 preamble: "Newly acquired lands with 

significant historical and cultural connections may or may not include those that are close to 

aboriginal homelands.").  Nor has the Secretary required a showing that a parcel was in the "center" 

of a tribe's historic territory.  See, e.g., NIGC Karuk Op. at 10 (38 miles from tribal headquarters and 

not in exclusive use area); NIGC Ft. Sill Op. at 24 (May 19, 2008) (within large aboriginal subsistence 
                                                 
31 Grand Ronde continues to misread the ICC findings -- when read in context, it is clear that the Cowlitz were among 
the groups that the ICC determined used the Lewis River area (near the parcel).  Id. at 146-47, 155.   
32 County lines are not necessarily useful guideposts since they are artificial boundaries drawn by non-Indians for 
purposes irrelevant to Indian use and occupancy.  In the case of Clark County, the boundaries have changed numerous 
times, and in fact at one point the County encompassed almost all of the Cowlitz Tribe's ICC-defined aboriginal area.  
See, e.g., http://arcweb.sos.state.or.us/pages/records/provisionalguide/ClarkCounty.html (last visited January, 27, 2014) 
and AR009967-72. 
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area); Interior Coos Op. at 10-13 (Dec. 5, 2001) (significant but not central); see also 73 Fed. Reg. at 

29360, 29361 (significant historical connections not limited to ancestral homelands or lands close to 

aboriginal homelands).33  In short, Plaintiffs have failed to show that the Secretary's decision deviates 

from agency precedent analyzing distance from tribal territory, or that the Cowlitz parcel is outside 

Cowlitz historical territory. 

2. The Secretary's Finding of Occupancy and Use in the Vicinity of the 
Cowlitz Parcel is Reasonable and Consistent with Agency Precedent 

Finally, Plaintiffs contend that the Cowlitz ROD departed from the agency's prior 

interpretation of the term "vicinity" as set out in the Department's 2012 Scotts Valley opinion, but 

Plaintiffs misread both the ROD and the Scotts Valley decision.  As explained in the ROD the Scotts 

Valley opinion held that the term "vicinity" in Section 292.2:  

permits a finding of restored land on parcels where a tribe lacks any direct evidence 
of actual use or ownership of the parcel itself, but where the particular 
location and circumstances of available direct evidence on other lands 
cause a natural inference that the tribe historically used or occupied 
the subject parcel as well.  
  

Interior Scotts Valley Op. at 15 (emphasis added).  The meaning could not be clearer – direct evidence 

of actual use or ownership of the parcel itself is not required; it may be inferred from the location, 

nature and circumstances of the tribe's use and occupancy of other lands in its historic territory.  See 

id. ("unduly burdensome and unrealistic to require a tribe to produce direct evidence of actual use 

and occupancy on every parcel"); see also 73 Fed. Reg. at 29360, 29368, and ROD at 132, n. 252, 

                                                 
33 Grand Ronde also argues that in prior initial reservation opinions similar to Cowlitz, Interior relied upon the site's 
distance from the center of the tribe's "historical territory," not the edge.  The agency did no such thing.  In the Huron 
Potawatami decision, Interior relied on the fact that the site was in the same (781 square-mile) county as the Tribe's state 
reservation, and within its ceded lands; site "was within the geographical region anticipated as part of the Band's land 
base."  Interior Huron Potawatami Op. at 3 (Dec. 13, 2000).  In its Match-E-Be-Nash-She-Wish Band of Pottawatami opinion, the 
Department relied on the fact that the site was in the same township where the Tribe was historically located and about 
ten miles from the Tribe's current headquarters.  Id. at 2 (June 25, 2003).  In addition, Cowlitz "historical territory" is not 
the same thing as its ICC-determined aboriginal area.  The Secretary analyzed the distance from the Cowlitz ICC area, not 
the distance from Cowlitz "historical territory" -- which clearly extends beyond its ICC area (as shown in the ROD and 
the record) and encompasses the Cowlitz parcel.   
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AR140513 (Interior rejected notion that a showing of actual inhabitance required as "inconsistent 

with IGRA," particularly since "the actual land to which a tribe has significant historical connection 

may not be available"). 

The ROD and the record demonstrate that the Secretary properly made the connection 

between the Cowlitz Tribe's use and occupancy of its ICC aboriginal area and the area to the south 

along the Columbia River and its tributaries to support the inference that Cowlitz used or occupied 

the parcel itself.  The ROD specifically cites to the Scotts Valley opinion, see AR140507, and states:  

… in assessing whether the use/occupancy by the Cowlitz Indians of 
areas near to the Cowlitz Parcel is in the "vicinity," we must look at 
how the Cowlitz Indians used and/or occupied the lands to the south 
of the exclusive use and occupancy area determined by the ICC.  
That inquiry must focus on the "unique history and circumstances" 
of the Cowlitz Indians.   
 

AR140508.  The ROD then evaluates numerous examples of Cowlitz use and occupancy in the 

administrative record to conclude that the location, nature, and circumstances of the Tribe's use and 

occupancy of its ICC area and the lands to the south support an inference that Cowlitz also 

used/occupied the Cowlitz parcel.34  Plaintiffs attempt to downplay these connections,35 but there is 

little question that these federally-adjudicated facts provide the requisite showing of use and 

                                                 
34 See, e.g., ROD at 120-21,126-27, AR140501-02, 140507-08 (ICC finding of use and occupancy); ROD at 127-28, 
AR140508-09 (Cowlitz reliance on natural resources along Columbia River, especially fish and fur animals, for 
subsistence and trade, Cowlitz presence downstream of parcel), ROD at 128-30, AR140509-11 (evidence of occupancy 
including multiple large Cowlitz lodges three miles from parcel); ROD at 130-33, AR140511-14 (Cowlitz trade presence 
showing control of territory where Lewis and Columbia River intersect, about 3 miles from parcel; aboriginal trails in the 
area, used for long distance trade via horseback); ROD at 133-34, AR140514-15 (Cowlitz engaged in battle near mouth 
of Lewis, 3 miles from parcel; account of Cowlitz on Chelatchie Prairie about 6 miles upstream from parcel); ROD 134-
136, AR140515-17 (regular travel by Cowlitz expert boatmen on Columbia 3 miles from parcel; census records and later 
Roblin Roll show Cowlitz in Clark County where parcel is located, including important Cowlitz lineal family from whom 
20% of lower Cowlitz descend); see also AR140545, 14789-95 (maps showing multiple Cowlitz historical connections).  
35 Federal officials also considered establishing a reservation for the Cowlitz Tribe at Chelatchie Prairie in Clark County, 
about six miles east of the Cowlitz parcel -- which further demonstrates that this area was more historically significant to 
Cowlitz than Plaintiffs would like to admit, and that Cowlitz used and occupied lands in the vicinity of the parcel.  
AR016603-11. 
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occupancy near the parcel to infer that the Cowlitz Tribe used and occupied the Cowlitz parcel.36    

Grand Ronde makes a last-ditch effort to show that the Cowlitz decision is not in line with 

agency precedent by fashioning a table to analyze past agency decisions based on whether the 

gaming parcel was "within territory formerly occupied or controlled" by the tribe.  GR Mem. at 40-

42.  To be sure, tables are nice; but this one is nothing short of useless.  First the standard used in 

the table -- "occupied or controlled" -- is not the standard before this Court.  The regulations require 

use or occupancy "in the vicinity" of the land.37  Second, Grand Ronde's factual characterizations of 

the cases are completely misleading.  For example, the multiple cases where the gaming site is within 

lands "ceded to the United States" are not necessarily inconsistent with Cowlitz; they are just 

different.  Because Cowlitz lands were taken by the United States without compensation or a treaty, 

Cowlitz does not have ceded lands -- but that does not mean that the parcel is not within its 

historical territory, as the record shows.  In several cases Grand Ronde also claims that the gaming 

site is within aboriginal "territory" -- but the term aboriginal "territory" used in those cases does not 

mean the same thing as ICC aboriginal "title area".  See, e.g., NIGC Mooretown Rancheria Op. at 10-11.38  

Nor are cases like Mechoopda or Rohnerville inconsistent with Cowlitz -- like Cowlitz, in both those 

cases there is no direct evidence of actual occupation of the sites located within 10 miles of the 

                                                 
36 The ROD makes clear that the evidence regarding Cowlitz trade activities was qualitatively and quantitatively different 
from that rejected in the Guidiville opinion as insufficient to show significant historical connections.  Unlike Guidiville, 
the Cowlitz evidence shows intensive, extensive participation in trade, control of territory relating to trade in the 
immediate area of the parcel, and Cowlitz ancestors directly participating in that activity -- more than enough to show 
Cowlitz had more than a "transient presence in an area" and did not "merely pass through."  See ROD at 132-33; 
AR140513-14; Interior Guidiville Op. at 13-19 (Sept. 1, 2011). 
37 Interior has clearly stated that territorial control is not required.  See ROD at 131, AR140512 (citing 25 C.F.R. § 292.2:  
significant historical connection includes "subsistence use in the vicinity of the land").    
38 In Mooretown, the gaming parcel was about 15 miles from the original rancheria, and within 15-20 miles of 10 villages 
identified as sites used by members of the same village-community as those for whom the rancheria was set aside.  The 
Tribe's expert determined that the "aboriginal territory" for a village-community is the twenty-mile radius around it 
required for subsistence use (not an area of exclusive, continuous use and occupancy).  The finding of significant 
historical connections in Mooretown therefore is not inconsistent with Cowlitz -- since Cowlitz also used lands within 20 
miles of its ICC area for subsistence purposes, and the Cowlitz parcel is within those lands.  Unlike Cowlitz, however, 
the Mooretown facts (and those in most of the other agency opinions cited by Plaintiffs) were not previously adjudicated 
by the federal government.   

Case 1:13-cv-00849-BJR   Document 66   Filed 01/29/14   Page 29 of 35



 

28 

 

rancherias, and there are multiple examples of use and occupancy within the area where the site is 

located.  See NIGC Mechoopda Op. at 10-11 (March 14, 2003); NIGC Rohnerville Op. at 12 (Aug. 5, 

2002); see also Interior Mechoopda Op. at 19-26 (Jan. 24, 2014).   

Finally, Grand Ronde contends that the Karuk opinion contains factual support for historical 

connections "absent from the Cowlitz record" -- but just the opposite is true.  The NIGC Karuk 

opinion (at 10) generally describes Karuk historical presence and a Karuk community in the area of 

the gaming parcel and concludes "there is evidence of historical connections between the Tribe and 

the vicinity of" the gaming property -- far less factual support than what is in the ROD's extensive 

analysis of Cowlitz use and occupancy in the vicinity of the parcel.  For all these reasons, the 

Secretary's determination that Cowlitz has significant historical connections to the area where the 

Cowlitz parcel is located is entitled to deference and must be upheld.   

III. THE SECRETARY FULLY COMPLIED WITH NEPA 

The Supreme Court has made it clear that NEPA analyses are entitled to a presumption of 

regularity, and that the courts cannot substitute their judgment for that of the agency.  See, e.g., Marsh 

v. Oregon Natural Resource Council, 490 U.S. 360, 378 (1989); Kleppe v. Sierra Club, 427 U.S. 390, 410, n. 

21 (1976).  Plaintiffs have not come close to meeting their heavy burden under this deferential 

standard of review.  BIA's NEPA analysis is strongly supported by factual determinations, expert 

technical analyses, and controlling case law.  Plaintiffs' NEPA claims should be rejected and 

summary judgment granted in favor of the Cowlitz Tribe. 

A. BIA Properly Identified and Evaluated the Purpose and Need for the Project. 

An agency's statement of purpose and need must be upheld so long as it defines reasonable 

objectives that take into account both the project applicant's goals and the relevant statutory context.  

Cowlitz Mem. at 45-46.  BIA's statement of purpose and need for the Cowlitz project meets this 

deferential standard.  Id. at 46-47.  Plaintiffs' counter-arguments fail to address these points.  Neither 
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Plaintiff disputes that the BIA was entitled to take the Tribe's objectives into account.  See Clark 

Mem. at 33-39; GR Mem. at 45-47.  Neither Plaintiff has alleged that any portion of BIA's purpose 

and need statement is unreasonable.  Id.  And neither Plaintiff has cited a single decision -- from this 

circuit or any other -- invalidating an agency's purpose and need statement as unreasonable.39  Id.  

For these reasons alone, the Cowlitz Tribe is entitled to summary judgment.  

Rather than addressing BIA's statement of purpose and need, Plaintiffs contend that BIA 

improperly relied on the Tribe's business plan.  Plaintiffs' position is fatally flawed in several 

respects.  First, NEPA does not prohibit BIA from incorporating information from the Tribe's 

business plan into the EIS's purpose and need statement.  See Citizens Against Burlington, 938 F.2d at 

196; see also City of Roseville v. Norton, 219 F. Supp. 2d 130, 166 (D.D.C. 2002) (upholding reliance on 

technical report submitted by tribe).  Second, BIA's decision to rely on the Unmet Needs Report is 

entitled to deference and a presumption of regularity.  See Marsh, 490 U.S. at 378; see also City of Los 

Angeles v. Dep't of Transp., 165 F.3d 972, 977 (D.C. Cir. 1999).  Third, BIA would not have violated 

NEPA even if it had simply adopted the Tribe's goals as the agency's own.  See Vill. of Barrington v. 

Surface Transp. Bd., 636 F.3d 650, 668, 672-73 (D.C. Cir. 2011).  Fourth, and most fundamentally, 

there is no foundation or basis for Plaintiffs' suggestion that the Tribe's Unmet Needs Report 

inaccurately represents the Tribe's objectives; the Tribe is a sovereign government and is entitled to 

define its own business plans.40      

 
                                                 
39 Citizens Against Burlington v. Busey, 938 F.2d 190, 196-98 (D.C. Cir. 1991), relied on by both Plaintiffs, upheld an agency's 
purpose and need statement on the grounds that (1) the agency was entitled to consider a permit applicant's objectives; 
(2) judicial review of a purpose and need statement is subject to the deferential "rule of reason" standard; and (3) there 
was nothing unreasonable about any of the project purposes identified by the agency.  Cowlitz respectfully submits that 
the same reasoning and result should apply here.    
40 Grand Ronde also contends that the Unmet Needs Report was incorporated into the EIS too late to permit public 
comment.  GR Mem. at 46-47.  But, (1) the Unmet Needs Report was added to the EIS at Plaintiffs' request; (2) 
Plaintiffs did, in fact, have an opportunity to comment on the Unmet Needs Report; and (3) in any event, case law 
clearly establishes that BIA was entitled to revise its EIS in response to public comments -- indeed, that is the very 
purpose of the public comment process.   Cowlitz Mem. at 48-49 and nn. 51 - 54.  
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B. BIA Properly Considered a Range of Reasonable Alternatives 

Plaintiffs also allege that BIA violated NEPA by failing to evaluate the possibility of 

developing a casino north of the Cowlitz parcel.  In fact, BIA considered 19 potential sites for a 

casino, including 5 located north of the Cowlitz parcel.  Plaintiffs' preferred "northern sites" were 

subject to multiple technical studies and were explicitly addressed in the EIS.  AR75882-86, 140413-

15, 140386-87.  Ultimately, BIA determined that (i) the "northern sites" would not feasibly 

accomplish the goals of the project and (ii) the "northern sites" would likely result in greater 

environmental consequences than the project.  Id.; see also AR140415 (formal findings).  Those well-

supported factual and technical determinations are entitled to deference.  See City of Los Angeles, 165 

F.3d at 977; see also 40 C.F.R. 1502.14(a) (with respect to alternatives deemed infeasible, EIS should 

"briefly discuss the reasons for their having been eliminated").  Although Plaintiffs may have 

preferred a different outcome, that preference does not render BIA's analysis arbitrary and 

capricious.  See City of Roseville, 219 F. Supp. 2d at 170.   

C. BIA Took a Hard Look At the Potential Environmental Impacts of the Project 

In preparing the EIS, BIA carefully evaluated hundreds of environmental issues, from 

ancient underground fossils (AR76131-35) to future air quality (AR76093-110).  It is undisputed that 

these evaluations are subject to a "highly deferential" standard of review under which agency analysis 

must be upheld so long as it provides "sufficient discussion … to enable the decisionmaker to take a 

hard look at environmental factors."  Tongass Conservation Soc'y v. Cheney, 924 F.2d 1137, 1140 (D.C. 

Cir. 1991); see also Nevada v. Dep't of Energy, 457 F.3d 78, 93 (D.C. Cir. 2006) ("the court will not 'fly-

speck' an agency's environmental analysis, looking for any deficiency no matter how minor").   

Clark County contends that BIA failed to take a "hard look" at the project's potential 

impacts on water quality.  Clark Mem. at 40-42.  Our opening brief identified four fundamental 

problems with that argument.  Cowlitz Mem. at 51-53.  The County has neglected to address three 
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of the four (compare Cowlitz Mem. at 51-53 with Clark Mem. at 40-42), and its lone remaining 

contention -- that BIA did not take a hard look at Clean Water Act ("CWA") permitting issues -- is 

simply not accurate.  The Administrative Record clearly establishes that BIA addressed CWA 

permitting at multiple stages of the NEPA process.  See AR106700-04, 106857-58 (Draft EIS); 

AR078457-60, 078493-99, 078581-82 (responses to comments on Draft EIS ; AR075913-15, 

076082-85, 076931-32 (Final EIS); AR140396-97, 140440-42 (ROD); AR138745-48 (post-ROD 

evaluation of adequacy).  

Grand Ronde argues that BIA failed to take a hard look at the economic impact of the 

project on Grand Ronde's casino.  GR Mem. at 47-48.  It is mistaken.  Although not required to do 

so (40 C.F.R. § 1508.14), BIA did take a careful hard look at economic impacts related to Grand 

Ronde's casino.  See, e.g., AR076140, 078474-75, 07613-27, 082238-72, 106905-26, 138751-52.  

Although Grand Ronde feels that its own economic analyses are more accurate than those prepared 

by the agency, BIA is entitled to rely on the conclusions of its own economic experts.  Marsh, 490 

U.S. at 378.41 

CONCLUSION 

The Tribe respectfully requests that this Court deny Plaintiffs’ Motions for Summary 

Judgment, grant the Motions of Intervenor and the Federal Defendants, and instruct the Secretary 

of the Interior to expeditiously complete the fee-to-trust and reservation proclamation processes. 

 

 

                                                 
41 Clark County's opening brief argued that BIA's EIS violates NEPA because the Tribe's Environment Public Health 
and Safety (or "EPHS") Ordinance cannot be enforced.  In response, we provided facts and authorities establishing that:  
(1) the EPHS Ordinance is, in fact, enforceable; and, (2) even if the Ordinance were not enforceable, it would not violate 
NEPA.  See Cowlitz Mem. at 54-60.  The County's opposition/reply brief fails to dispute -- nor even to address -- the 
Cowlitz Tribe's response.  See Clark Mem. at 39-40 (failing to address Tribe's position).  Therefore, the Tribe is entitled 
to summary judgment on this issue. 
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