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SUMMARY OF ARGUMENT 

Agency action is bounded by the rule of law.  Administrative whim cannot override 

statutory mandates, Supreme Court precedent, the Administrative Procedure Act (APA), or duly 

promulgated regulations.  The Bureau of Indian Affairs’ (BIA) arguments amount to a claim that 

the fundamental limitations on its authority imposed by Congress in the Indian Reorganization 

Act of 1934 (IRA), the Indian Gaming Regulatory Act (IGRA), the National Environmental 

Policy Act (NEPA), as well as those imposed in the agency’s own regulations, do not apply to 

the Cowlitz Tribe and this gaming-related trust acquisition.  Regardless of the Department’s 

desire to assist the Tribe, the law requires the Court to vacate the Record of Decision (ROD).   

At the most basic level, the action at issue here is unlawful because it exceeds the 

Secretary’s authority under the IRA.  That statute gives the Secretary authority to acquire land in 

trust, but only for tribes that were recognized and under federal jurisdiction in 1934.  The 

Cowlitz Tribe does not qualify.  The Tribe was not recognized, nor under federal jurisdiction in 

1934.  It had no land, no treaties, and no federal legislation.  Indeed, the Tribe itself argued that it 

was terminated in 1934, and the National Indian Gaming Commission (NIGC) agreed.  So too 

must have BIA, since the Tribe underwent the acknowledgment process to become federally 

recognized in 2002.   

BIA speeds past this stricture, not stopping to address the plain language of the IRA 

itself, omitting from its argument a word in the statute that demands a contrary reading, and 

treating expansively congressional words of limitation.  When challenged, BIA resorts to arguing 

that when Congress used the word “recognized,” a term of art since at least 1871, it did not use 

the word for its formal legal meaning, but rather in a vague, ill-defined way that makes little 

sense in a federal statute.  Likewise, BIA argues that the word “terminated” for IGRA does not 

mean “terminated” for the IRA, to distinguish its prior conclusion that the Cowlitz Tribe was 

indeed terminated (and thus not under federal jurisdiction) in 1934.  According to BIA, a word 

“means just what [it] choose[s] it to mean—neither more nor less.”1      
                                                 

1 L. Carroll, Through the Looking-Glass (1872). 
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BIA’s authority to act on behalf of the Tribe is limited in another, independent way that 

BIA ignores.  To prevent the United States from “tak[ing] on impossible financial burdens in 

extending wardship over persons with a minor fraction of Indian blood,” 78 Cong. Rec. 11,727 

(1934) (statement of Rep. Howard), BIA made clear in 1934 when it interpreted the IRA that 

“property rights attached to membership are largely in the control of the Secretary of the Interior 

rather than the tribe itself.”  Powers of Indian Tribes, 55 Interior Dec. 14 (Oct. 25, 1934).  

Consistent with that inherent power, BIA has adopted a regulation limiting its authority to act on 

behalf of tribes recognized through the acknowledgment process in certain circumstances, in 

order to counteract problematic incentives the acknowledgment process itself creates.  Thus, “for 

Federal funding and other administrative purposes,” BIA can only act on behalf of a tribe 

consisting of the list of members the tribe provided during the acknowledgment process.  

Petitioning groups—including the Cowlitz Tribe—are routinely warned of this limitation.   

Here, however, after the Tribe was acknowledged, it expanded its roll from 1,482 to 

3,544 members.  During the administrative process, Plaintiffs questioned that sudden, dramatic 

increase in membership, but BIA ignored the questions Plaintiffs raised.  The presumption in 

favor of an agency’s competence and expertise is ill-founded, indeed, if an agency is permitted to 

ignore the limitations it imposes on its own authority.  BIA cannot generally contend that it met 

its regulatory obligations or that it did not know the import of the Tribe’s expanded enrollment, 

and its decision fails as a result. 

The regulations implementing IGRA present yet another bar to BIA’s decision.  Gaming 

on the proposed site is permissible only if the site falls “within an area where the tribe has 

significant historical connections.”  BIA, however, only determined (incorrectly) that the Tribe 

demonstrated historic use and occupancy in the vicinity of the site, failing entirely to address the 

plain language in its regulation and Plaintiffs’ arguments.  BIA did not and cannot determine that 

the site meets the regulatory requirement because the record evidence demonstrates that the site 

is outside any area of historic significance to the Tribe. 
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Finally, BIA fails to address the crux of Plaintiffs’ NEPA arguments.  An agency cannot 

manipulate fundamental aspects of its NEPA analysis, after releasing its draft document, to make 

reasonable alternatives appear unreasonable, by relying on a report the Tribe prepared, the 

accuracy of which BIA refused to verify.  Nor can BIA represent that mitigation measure it 

considered enforceable actually are because BIA never analyzed the issue, as the APA requires.     

The ROD is replete with inconsistences and errors, and BIA’s arguments to the contrary 

are entirely unpersuasive.  The Court should vacate the ROD.      

ARGUMENT 

I. BIA LACKS THE AUTHORITY TO ACQUIRE LAND IN TRUST FOR THE 
COWLITZ TRIBE 

A. Because the Cowlitz Tribe Was Not a Recognized Tribe in 1934, BIA Lacks 
Authority to Take Land In Trust on the Tribe’s Behalf 

1. Under 25 U.S.C. § 465, BIA May Acquire Land in Trust Only for 
Tribes That Were Recognized in 1934 

The IRA authorizes the Secretary of the Interior to acquire land and hold it in trust only 

“for the purpose of providing land for Indians,” 1 Ch. 576, § 5, 48 Stat. 985 (1934) (25 U.S.C. § 

465), a power that the Secretary has delegated to BIA.  209 DM 8 at Para. 3.2.2  As relevant here, 

Congress defined the term “Indian” to “include all persons of Indian descent who are members 

of any recognized Indian tribe now under Federal jurisdiction.”  25 U.S.C. § 479 (emphasis 

added).  In Carcieri v. Salazar, 555 U.S. 379 (2009), the Supreme Court held that the word 

“now” in that provision “refers solely to events contemporaneous with the statute’s enactment” 

in 1934.  Id. at 389.  It follows that BIA’s authority extends only to tribes that were recognized 

and under federal jurisdiction in 1934. 

BIA takes the position that “the word ‘now’ modifies only the phrase ‘under federal 

jurisdiction’; it does not modify the phrase ‘recognized tribe.’”  AR140470.  As a consequence, 

                                                 
2  Handbook, Acquisition of Title to Land Held in Fee or Restricted Fee, available at 

http://ailc-inc.org/PDF%20files/FeeToTrustHandbook1.0.pdf.   
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BIA reasons, so long as a tribe was under federal jurisdiction in 1934, it does not matter whether 

it was a recognized tribe at that time, and “the tribe need only be recognized at the time the 

Department acquires the land into trust.”  Id.  That interpretation is contrary to the statutory text, 

congressional purpose, and precedent, and BIA’s efforts to defend it are unavailing.  Because the 

application of “traditional tools of statutory construction” resolves the interpretation of Section 

469, this Court should not defer to BIA’s contrary interpretation.  Chevron U.S.A. Inc. v. NRDC, 

Inc., 467 U.S. 837, 843 n.9 (1984). 

a.  As a matter of ordinary usage, the phrase “recognized Indian tribe now under Federal 

jurisdiction” refers to an Indian tribe that is both recognized and under Federal jurisdiction 

“now”—that is, at the time of the statute’s enactment.  Put simply, if a tribe was not a 

“recognized Indian tribe” in 1934, then it cannot have been a “recognized Indian tribe now under 

Federal jurisdiction” at that time.  Although BIA does not articulate any textual basis for its 

contrary reading, it appears to rest on the idea that the prepositional phrase “under Federal 

jurisdiction” modifies only “tribe,” and not “recognized Indian tribe.”  In other words, BIA reads 

the statute as if it said, “any Indian tribe that is recognized and is now under Federal 

jurisdiction.”  In some settings, the nearest-reasonable-referent canon might make such a reading 

appropriate, but here, the statutory context forecloses it.  In the context of Section 479, neither 

“Indian” nor “recognized” is an ordinary adjective that can be separated from the noun it 

modifies (“tribe”).  Instead, the phrase “recognized Indian tribe” is a well-established term of art 

in Indian law; it is therefore properly regarded as a unit, and “now under Federal jurisdiction” 

applies to all of it. 

Tellingly, in describing its position, BIA misquotes the statute by omitting the word 

“Indian,” arguing that “now under federal jurisdiction” “does not modify the phrase ‘recognized 

[sic] tribe.’”  AR 140470 (ROD 89).  That omission is significant because the adjective “Indian” 

highlights the critical grammatical flaw in BIA’s position.  As BIA appears to recognize, it 

would make no sense to say “now” does not modify “Indian,” so that a non-Indian tribe that was 

under Federal jurisdiction in 1934 could later become an Indian tribe and therefore be covered by 
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Section 479.  But if “now” modifies “Indian,” then it must also modify “recognized.”  It follows 

that the statute applies only if, in 1934, there was a tribe that was (1) Indian, (2) recognized, and 

(3) under Federal jurisdiction. 

As explained in the Clark County Plaintiffs’(Plaintiffs) motion for summary judgment 

(Pl. Br. at 12 n.4 (Dkt. No. 29 at 21)), BIA’s interpretation is flawed for the additional reason 

that it would make nonsense of the second alternative definition of “Indian” in Section 479.  See 

Davis v. Michigan Dep’t of the Treasury, 489 U.S. 803, 809 (1989) (“[T]he words of a statute 

must be read in their context and with a view to their place in the overall statutory scheme.”).  In 

addition to “all persons of Indian descent who are members of any recognized Indian tribe now 

under Federal jurisdiction,” the definition of “Indian” also includes “all persons who are 

descendants of such members who were, on June 1, 1934, residing within the present boundaries 

of any Indian reservation.”  25 U.S.C. § 479.  The phrase “such members” must refer to the 

antecedent in the first clause, “members of any recognized Indian tribe now under Federal 

jurisdiction.”  But if “any recognized Indian tribe” can come into being at any time—perhaps 

decades after the enactment of the statute—then it would make little sense to require BIA to 

determine whether the members of the newly recognized tribe had been living a reservation on 

June 1, 1934.  BIA offers no answer to that point. 

b.  BIA’s interpretation is also contrary to the purposes motivating the limited definition 

of “Indian” in Section 479.  As the Supreme Court has observed, the IRA was designed to 

“repudiate[] the practice of allotment” by putting an end to further individual allotments of 

tribes’ reservation land and by providing land for tribes and individual Indians that had lost their 

property under the General Allotment Act.  Atkinson Trading Co. v. Shirley, 532 U.S. 645, 650 

n.1 (2001).  Representative Howard, the chief House sponsor of the bill that became the IRA, 

explained that “[t]he Indians now landless must be provided for,” and he observed that the 

provision that became Section 465 “undertakes to do this gradually through an annual 

appropriation for the purchase of land.”  78 Cong. Rec. 11,727 (1934) (statement of Rep. 

Howard).  But it was also necessary, he explained, that “the line . . . be drawn somewhere” in 
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defining the class of beneficiaries entitled to have land taken into trust on their behalf, or else 

“the Government would take on impossible financial burdens in extending wardship over 

persons with a minor fraction of Indian blood.”  Id. at 11,732 

Congress accomplished that line-drawing in Section 479 by establishing three classes of 

“Indians” entitled to the IRA’s benefits.  First, a person is an “Indian” within the meaning of the 

IRA if he is “of Indian descent”—regardless of his quantum of Indian blood—and is a member 

of a tribe that was federally recognized and under federal jurisdiction at the time of the IRA’s 

enactment.  Second, a person is an “Indian” if he was living on an Indian reservation on June 1, 

1934, and is a descendant of a person of Indian descent who was a member of a tribe that was 

federally recognized and under federal jurisdiction at the time of the IRA’s enactment.  Third, if 

a person is unable to demonstrate the requisite connection to a tribe that was federally recognized 

and under federal jurisdiction in 1934, he can still qualify for benefits under the IRA if he can 

establish that he is of “one-half or more Indian blood.”  The IRA therefore provides that 

everyone of Indian descent who is a member of a tribe that was federally recognized and under 

federal jurisdiction at the time of the IRA’s enactment is entitled to the statute’s benefits, but it 

imposes more stringent definitional criteria on persons who cannot make that showing. 

The IRA’s definition makes perfect sense in light of Congress’s intention that the statute 

serve primarily as a remedy for the harm that tribes suffered under the allotment policy.  It 

ensures that all persons who were members of tribes that lost land due to allotment can benefit 

from the IRA’s provisions, while imposing a higher eligibility threshold on persons who are not 

members of such tribes.  Significantly, only those tribes that were federally recognized and under 

federal jurisdiction at the time of the IRA’s enactment would have lost reservation land as a 

result of the allotment policy because only those tribes would have possessed federally 

recognized reservations subject to allotment by the federal government.  It would ill-serve that 

congressional purpose to read the definitional framework so that only the federal-jurisdiction 

requirement is measured from 1934, while the recognition requirement is assessed at the time the 

statute is invoked by BIA. 
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c.  BIA relies heavily on Justice Breyer’s concurring opinion in Carcieri:  the critical 

textual discussion of BIA’s decision cites no authority other than that opinion, and the same is 

true of BIA’s motion for summary judgment.  AR140470 nn.65-66; U.S. Br. 20-21 (Dkt. No. 37-

1 at 24-25).  BIA’s reliance is misplaced because Justice Breyer’s opinion was joined by no other 

Justice, and the Court’s majority opinion pointedly did not endorse Justice Breyer’s view.  

Carcieri, 555 U.S. at 396.  Nor does the concurring opinion contain any reasoning that this Court 

should accept as persuasive—Justice Breyer simply asserted, without explanation, that “[t]he 

statute . . . imposes no time limit on recognition.”3  Id.   

Instead, to the extent the Supreme Court has addressed the question whether the statute 

requires that recognition have existed in 1934, it has rejected BIA’s position.  In United States v. 

John, 437 U.S. 634 (1978), the Supreme Court concluded that the Choctaw Indians’ Mississippi 

reservation satisfied the federal statutory definition of “Indian country” because the Choctaws 

possessed one-half or more Indian blood.  Id. at 650.  In so holding, the Court explained that 

“[t]he 1934 Act defined ‘Indians’ not only as ‘all persons of Indian descent who are members of 

any recognized [in 1934] tribe now under Federal jurisdiction,’ and their descendants who then 

were residing on any Indian reservation, but also as ‘all other persons of one-half or more Indian 

blood.’”  Id. (quoting 25 U.S.C. § 479) (brackets in original; emphasis added).  The bracketed 

                                                 
3 In any event, the ROD misreads Justice Breyer’s concurring opinion.  The opinion posits that a 

tribe might be recognized by BIA after 1934 based on facts or circumstances that were overlooked in 
1934.  Justice Breyer discussed the possibility of an oversight or error in which the Department “wrongly 
left tribes off the list,” or the “Department later recognized some of the tribes on grounds that showed it 
should have recognized them in 1934 even though it did not.”  Carcieri, 555 U.S. at 398 (Breyer, J., 
concurring).  Justice Breyer’s reasoning requires BIA to show the existence of an error made in 1934—
that is, newly discovered facts that were overlooked in 1934, like the existence of a treaty between the 
tribe and the United States.  By contrast, the ROD cites only historical facts that were clearly known in 
1934 (e.g., failed treaty negotiations, contemporaneous BIA letters, services provided to individual 
Indians, land allotments).  There is no evidence of oversight or error.  BIA may have changed its 
conclusion about the Tribe, but that is simply a different interpretation of the statute based on the same 
facts.  Justice Breyer’s analysis does not suggest BIA’s current interpretation can supplant the contrary 
conclusions of prior Secretaries.  See, e.g., AR015544 (“the Cowlitz tribe, which in fact, is no longer in 
existence as a communal entity”).  Quite the opposite, his opinion supports the conclusion that no 
deference is due to BIA’s current interpretation because it is inconsistent with BIA’s interpretation in 
1934. 
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phrase “in 1934” that the Court inserted into the language of Section 479 reflects the Court’s 

understanding that the word “now” restricts the operation of the IRA to tribes that were both 

federally recognized and under federal jurisdiction at the time of enactment. 

While the Court’s holding in John did not turn upon whether it was necessary for the 

Choctaw Indians to be federally recognized and under federal jurisdiction in 1934 to qualify for 

the IRA’s benefits, the Court clearly considered the Choctaws’ failure to satisfy those conditions 

as part of its analysis.  Indeed, the Fifth Circuit relied upon that fact to hold that the Choctaws’ 

reservation was not “Indian country.”  United States v. John, 560 F.2d 1202, 1212 (5th Cir. 

1977).  Instead of reversing the Fifth Circuit’s decision on the ground that the court of appeals 

erred by requiring the tribe to be federally recognized and under federal jurisdiction in 1934 to be 

subject to the IRA, the Supreme Court relied upon the alternative “half blood” definition to 

conclude that the tribe was covered by the IRA.  The issue whether the IRA is limited to tribes 

that were federally recognized and under federal jurisdiction in 1934 was therefore squarely 

before the Court in John.  The Court’s statement on that issue is entitled to respect by this Court. 

2. The IRA Uses “Recognized” in a Formal, Jurisdictional Sense 

BIA asserts that, even if the IRA requires that a tribe have been recognized in 1934, it 

“did not require formal recognition in 1934,” and therefore a tribe could be “recognized” even in 

the absence of any formal government-to-government relationship between it and the United 

States.  U.S. Br. 37 (capitalization omitted; emphasis added).  Because BIA did not adopt that 

interpretation of the statute in the ROD, the Court may not consider it now, and the ROD must be 

vacated. 

In the ROD, BIA argued that “[t]he term ‘recognized Indian tribe’ has been used 

historically in two distinct senses.”  AR140468 (ROD 87).  One sense is the familiar one of 

formal recognition, indicating “that a tribe is a governmental entity comprised of Indians [that] 

has a unique relationship with the United States.”  Id.  Another, BIA suggested, is a more 

informal “‘cognitive’ or quasi-anthropological sense.”  Id.  After discussing each possible 
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definition, BIA stated:  “For purposes of our discussion here, we need not reach the question of 

the precise meaning of ‘recognized Indian tribe’ as used in the IRA” because “whatever the 

precise meaning of the term ‘recognized tribe,’ the date of recognition does not affect the 

Secretary’s authority under the IRA.”  AR140469-470 (ROD 88-89).  In other words, because of 

its interpretation of the “now” clause—which was erroneous for the reasons discussed above—

BIA expressly refrained from adopting any interpretation of “recognized.” 

BIA’s failure to define “recognized” in the ROD requires vacatur and a remand to BIA 

for further consideration.  It is well settled that an agency’s action may be upheld only on the 

basis of grounds articulated by the agency in its order.  SEC v. Chenery Corp., 318 U.S. 80, 87 

(1943).  For that reason, when an agency “has not yet exercised its Chevron discretion to 

interpret the statute in question, ‘the proper course, except in rare circumstances, is to remand to 

the agency for additional investigation or explanation.’”  Negusie v. Holder, 555 U.S. 511, 532 

(2009) (quoting Gonzales v. Thomas, 547 U.S. 183, 186 (2006) (per curiam)); see Menkes v. 

Department of Homeland Sec., 486 F.3d 1307, 1313-1314 (D.C. Cir. 2007) (declining to give 

Chevron deference because “we do not have a forthright agency interpretation of the statute,” 

and explaining that “an implication is not an agency interpretation, and we are disinclined to 

tease out, from the welter of correspondence in this case, an interpretation the agency itself has 

failed to offer”).  Because BIA did not define “recognized” in the ROD, it may not do so in its 

brief in this Court.  A remand is required to allow BIA to exercise its discretion to interpret the 

statute in the first instance. 

In any event, even if BIA had concluded that “recognized” should be understood in a 

“cognitive” or “anthropological” sense, that interpretation should be set aside because it is 

contrary to the plain meaning of the statutory language.  At the time the IRA was enacted, as 

today, the word “recognized” described not just knowledge or awareness, but formal 

acknowledgement.  For example, the first-listed definition of “recognize” in the second edition 

of Webster’s New International Dictionary (after the obviously inapt “[t]o know again; to 

perceive to be a person or thing previously known”) was “[t]o avow knowledge of; to consent to 
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admit, hold, or the like; to admit with a formal acknowledgement.”  Webster’s New International 

Dictionary of the English Language 2079 (2d ed. 1957).  As explained in Plaintiffs’ motion for 

summary judgment (at 13-15), that meaning was also reflected in judicial decisions preceding the 

IRA’s enactment.  See Bragdon v. Abbott, 524 U.S. 624, 645 (1998) (explaining that when a 

particular term has received a judicial or administrative interpretation, “repetition of the same 

language in a new statute indicates, as a general matter, the intent to incorporate its 

administrative and judicial interpretations as well”). 

BIA’s efforts to defend a contrary interpretation are unpersuasive.  In the ROD, BIA cited 

a law review article for the proposition that “‘recognized Indian tribe’ has been used in what has 

been termed the ‘cognitive’ or quasi-anthropological sense,” but as Plaintiffs explained (Pl. Br. at 

15), the article actually demonstrates that, “at least since the [IRA] of 1934 . . . the term 

‘recognized’ has been used almost exclusively in the jurisdictional sense.”  BIA’s only response 

to that point is to claim that it “did not rely on the substance of the article in support of [its] 

interpretation, but rather cited it for the undeniable proposition that there were different forms of 

recognition.”  U.S. Br. 39 n.38.  It is indeed “undeniable” that the word “recognized” has 

different meanings.  See Brown v. Gardner, 513 U.S. 115, 118 (1994) (“Ambiguity is a creature 

not of definitional possibilities but of statutory context.”).  But it does not follow that any of the 

meanings other than the formal legal one is appropriate in this context.  To the contrary, the 

article cited by BIA demonstrates the opposite. 

BIA also relied on legislative history, quoting a statement of a single Senator who 

supposedly said “that the Catawba would satisfy the term ‘recognized Indian tribe,’ even though 

‘[t]he Government has not found out that they live yet, apparently.’”  AR140469 (ROD 88).  But 

while the quoted Senator suggested that the Catawba Tribe could qualify under Section 469, he 

did not specifically consider whether they were a “recognized” tribe.  More importantly, even 

under BIA’s capacious understanding of what it means to be “recognized,” a tribe could not have 

been recognized if the government was unaware of its existence.  AR140468 (arguing that, in 

one sense of “recognized,” “federal officials simply ‘knew’ or ‘realized’ that an Indian tribe 
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existed”).  For that reason, while the quoted statement is evidence that one Senator may have 

been confused about the operation of the statute, the circumstances of the Catawba Tribe, or 

perhaps both, it hardly constitutes evidence in favor of BIA’s interpretation of “recognized.”  

AR140467 n.51 (ROD 86) (concluding that the cited colloquy reflected confusion). 

In its brief, BIA refers to various post-1934 materials discussing the formal recognition 

process, materials that were not discussed in the administrative decision.  U.S. Br. 39-40.  But 

nowhere in the administrative decision or in the brief is there any reference to any authority 

contemporaneous with the IRA—whether a dictionary, a statute, a judicial decision, or an agency 

opinion—actually using “recognized” in something other than a formal, jurisdictional sense.  Nor 

does BIA offer any explanation of why Congress would have wanted to use the term in the vague 

and informal sense that BIA posits.  The government could hardly be expected to acquire land on 

behalf of a tribe that it did not know existed, so if “recognized” simply required knowledge or 

awareness, that word would serve no purpose whatsoever, contrary to the “cardinal principle of 

statutory construction that a statute ought, upon the whole, to be so construed that, if it can be 

prevented, no clause, sentence, or word shall be superfluous, void, or insignificant.”  TRW, Inc. 

v. Andrews, 534 U.S. 19, 31 (2001) (internal quotation marks omitted).  The most natural reading 

of “recognized,” and the only one that gives the word meaningful effect, is that it refers to 

formal, jurisdictional recognition.  Because the Cowlitz Tribe was not recognized in 1934, BIA 

lacked authority under the IRA to take land into trust for it. 

3. The Cowlitz Tribe Was Not a Recognized Indian Tribe in 1934 

BIA makes a half-hearted effort to argue that the Cowlitz Tribe was formally recognized 

in 1934, but the effort is unsuccessful.  U.S. Br. 40-41.  The Cowlitz Tribe itself has conceded, in 

seeking a restored-lands opinion from the NIGC, that it was not federally recognized in 1934.  

AR014775.  The NIGC agreed.  AR118245 (“[T]he historical evidence establishes that the 

United States did not recognize the Cowlitz Tribe as a governmental entity from at least the early 

1900s until 2002.”).  BIA does not address the Tribe’s concession.  Instead, it points to BIA’s 
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2002 recognition decision, but the decision under review in this case expressly disclaimed any 

finding that the Cowlitz Tribe was recognized in 1934.  AR140469 (ROD 88) (“[N]or need we 

ascertain whether the Cowlitz Tribe was recognized by the Federal Government in the formal 

sense in 1934.”).  Under Chenery, BIA may not rely on a finding that it failed to articulate in the 

decision under review. 

B. Even Under BIA’s Reading of the Statute, BIA Lacks Authority to Take 
Land into Trust for the Cowlitz Tribe Because the Cowlitz Tribe Was Not 
“under Federal jurisdiction” in 1934 

Even if BIA were correct that a tribe need not have been “recognized” in 1934, but need 

only have been “under Federal jurisdiction” at that time, the Cowlitz Tribe still would not qualify 

under Section 469 because it was not under federal jurisdiction in 1934.  As noted above, the 

NIGC determined that the Tribe had been administratively terminated by 1934, a determination 

that is irreconcilable with a finding that the Tribe was under federal jurisdiction at that time.  

AR118245.  That determination is significant not just because the NIGC’s conclusion was 

contrary to that of BIA’s in this case, but also because the evidence before the NIGC, generated 

by government experts, is fatally inconsistent with BIA’s conclusion here.  Although BIA argues 

that “the NIGC has no special expertise in determining the legal status of tribes,” its only 

argument against the Commission’s conclusion is that it supposedly applied an understanding of 

termination that included administrative termination, but, BIA says, only Congress can terminate 

a tribe.4  U.S. Br. 35.  The only authority that BIA cites for that proposition is United States v. 

Celestine, 215 U.S. 278 (1909), which does not support it—the Court in that case did not even 

consider whether the government’s relationship with a tribe can be terminated by administrative 

action.  Contrary to BIA’s argument, the plenary grant of authority in 25 U.S.C. § 2 to the 

                                                 
4 BIA adopted a different strategy in the ROD, arguing that the evidence on which NIGC relied is 

inconsistent with acknowledgment.  AR140480 (ROD 99).  NIGC’s conclusion that the Cowlitz Tribe 
was terminated is based on representations by the Tribe and facts recited in the Historical Technical 
Report (HTR) prepared by BIA’s Branch of Federal Acknowledgment (BAR), the department with the 
expertise in determining the legal status of “tribes.”   
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Commissioner of Indian Affairs to “have the management of all Indian affairs and of all matters 

arising out of Indian relations” necessarily includes the power to terminate the exercise of 

jurisdiction over a tribe. 

In any event, whatever the significance of the NIGC’s determination, the Cowlitz Tribe 

argued before the NIGC that it “was administratively terminated in the early twentieth century.”  

AR014777.  Having successfully employed that argument to obtain a restored-lands opinion, it 

should be judicially estopped from arguing otherwise in this proceeding.  New Hampshire v. 

Maine, 532 U.S. 742, 750-751 (2001); DeRosa v. National Envelope Corp., 595 F.3d 99, 103 (2d 

Cir. 2010) (applying judicial estoppel to administrative proceedings). 

Even setting aside the NIGC’s determination and the Cowlitz Tribe’s concession, BIA’s 

evidence that the Tribe was under federal jurisdiction is unconvincing on its own terms.  As 

explained in Plaintiffs’ summary judgment motion, the record makes clear that, as of 1934, “the 

government owed no obligation to and exercised no jurisdiction over the Tribe at all.”  Pl. Br. 

18-19 (citing NIGC AR5624-28; NIGC AR3316-18).  In response, BIA repeats the error it made 

in the ROD, which is to rely on evidence that individual Indians received services from the 

federal government.  But that evidence cannot establish that the Tribe was under federal 

jurisdiction.  In the IRA, Congress took care to distinguish between individual Indians and Indian 

tribes, defining “Indian” to include “members of any recognized Indian tribe now under Federal 

jurisdiction.”  25 U.S.C. § 479 (emphasis added).  Thus, evidence that individual tribal members 

attended BIA schools or were counted in censuses, U.S. Br. 29-30, is not evidence that the Tribe, 

as such, was under federal jurisdiction.  See also The Official Guidelines to the Federal 

Acknowledgment Regulations, 25 C.F.R. 83, at 57 (stating that “the BIA distinguishes between 

government actions involving Indian tribes and government actions involving Indian 

individuals”) available at http://www.bia.gov/cs/groups/public/documents/text/idc-001214.pdf.  

Likewise, the receipt of health or educational benefits is not evidence of unambiguous prior 

acknowledgment.  See id.  Nor is the fact that the tribe filed lawsuits or unsuccessfully sought 

legislation to protect its interests (see U.S. Br. 29-30) evidence that the United States actually 
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exercised jurisdiction over it.  Finally, BIA’s approval of a contract with an attorney “for the 

Tribe” (U.S. Br. 33) is also not evidence that the government exercised jurisdiction over the 

Tribe.  The cited statute required approval not only of contracts with tribes but also of contracts 

with certain individual Indians.  Rev. Stat. § 2103.  BIA does not explain what the attorney was 

hired to do or precisely who his client was, but Secretarial approval of a contract with tribal 

members does not necessarily mean that that the Tribe itself was regarded as under the 

jurisdiction of the United States.   

Moreover, as in the ROD, BIA ignores the compelling evidence that the government did 

not consider the Cowlitz Tribe to be under federal jurisdiction.  (Pl. Br. 22).  For example, 

Secretary Work stated in 1924 that the Cowlitz “are without any tribal organization . . . and have 

been absorbed into the body politic.”  AR118246.  Similarly, Commissioner Collier wrote in 

1933 that “the Cowlitz tribe . . . is no longer in existence as a communal entity,” that “Indians of 

Cowlitz descent . . . live scattered about from place to place, and have no reservation under 

Governmental control” and “no tribal funds on deposit to their credit in the Treasury of the 

United States.”  AR118246-47.  Whatever “expertise” BIA may possess (U.S. Br. 30, 32), it 

cannot deny the historical reality of the authoritative official statements of prior Secretaries.  

Those statements compel the conclusion that the Cowlitz Tribe does not satisfy even BIA’s 

interpretation of Section 469. 

C. BIA Violated Its Trust Obligations, Applicable Regulations, and Basic APA 
Requirements by Failing to Address the Tribe’s Dramatically Expanded 
Enrollment   

BIA’s regulations require that a group seeking acknowledgement as an Indian tribe 

provide a complete list of its members in order to ensure, among other things, that “a 

predominant portion of the petitioning group comprises a distinct community and has existed as 

a community from historical times until the present.”5  25 C.F.R. § 83.7(b).  That regulation 

                                                 
5 A tribe is “a body of Indians of the same or a similar race, united in a community under one 

leadership or government.”  Montoya v. United States, 180 U.S. 261, 266 (1901) (emphasis added).  See 
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serves two primary purposes: (1) to encourage complete lists even though there is a greater 

evidentiary burden; and (2) more generally, to reduce post-acknowledgment abuse by tribes 

enlarging their rolls to take advantage of federal benefits that are calculated on a per capita 

basis.6  Section 83.12 addresses both concerns by limiting the tribe’s complete base roll for 

“Federal funding and other administrative purposes” to the list of members submitted by the 

petitioning group.   Id. § 83.12(b).  See also Mitchell v. U.S., 22 F.2d 771, 772 (9th Cir. 1927) 

(citing Sunderland v. United States, 266 U.S. 226 (1924)) (stating that the government has an 

obligation “to exercise a supervision by which the interests of the government, as well as of the 

Indians will be protected against possible fraud”).   

BIA actually has to comply with section 83.12(b), however, if the regulation is to serve 

its purpose.  Here, it did not.  Between the Tribe’s 2002 acknowledgment and 2006, the Tribe’s 

enrollment more than doubled, swelling from 1,482 to 3,544 members.7,8  AR572.  Plaintiffs 

questioned this expansion, repeatedly, in fact, but Defendants now claim that Plaintiffs failed to 

raise the Tribe’s expanded numbers with sufficient specificity.  The record demonstrates that 

Plaintiffs unambiguously questioned the Tribe’s expanded enrollment.  The record also 

demonstrates that BIA just ignored the issue—completely.  There is nothing in the record to 

suggest that BIA did anything other than dismiss Plaintiffs’ concerns.  For that reason, 
                                                                                                                                                             
also 25 C.F.R. § 83.7 (detailing the mandatory criteria for federal acknowledgment and evidentiary 
requirements). 

6 The benefits available to a tribe is influenced by the number of members.  Enrollment entitles 
members to a number of federal benefits.  See, e.g., http://www.benefits.gov/benefits/benefit-details/801 

7 Plaintiffs erred in their opening brief in stating that the increase was “more than 150%.”  In fact, 
the increase was 139%.     

8 After BIA received public comments criticizing the alternatives analysis in the DEIS in July 
2006, the Tribe developed an estimate of its financial need and submitted that estimate to BIA in its 
Unmet Needs Report in December 2006.  AR572.  The Tribe  based its financial need on the number of 
members enrolled in the Tribe, which apparently grew by almost 1,200 people during the same six-month 
period.  Id.  BIA relied on the Unmet Needs Report in the FEIS to justify its decision in the DEIS to 
exclude certain casino site alternatives from consideration.  See AR140387 (ROD 6) (using the Tribe’s 
Business Plan “to determine whether the [northern sites] could meet the needs of the Cowlitz tribal 
government”).    
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Defendants’ arguments regarding the intent of the regulation itself constitute impermissible post-

hoc justification.  In any event, those arguments fail on the merits because the regulation 

unambiguously forbids the type of expansion the Tribe has had and that BIA countenanced in 

this case.  

1. Plaintiffs Clearly and Repeatedly Raised the Tribe’s Expanded 
Enrollment 

Defendants argue that Plaintiffs waived the right to challenge the Tribe’s expanded 

enrollment by failing to raise the issue before BIA.  U.S. Br. 34 n.30; Cowlitz Br. 36 (Dkt. No. 

44 at 39).  That argument lacks merit.  Plaintiffs clearly raised the issue of the Tribe’s greatly 

expanded enrollment by questioning facts that are critical to several regulatory obligations of 

BIA.  Plaintiffs raised objections, such as: 
 

• “In an apparent effort to increase its ‘unmet need,’ the Tribe is claiming dramatically 
increased tribal membership.  The Unmet Needs Report claims that there are 3,544 
members.  The PFEIS, however, prepared by the Tribe’s consultant, AES, states that 
there are 2,346 members….  Even if the larger number is correct, it is troubling, and in 
need of investigation, as to how the Tribe’s members could grow by nearly 1,200 
members, approximately 50%, during the period from July 12, 2006, when the revised 
application was filed, and December 1, 2006, when the Unmet Needs Report was issued,” 
AR92213 (emphasis added);  
 

• “[I]n the six months between the date of the Tribe's revised application in June 2006 and 
the Unmet Needs report in December, 2006, tribal membership is claimed to have grown 
by more than 50 percent from 2,346 to 3,544…. There are many other examples that 
show how the Tribe is using the Business Plan to inflate its tribal needs to constrain BIA 
review and short circuit the NEPA process. To make such excessive claims is one thing, 
but to do so in a manner that denies agency and public knowledge of the facts, and 
comment on them, is entirely unacceptable,” AR572; and  
 

• “Furthermore, if the tribe includes 3,544 members as it claimed in a recent business plan 
(up from 1,482 members when the tribe was federally recognized in 2002), then the two 
unmet needs figures reported above average out to $63,016 per tribal member initially, 
then $32,046 annually. Those are lofty needs for a tribe that, according to some statistics, 
comes close to reflecting the economic standing of the whole state,” AR86690. 
 

These comments remove any doubt that Plaintiffs questioned the Tribe’s expanded enrollment.     
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Defendants emphasize that Plaintiffs did not specifically cite 25 C.F.R. 83.12(b).  But a 

party need not cite chapter and verse of agency regulations in order to preserve an issue for 

judicial review.  Instead, it is sufficient that the agency have a “fair opportunity” to address the 

issues raised by a plaintiff.  Nuclear Energy Inst., Inc. v. EPA, 373 F.3d 1251, 1290 (D.C. Cir. 

2004).  Plaintiffs plainly argued that the enrollment expansion was “in need of investigation.”  

AR92213.  That argument was sufficient to alert BIA that the Tribe’s membership had expanded 

beyond “the list of members submitted as part of the petitioners documented petition,” which, 

under the regulation, “shall be the tribe's complete base roll.”9  That is especially so given how 

little information BIA disclosed about tribal membership during the administrative process.  BIA 

explains that it normally does not disclose a tribe’s business plan, AR140413 (ROD 32), a policy 

that obviously facilitates abuse and undermines the public disclosure goals of the administrative 

process.  Given that the public is generally kept in the dark about the tribal membership and 

certification process, BIA can hardly complain about the specificity of the comments it received 

on that issue.   

Nor is there any reasonable claim that BIA was unaware of the issue for NEPA purposes.  

Under NEPA, a party “need not raise an issue using precise legal formulations, so long as 

enough clarity is provided that the decision maker understands the issue raised.”  Lands Council 

v. McNair, 629 F.3d 1070, 1076 (9th Cir. 2010) (citing Native Ecosystems Council v. Dombeck, 

304 F.3d 886, 899 (9th Cir. 2002).  BIA cannot now claim “surprise” that Plaintiffs challenge 

BIA’s decision on this basis. 
                                                 

9 In any event, BIA’s argument that Plaintiffs did not explicitly cite 25 C.F.R. § 83.12(b) is belied 
by D. Baur’s Declaration, (Dkt. No. 24-3) which BIA has moved to strike in its effort to defend its failure 
to comply with its regulation, (Dkt. No. 38).  BIA was in receipt of an extensive legal analysis specifically 
25 C.F.R. § 83.12(b) weeks before it published notice of its decision.  Comments submitted prior to the 
published notice of a decision are timely.  California Department of Health Services v. Babbitt, 46 F. 
Supp. 2d 13, 25 (D.D.C. 1999), vacated on other grounds, U.S. Ecology, Inc. v. U.S. Dept. of Interior, 
231 F.3d 20 (D.C. Cir. 2000) (signing the ROD is not the final agency action and did not bind the 
Secretary to go forward).  Plaintiffs submitted their letter raising § 83.12(b) before the Federal Register 
notice that served as BIA’s final action.  See Dkt. No. 24-3.  BIA obviously did not want to address it, 
either by correcting its legal error and not approving the trust acquisition or providing an explanation as to 
why it was not in violation of its regulations.    
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2. BIA Violated the Procedural Requirements of the APA and NEPA 
by Ignoring the Concerns Plaintiffs Raised Regarding the Tribe’s 
Enrollment  

BIA entirely ignored the questions Plaintiffs raised regarding the Tribe’s expanded 

enrollment.  Defendants do not identify any instance where BIA directly addressed this issue 

because there is none.  A decision is arbitrary and capricious if the agency fails to address an 

“important aspect of a problem.”  Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 43 (1983).  The Tribe’s enrollment is clearly a key fact in the 

decision.  Indeed, BIA predicated its trust decision, reservation designation and NEPA analysis 

on the Unmet Needs Report, which relied on the Tribe’s expanded enrollment figures.  See 

AR140413 (ROD 32) stating that “BIA relies on the Tribal Business Plan and Unmet Needs 

Report for decisions on the proposed fee-to-trust application, as it did in developing the Final 

EIS, and believes that the Cowlitz Tribe accurately has reported the cost of and need for Tribal 

programs”).  See also AR140488 (ROD 107) (stating in the ROD that the Tribe’s Business Plan 

details the Tribe’s unmet needs for purposes of 25 C.F.R. § 151.10(b) (tribal need); AR140493 

(ROD 112) (relying on Business Plan to satisfy 25 C.F.R. § 151.11(c)).  Nor can the Court do 

BIA’s job for it: “We may not supply a reasoned basis for the agency's action that the agency 

itself has not given.”  Chenery Corp., 332 U.S. at 196.  

Aside from the overarching duty the APA imposes on agencies, NEPA explicitly requires 

agencies to respond to substantive issues raised in the comments.  40 C.F.R. § 1503.4(a).  

Applicable NEPA regulations provide a number of “possible responses” to comments, including 

modifying the proposed action; developing and evaluating alternatives not previously seriously 

considered; supplementing, improving, or modifying the agency’s analyses; and making factual 

corrections.  Id.  An agency may also decide that the comments do not warrant further agency 

response, but it must explain that decision, including “citing the sources, authorities, or reasons 

which support the agency’s position.”  Id.; see also Friends of the River v. F.E.R.C., 720 F.2d 93, 

121 n.103 (D.C. Cir. 1983) (citing California v. Block, 690 F.2d 753, 772-74 (9th Cir.1982);  

Silva v. Lynn, 482 F.2d 1282, 1285 (1st Cir.1973)).    
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BIA dismissed Plaintiffs’ enrollment concerns during the NEPA process, just as it did in 

its overall decision.  Its duty to address this issue was critical because BIA relied on the Tribe’s 

enrollment to circumscribe the review of alternatives.  See AR140387 (ROD 6) (using the 

Tribe’s Business Plan, which includes the Unmet Needs Report, “to determine whether the 

[northern sites] could meet the needs of the Cowlitz tribal government”).  When Plaintiffs 

questioned the Tribe’s Unmet Needs Report, BIA responded only generally that “the Tribe has 

the sovereign right to determine the needs of its tribal government and its own members and to 

determine how to finance those needs.”  AR140413 (ROD 32).  BIA did not reference the 

enrollment figures or whether the expanded enrollment was a proper basis for assessing need.  It 

did not “investigate” the issue, as Plaintiffs requested.  NEPA, however, requires an agency to 

explain its conclusion that no further action is required, by “citing the sources, authorities, or 

reasons which support the agency’s position.”  40 C.F.R. § 1503.4(a); see also Tourus Records, 

Inc. v. DEA, 259 F.3d 731, 737 (D.C. Cir. 2001) (an agency must provide its “reasoning”; it 

cannot merely state a “conclusion”) (citations omitted).   

By accepting without scrutiny the Tribe’s dramatically increased membership and then 

ignoring Plaintiffs’ comments on these facts, BIA abdicated its responsibility under the APA and 

NEPA.  Those laws demand more.  “An agency's refusal to consider evidence bearing on the 

issue before it constitutes arbitrary agency action within the meaning of § 706.”  Tourus Records, 

259 F.3d at 737 (citing State Farm, 463 U.S. at 43; Comcast Corp. v. FCC, 579 F.3d 1, 8 (D.C. 

Cir. 2009)).  See also Butte County, California v. Hogen, 613 F.3d 190, 196 (D.C. Cir. 2010).  

This procedural failure to respond adequately to Plaintiffs’ concerns is on its own sufficient 

reason to vacate BIA’s decision. 

3. BIA Had a Regulatory Obligation to Examine the Cowlitz Tribe’s 
Expanded Membership Before Taking Any Administrative Action  

Aside from its procedural obligations under the APA and NEPA to address this question, 

BIA has a substantive regulatory obligation under its own regulations to do so, which it plainly 

violated.  Agencies are required to follow applicable regulations.  See Cherokee Nation of 
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Oklahoma v. Babbitt, 117 F.3d 1489, 1499 (D.C. Cir. 1997) (citing Service v. Dulles, 354 U.S. 

363, 388 (1957); see also Esch v. Yeutter, 876 F.2d 976, 991 (D.C. Cir. 1989)).  “[I]t is well 

established that agency regulations have the force of law and an agency is not free to disregard 

its regulations at will.”  Action on Smoking and Health (ASH) v. Department of Labor, 107 F.3d 

901, 902 (D.C. Cir. 1997) (citations omitted).  By regulation, BIA cannot rely on the Tribe’s 

claimed membership of 3,544 members.  25 C.F.R. § 83.12(b).  Moreover, NEPA requires BIA 

to confirm the accuracy of information provided to it by third parties.  40 C.F.R. § 1506.5(a).  

BIA ignored both of these substantive legal mandates. 

a. 25 C.F.R. § 83.12(b) Prohibits Significant Post-
Acknowledgment Expansion of Tribal Rolls 

Under 25 C.F.R. § 83.12(b), the list of the 1,482 members the Tribe set forth in its 

petition for acknowledgment is the Tribe’s “complete base roll for purposes of Federal funding 

and other administrative purposes.”  Defendants argue that the regulation “does not impact a 

tribe’s enrollment of additional members pursuant to their tribal constitution after the tribe is 

acknowledged,” nor prohibit the Secretary “from moving forward if there has been some 

expansion of tribal membership,”  U.S. Br. 34 n.30; Cowlitz Br. 33.  These arguments are 

contrary to the plain language of the regulation, BIA’s explanation for promulgating the 

regulation, and decades of agency practice. 

There is no reasonable dispute that BIA has the authority to pass regulations it deems 

necessary to manage Indian affairs, including regulations affecting property rights related to 

tribal status.  See 25 U.S.C. § 2.  It has long been understood that, although “[i]t is within the 

power of an Indian tribe to determine its own membership, [] such power is subject to the 

supervision of the Secretary of the Interior where rights to Federal property are involved.”  

Powers of Indian Tribes, 55 Interior Dec. 14 (Oct. 25, 1934) (Department of Interior’s formal 

interpretation of tribal powers under section 16 of the IRA) (emphasis added) (available at 

http://thorpe.ou.edu/sol_opinions/p426-450.html and \p451-475.html).  “[P]roperty rights 

attached to membership are largely in the control of the Secretary of the Interior rather than the 
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tribe itself.”  Id. n.7 (emphasis added).  Consistent with that authority, BIA promulgated 25 

C.F.R. § 83.12(b) to meet its trust obligations to tribes and protect federal interests in property. 

Section 83.12(b) unambiguously restricts “a tribe’s base roll for purposes of Federal 

funding and other administrative purposes” to “the list of members submitted as part of the 

petitioners documented petition.”  25 C.F.R. § 83.12(b).  The only additions to the base roll that 

§ 83.12(b) permits “are descendants of those on the roll [] who meet the tribe's membership 

criteria”—e.g., children or tribal members—and those who “meet[] the requirements of § 83.7(e) 

and maintain[] significant social and political ties with the tribe.”  Id.  Thus, for “Federal funding 

and other administrative purposes,” the 1,482 members the Tribe listed in its petition for 

acknowledgment is the base roll of the Tribe.  Thus, BIA cannot act on behalf of a group 

claiming a significantly larger membership roll. 

BIA asserts that § 83.12(b) “does not impact a tribe’s enrollment of additional members 

pursuant to their tribal constitution after the tribe is acknowledged,” but instead only requires 

petitioners to clarify their rolls prior to acknowledgment.   U.S. Br. 34 n.30.  That argument is 

inconsistent with Section 83.12, which as indicated by its title, Implementation of Decisions, 

does not address the process of making an acknowledgement decision but rather how those 

decisions are to be implemented.10  See id. § 83.12.  Section 83.12 specifically addresses post-

acknowledgement issues such as access to programs, requests for appropriations, and other rights 

and obligations, including the addition of members beyond those included in the petitioner’s 

certified roll.  See generally id. § 83.12. 

BIA’s suggestion that it has no responsibility to “certify” additions to the Tribe’s rolls 

under § 83.12(b), U.S. Br. 34 n.30, likewise ignores § 83.12(b)’s plain meaning.  Section 

83.12(b) states that “[f]or Bureau purposes, any additions made to the roll … shall be limited to 

                                                 
10 The regulation that addresses pre-acknowledgment tribal rolls is § 83.7(e)(2), not § 83.12(b).  

Section 83.7(e)(2) requires the petitioner to certify the names, addresses, and dates of birth of its 
members; to produce past enrollment lists; and to provide a statement of the circumstances surrounding 
the preparation of the petitioner’s list and prior lists.  See id. § 83.7(e).   
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those meeting the requirements of § 83.7(e)….”  (Emphasis added).  This limitation clearly 

requires BIA to review additions to tribal rolls for funding or administrative purposes.  Indeed, 

when BIA proposed this rule in 1991, it explained that the regulation “requires that additions [to 

the rolls] must be approved by the Assistant Secretary and will be limited to descendants meeting 

the tribe's criteria.”  56 Fed. Reg. 47320-01, 47324 (Sept. 18, 1991) (describing purpose of 

§ 83.12(b) (designated at that time as § 83.11(b)).11 

Scores of agency documents confirm Plaintiffs’ interpretation,12 including BIA’s letters 

admonishing the Cowlitz Tribe that the roll it submitted in its petition for acknowledgment “may 

become its base roll for some time to come if the group is acknowledged,” Exhibit 2, and again 

that the Tribe’s “updated list of members … will be binding on the group for some time to come, 

except for minor corrections,” Exhibit 3.13 

Related agency documents confirm that BIA promulgated § 83.12(b) for the specific 

purpose of preventing acknowledged tribes from obtaining federal benefits for unverified 

members: 
 
For a group which has little or no land base but is acknowledged to exist as a tribe 
by FAP, there will be a substantial temptation to increase the number of persons it 
considers members without regard to the extent to which the persons have 
actually maintained meaningful, bilateral relations with the tribe.  Under other 
federal programs, the amount of money available to the tribe may be tied directly 
to the service population.  Thus, increasing the tribal membership increases the 
dollars available to the tribal leaders to manage without diluting any of the tribe’s 

                                                 
11 It may be in practical effect that modest or incremental increases in member rolls do not trigger 

concern at BA that warrants separate verification of rolls.  But for tribes, like the Cowlitz, where rolls 
have increased dramatically in a very short time, it is irresponsible for the Secretary not to question or 
investigate a group’s eligibility before conferring Indian benefits, like trust land. 

12 BIA frequently emphasized the importance to petitioner groups of submitting a complete roll to 
BIA, presumably in cases where BIA had concerns regarding the completeness of the list, noting in each 
that the list provided would be binding “for some time to come.”  See Exhibit 1 (compilation of letters). 

13 The Tribe asks the Court to ignore these publicly available documents, erroneously suggesting 
in a footnote that the documents were somehow improperly obtained and are subject to attorney-client 
privilege.   Cowlitz Br. 35-36 n.37.  BIA publishes many of these documents on its website.  See 
generally http://www.bia.gov/WhoWeAre/AS-IA/OFA/ADCList/index.htm (last visited Dec. 2, 2013).  
Other documents were publicly filed in court proceedings.   
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assets.…  It is essential that the Department take steps to protect against an effort 
by groups which have successfully petitioned the Department for acknowledgment 
to expand substantially their membership relying on the principle that it is for 
tribes to determine who their members are for tribal purposes. 

Exhibit 4 at 2 (Dec. 15, 1980 DOI letter) (emphasis added).  This case demonstrates that such 

concerns are well-founded.  By failing to enforce § 83.12(b), BIA will have obligated the United 

States to supervise property for, and allocate benefits to, a group of individuals that BIA has no 

idea qualify for such benefits.  Indeed, each member of the Cowlitz Tribe is entitled to seek trust 

land independently, on the basis of its enrollment.14  See 25 C.F.R. §§ 151.2, 151.10.  BIA has 

impermissibly assumed an extraordinary obligation on behalf of the United States by abdicating 

its responsibility to oversee and verify membership expansion. 

Contrary to Defendants’ arguments, BIA has imposed limitations on post-

acknowledgment roll expansion for decades.  BIA required the Narragansett Tribe, for example, 

to provide information after acknowledgment regarding the over 1,000 “technical corrections” 

the Narragansett Tribe wished to make to its Base Roll: 
 
The acknowledgment decision did not ratify or provide approval of a particular 
membership criterion—it provided a judgment that the membership of the 
petitioning group, as defined by the roll submitted with the petition for 
acknowledgment met the requirements for Federal acknowledgment defined in 25 
C.F.R. 83.  Consequently, any addition or deletions from that roll must be 
reviewed and approved by the Bureau, in the context of the acknowledgment 
decision.   

Exhibit 5 (June 9, 1986 letter to Narragansett) (emphasis added); see also Exhibit 6 (Nov. 5, 

1984 letter to Narragansett).  See also Masayesva for and on Behalf of Hopi Indian Tribe v. Zah, 

792 F. Supp. 1178, 1187-88 (D. Ariz. 1992) (upholding BIA’s interpretation of “tribal roll” as 

requiring a bilateral political relationship such that only those having maintained relations with 

the tribe can be included). 

                                                 
14 See also Sen. Hrg. 98-609, 8 (Jul. 21, 1983) (Office of Federal Acknowledgment stating that it 

was “aware of the expanding membership problems, and [was] attempting to find ways to remedy this,” 
including establishing funding limitations). 
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There is no basis for treating the Cowlitz Tribe’s 2,000-member increase differently.  

“[A]n agency action is arbitrary when the agency offered insufficient reasons for treating similar 

situations differently.”  Transactive Corp. v. United States, 91 F.3d 232, 237 (D.C. Cir. 1996).  

BIA cannot cherry pick from its regulations, ignoring those it finds inconvenient in a particular 

case.  “The fact that a regulation as written does not provide [the agency with] a quick way to 

reach a desired result does not authorize it to ignore the regulation or label it ‘inappropriate.’”  

Panhandle Eastern Pipe Line Co. v. FERC, 613 F.2d 1120, 1135 (D.C. Cir. 1979).  The plain 

language, purpose and past application of the applicable regulations all point to the same result—

BIA should not have acted on behalf of the Tribe “for purposes of Federal funding or other 

administrative purposes,” including trust land acquisition, without verifying the Tribe’s 

expanded membership, as 25 C.F.R. § 83.12(b) requires.  The Tribe can add as many members as 

it likes, but BIA cannot undertake actions for “administrative purposes” without confirming the 

validity of a greatly expanded tribal roll.  

b. BIA Was Required to Confirm the Accuracy of the Tribe’s 
Unmet Needs Report for NEPA Purposes 

Under NEPA, BIA had a separate obligation to confirm the Tribe’s enrollment claims.  

NEPA requires agencies to verify the accuracy of information supplied by an applicant, id. 

§ 1506.5(a).  “It is arbitrary and capricious for an agency to rely on such challenged submissions 

without undertaking some form of independent verification or evaluation.”  Sierra Club v. Van 

Antwerp, 526 F.3d 1353, 1368 (11th Cir. 2008).  When an agency fails to confirm the accuracy 

of the information provided to it, particularly where such information is used to circumscribe 

critically important elements of the NEPA analysis, the proper response is to vacate the decision.  

See Utahns for Better Transp. v. U.S. Dept. of Transp., 305 F.3d 1152, 1165 (10th Cir. 2002) 

(vacating agency decision to exclude an alternative because agency did not verify accuracy of 

costs estimates, as required under 40 C.F.R. § 1506.5(a)). 

The record demonstrates that BIA failed to meet its obligation under 40 C.F.R. 

§ 1506.5(a)).  BIA stated only that it “believes that the Cowlitz Tribe accurately has reported the 
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cost of and need for tribal programs.”  AR140413 (ROD 32).  How did BIA come by its belief?  

BIA incorporated the Tribe’s information without the slightest scrutiny.  AES provided redline 

comments to BIA on the FEIS.  See e.g., AR92140 (AES redline changing membership from 

2,346 to 3,544 and changing source of information from Patton Boggs to the Tribe); AR92142 

(redline comments stating that 2000 Census data was unreliable because “the Tribe’s federal 

recognition and official membership were not established until 2002”).  And BIA adopted those 

comments without question or explanation.  See AR75837 (incorporating in FEIS redline 

changes from AR92140).   

NEPA simply does not allow agencies, including BIA, to rely without question on the 

representations of project proponents.  BIA’s statement that it usually keeps tribal business plans 

secret is no defense.  To the contrary, it simply underscores BIA’s disregard for NEPA’s 

regulatory requirements.   

4. Defendants’ Post Hoc Justification that Section 83.12(b) 
Impermissibly Intrudes on Inherent Tribal Rights Is Incorrect 

Defendants also argue that tribes have an inherent right to determine their own 

membership without oversight from the United States.  See U.S. Br. 34 n.30 (citing Montana v. 

United States, 450 U.S. 544, 564 (1981)); Cowlitz Br. 33-37.  This argument cannot save the 

ROD for two reasons.  First, it is an impermissible post hoc justification.  Agency action “can be 

upheld only on the basis of a contemporaneous justification by the agency itself, not post hoc 

explanation of counsel.”  Northern Air Cargo v. U.S. Postal Service, 674 F.3d 852, 860 (D.C. 

Cir. 2012) (citing SEC v. Chenery, 318 U.S. 80 (1943)).  See also Federal Power Comm'n v. 

Texaco Inc., 417 U.S. 380, 397 (1974).  BIA did not make this argument in the proceeding 

below, and its one sentence reference to the Montana decision certainly does not suffice now.   

Second, the argument lacks merit.  Section 83.12(b) is in effect and binding on BIA.  “So 

long as this regulation remains in force the Executive Branch is bound by it, and indeed the 

United States as the sovereign composed of the three branches is bound to respect and to enforce 

it.”  United States v. Nixon, 418 U.S. 683, 695 (1974); see also Center for Auto Safety v. Dole, 
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828 F.2d 799, 803 (D.C. Cir. 1987) (stating that a regulation “is binding law governing the 

agency's decisions in this realm and, as long as it is on the books, it must be followed”).  While 

Section 83.12(b) remains on the books; BIA is required apply it, regardless of what the agency 

deems to be the regulation’s effect on tribes’ “inherent power.”15      

In addition, Defendants are wrong that § 83.12(b) interferes with the right of tribes to 

determine their membership.  BIA has repeatedly stated that its requirement that petitioner 

groups provide complete, certified rolls “is made not to interfere with the group’s right to 

determine its own membership but to insure [sic] that the group defines and states clearly and 

exactly what the membership is, or who comprises it.”  See, e.g., Exhibit 6 at 2.  In other words, 

the regulation binds BIA, not tribes.  Tribes can set their membership requirements, and they may 

even expand their rolls after acknowledgment, but if they do so, they may forsake federal 

benefits.  Tribes cannot expect to increase their entitlements simply by increasing their rolls.  

More importantly for purposes here, BIA cannot base its administrative or funding decisions on 

the expanded rolls, as it has done in this case.16  Contrary to the Tribe’s argument, § 83.12(b) 

does not create an impermissible classification of tribes at all.  See Cowlitz Br. 34-35.  Rather, 

§ 83.12(b) helps BIA fulfill its trust obligations and its responsibility to the Federal government 

by ensuring that services, benefits and property are properly allocated.17  

                                                 
15 Indeed, BIA did not indicate any intent to repeal or modify § 83.12(b), when it circulated 

proposed changes to its regulations on August 16, 2013.  See 
http://www.bia.gov/cs/groups/public/documents/text/idc1-022123.pdf (last visited Dec. 2, 2013). 

16 Although the effect of § 83.12(b) may be to prevent “petitioning groups [from adopting] 
restrictive membership requirements for purposes of qualifying under the Federal Acknowledgment 
Project and then [] expand[ing] their membership provisions to include many additional people,” Exhibit 
4, § 83.12(b) does not prohibit tribes from doing so. 

17 BIA argues Plaintiffs do not have standing to challenge its constitutional membership 
requirements.  U.S. Br. 34 n.30.  The Tribe also claims that Plaintiffs cannot challenge Tribal enrollments 
that occurred more than six years ago.  Cowlitz Br. 33.  These are red herrings.  Plaintiffs challenge BIA’s 
actions in this case, not the Tribe’s membership policies.  Plaintiffs’ argument is a straight forward APA 
challenge that is well within the six-year statute of limitations. 
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The United States is simply not obligated to provide benefits, services, funding, and 

confer special rights to whomever the Tribe decides to add to its rolls, without limitation.  BIA 

has trust obligations that allow it to impose limitations necessary “for the supervision and 

management of Indian affairs and property commensurate with the obligation of the United 

States.”  The Muckleshoot Treaty Status of the Muckleshoot Indian Tribe of the Muckleshoot 

Reservation, 80 Interior Dec. 222, 226 (Feb. 22, 1973) (citations omitted).  As the Department 

has stated:   
 
The tribe determines its membership, but it is a responsibility of the Secretary to 
make sure that those who purport to act for the tribe in determining membership 
have authority to do so; that they have acted in conformance with their tribal laws 
and constitution; and that those whom they assert to be tribal members are, in 
fact, the Indians with whom the United States must deal as members.   

Membership-Confederated Salish and Kootenai Tribes of Flathead, 65 Interior Dec. 97, 101 

(Mar. 3, 1958) (emphasis added). 

More broadly, BIA has an obligation to ensure that it is protecting the interests of the 

United States and the Tribe whenever it is distributing funding, benefits, and acquiring or 

distributing property.  As the Supreme Court concluded more than a century ago, that obligation 

extends to membership issues when the question of land is involved.  “The Secretary must have 

authority to decide on membership in a doubtful case, and, if he has it in any case, he has it in 

all.”  United States ex rel. West v. Hitchcock, 205 U.S. 80, 84 (1907) (citing the government’s 

responsibility for resolving valid membership in adoption case in the context of a land 

allotment).  See also Martinez v. Southern Ute Tribe of the Southern Ute Reservation, 249 F.2d 

915, 920 (10th Cir. 1957), cert. denied, 356 U.S. 960, reh. denied, 357 U.S. 924 (1958) (stating 

that “where departmental action is authorized, the department may approve or disapprove the 

membership rolls of tribes”).   

Against this legal backdrop, it is impermissible for BIA to completely defer all 

membership determinations to tribes where federal trust obligations and federal property are 

Case 1:13-cv-00849-BJR   Document 59   Filed 12/11/13   Page 30 of 47



 

 -28- 

involved.  Section 83.12 merely reinforces that principle in the context of acknowledged tribes, 

which BIA violated in this case. 

II. BIA’S INTERPRETATION OF THE INITIAL RESERVATION EXCEPTION 
AND ITS APPLICATION OF THE EXCEPTION TO THE LA CENTER PARCEL 
ARE ARBITRARY AND CAPRICIOUS 

Under BIA’s regulations, land can qualify for the initial reservation exception only if it is 

“located . . . within an area where the tribe has significant historical connections.”  25 C.F.R. 

§ 292.6(d).  In the ROD, BIA did not find that that condition was satisfied.  Instead, BIA only 

determined that the Tribe demonstrated by historic documentation occupancy or subsistence use 

in the vicinity of the Parcel.  Even that finding cannot be credited, but more importantly, it does 

not satisfy the plain language of the regulation.  In their oppositions, Defendants ignore 

Plaintiffs’ regulatory interpretation argument entirely because BIA did not make even the 

pretense of having interpreted, let alone applied, the regulations governing the initial reservation 

determination set forth in 25 C.F.R. § 292.6(d).  That failure is an additional reason why the 

ROD must be set aside.   

BIA’s regulations impose limits on when BIA can determine that land qualifies for 

gaming under the “initial reservation” exception.  Those limits are intended to ensure “that the 

tribe has a preexisting connection to the newly acquired lands proposed to be its initial 

reservation.”  73 Fed. Reg. 29354, 29360 (May 20, 2008) (emphasis added).  As BIA stated, “it 

is [not] good policy to create an initial reservation in an area where the tribe has no preexisting 

connection.”  Id.  Thus, BIA ruled out transitory or brief contacts as sufficient; a tribe must 

demonstrate “something more than evidence that a tribe merely passed through a particular 

area.”  Id. at 29366.   

That “something more” is the requirement that “the [proposed trust parcel] is [1] located 

… within an area [2] where the tribe has significant historical connections.”  25 C.F.R. 

§ 292.6(d) (emphasis added).  Thus, by regulation, BIA must determine that: 1) the land is 

“within an area,” which necessarily means BIA must demarcate or delimit an actual area in order 
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to conclude that the proposed trust parcel lies “within” it; and 2) that the Tribe has multiple 

significant historic connections (more than one connection) to that area.  Only when both of 

these conditions are met can BIA determine that the land is eligible for gaming under the initial 

reservation exception.  See 25 C.F.R. § 292.6 (stating that “[g]aming may occur on newly 

acquired lands under this exception only when all of the following conditions in this section are 

met”) (emphasis added).   

The ROD does not satisfy the regulatory standard because it fails to demonstrate that 

either condition is present.  BIA evaluated whether the Tribe has a “significant historical 

connection” to the Parcel.  See U.S. Br. 47 (identifying “evidence of historic use and occupancy 

in the vicinity of the Cowlitz Property”) (citing AR140507).  If meeting the definition of 

“significant historical connection” were sufficient, the regulation would only require the Tribe to 

demonstrate a significant historical connection to the land.  But the regulation requires more.  

The proposed gaming site must be “within an area” where the Tribe has more than one 

significant historical connection.  “[I]n the construction of administrative regulations, … it is 

presumed that every phrase serves a legitimate purpose and, therefore, constructions which 

render regulatory provisions superfluous are to be avoided.”  Hart v. McLucas, 535 F.2d 516, 

519 (9th Cir. 1976). 

Although it does not respond to Plaintiffs’ argument in its brief, BIA obviously 

understands that the word “within” is meaningful.  The condition immediately preceding the 

“within an area where the tribe has significant historical connections” requirement is a separate 

requirement that the land be “located within the State or States where the Indian tribe is now 

located.”  Id. § 292.6(d).  The second use of “within,” like the first, clearly does not mean “in the 

vicinity of.”  If the Parcel were located in Oregon, but was “in the vicinity of” Washington, BIA 

certainly would not have concluded that the parcel was “within” Washington.  The Parcel has to 

be “within” Washington, that is, inside the boundaries that demarcate the State’s border.  See 

AR140505-506 (ROD 124-25) (explaining its finding that the Parcel and the Tribe “are both 

within the State of Washington and satisfy the regulation’s in-state requirement”).   
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By contrast, BIA did not find that the Parcel is “within an area where the tribe has 

significant historical connections,” as the regulation also requires.  25 C.F.R. § 292.6(d).  Under 

the plain language of the regulation, BIA must necessarily define a specific area in order to 

determine that the Parcel falls “within” it.  Otherwise, the Parcel may be only be “in the vicinity 

of” an area where the tribe has significant historic connections, which, like the hypothetical 

parcel located in Oregon, would not satisfy BIA’s regulation. 

Indeed, the regulation itself informs BIA how to delineate the area the land must be 

“within” —i.e., by establishing significant historical connections.  A single “[s]ignificant 

historical connection” is established, in relevant part, if the Tribe demonstrates by “historical 

documentation the existence of the tribe’s villages, burial grounds, occupancy or subsistence use 

in the vicinity of the land.”18  25 C.F.R. §292.2.  Thus, a tribe has a significant historical 

connection to a “village,” if a tribe has historical documentation of its existence.  The same is 

true when a tribe provides evidence demonstrating the existence of its “burial grounds.”  In 

addition, sites where a tribe evidence documenting its “occupancy” or nearby “subsistence use” 

establish a significant historic connection.  But an historical connection alone is not sufficient.  It 

is the combination of historical connections—burial grounds, villages, occupancy and 

subsistence use—that BIA requires evidence of to define the “heart” of a tribe’s territory or the 

                                                 
18 BIA elides its own regulatory distinction between singular and plural, despite Plaintiffs’ 

highlighting the issue in their opening brief.  Pl. Br. 38.  BIA actually misquotes the regulations, using the 
plural of “historical connection” where the regulations uses the singular: 

 The key issue in subsection 292.6(d) is whether the land at issue is “within an area where 
the tribe has significant historical connections.”  The term “significant historical 
connections” is defined in IGRA’s implementing regulations to mean, “the land is 
located within the boundaries of the tribe’s last reservation under a ratified or unratified 
treaty, or a tribe can demonstrate by historical documentation the existence of the tribe’s 
villages, burial grounds, occupancy or subsistence use in the vicinity of the land.” 25 
C.F.R. § 292.2 (emphasis added).  

U.S. Br. 43 (bold and underscore emphasis added).  But BIA did not define “significant historical 
connections” in its regulations;  BIA defined “significant historical connection.”  25 C.F.R. § 292.2.  
BIA’s improper quoting of the regulations is misleading, at best.   
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area “within” which a parcel qualifies as an initial reservation.  BIA cannot define the 

appropriate area without such historical connections. 

In this case, BIA made the preliminary finding only, and even that, it based on 

insufficient evidence.  BIA cited only four pieces of evidence, none of which satisfy the  

regulatory definition of “significant historical connection.”  BIA cites the Tribe’s “historical 

presence” at Bellevue Point ten miles south of the La Center Parcel, U.S. Br. 43 (citing 

AR140510-12), based on trade activities, and a single battle between the Cowlitz and Chinook 

three miles from the Parcel, id. (citing AR140514-15).  But the regulations do not refer to trade 

routes, which by definition are routes outside a tribe’s territory and are transitory in nature.  

Although BIA now claims that trade activities may signify a significant historical connection, see 

AR140510-12, when BIA promulgated its regulations, it did not.  At that time, BIA explained 

that its criteria “require something more than evidence that a tribe merely passed through a 

particular area.”  73 Fed. Reg. at 29366.  Moreover, BIA recently rejected trade-related travel 

near the parcel as sufficient to qualify as subsistence use or occupancy.  AR140579-80 

(Guidiville Op. at 14-15).  Likewise, a battle is similarly transitory and not evidence of a 

significant historical connection, particularly where the battle is evidence that the Chinook Tribe 

controlled the relevant territory.  The record demonstrates that the Cowlitz were attempting to 

encroach on the territory of the Chinook, not defend their own territory.   AR140515 (ROD 134).  

Defendants cannot explain how the Tribe’s failure to take over the territory of another tribe 

qualifies the site as having a significant historical connection for the Cowlitz.19   

But even accepting the evidence at face value, it does not support a finding that the Parcel 

falls “within an area where the tribe has significant historical connections,” as the regulation 

                                                 
19 BIA’s expansive interpretation is not even logical.  BIA does not have a trust obligation only to 

a petitioning tribe, but  also to other tribes that might in the future seek reservation status for the same 
land based on a demonstration that the Parcel contained historic villages, burial grounds or occupancy of 
that tribe.  A more restrictive application of historical connections protects other tribes with a superior 
historical connection to the land, while at the same time it is consistent with IGRA’s intent of restricting 
gaming on lands acquired after 1988.  BIA’s expansive application effectively swallows the restriction 
explicitly intended by Congress.   
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requires.  Instead, it demonstrates that the Parcel falls outside an area where the Tribe has 

significant historical connections.  The site of the battle is located 3 miles west of the Parcel.  

Bellevue Point is located 10 miles south of the Parcel at the convergence of the Columbia and 

Willamette Rivers.  AR140511.  The Tribe’s area of exclusive use and occupancy is at least 14 

miles north of the Parcel, U.S. Br. 43.  And contrary to the Government’s error in its brief, 

Warrior’s Point is located three miles northwest of the Parcel.  Compare U.S. Br. 43 (citing 

AR140509-10) (stating that Warrior’s Point is three miles northeast”) with AR140509-10 

(stating that Warrior’s Point is three miles “northwest” of the Parcel).  The only area that BIA 

has evidence to define is an area that excludes the Parcel.  The Tribe’s historic land is located 14 

miles north, and the Tribe (may have) used the Columbia River, located west of the Parcel, for 

trade.  That evidence is far from what the regulation demands, but in any case, BIA did not 

address the regulation.  If BIA actually applied its regulation as written, it would have  to 

conclude that the Parcel flunks the test.    

All of this matters because, as the regulation makes clear, there are limits on the land 

eligible for gaming.  The purpose of the initial reservation exception is not to advantage newly-

acknowledged tribes over tribes having land in 1988; the purpose is to put newly-acknowledged 

tribes on an equal footing.  See City of Roseville v. Norton, 348 F.3d 1020, 1032 (D.C. Cir. 

2003)..  And BIA has determined that the way to ensure that it is treating tribes equally is by 

requiring a gaming parcel to be “within” an historically significant area.  Thus, BIA has always 

required a gaming parcel to be “within an area” where the applicant tribe could establish multiple 

historically significant connections, including burial grounds, villages, religious sites, and 

occupancy sites, such as in the case of the Pomo of Upper Lake, where BIA determined it was 

critical that the land was not “nearby or peripheral—it is central . . . [to the] aboriginal territory . 

. . [and] centrally within the sacred territory . . . as practiced in their religion.”  Exhibit 7, Pomo 

of Upper Lake Indian Lands Determination (Nov. 21, 2007) at 6-7.  Likewise, for the Grand 

Traverse Band, the land was “at the heart of the Band’s culture throughout history.”  Exhibit 8, 

Turtle Creek Casino Site, Grand Traverse Band (Aug. 31, 2001) at 19; see also Exhibit 9, 
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Mechoopda Indian Tribe of the Chico Rancheria (March 14, 2003) at 10 (parcel was “squarely 

within th[e] boundaries” of 23 aboriginal villages); Exhibit 10, Rohnerville Op. at 13 (parcel was 

“in the middle of” 25 different sites known to be inhabited and used by the tribe). 

Here, BIA has not established that the Parcel is “within” any area, let alone “within an 

area where the tribe has significant historical connections.”  Indeed, BIA cannot meet this 

requirement, as the evidence, at best, suggests only transient uses at various distances, all west of 

the Parcel itself.  Not only has BIA rejected “occasional[] visit[s]” as insufficient to support a 

significant historical connection, AR140562-63, Scotts Op. at 17-18, as well as trade-related 

travel, AR140579-80, Guidiville Op. at 14-15, nothing in BIA’s decision purports to establish or 

delineate an “area” of any sort.  BIA did not apply the regulation as written, and it offered no 

explanation for ignoring basic regulatory requirements. 

III. BIA VIOLATED NEPA 

A. BIA Did Not Reasonably Define the Purpose and Need for the Project and 
Improperly Excluded Reasonable Alternatives From Consideration  

It is not reasonable to re-define the purpose and need for the Project, after the DEIS is 

released, to make a reasonable alternative appear unreasonable.  But that is what BIA did.  When 

commenters objected to BIA’s failure to consider an alternative near the Tribe’s governmental 

offices in its historic territory, rather than do a supplemental EIS that addressed Plaintiffs’ valid 

complaints, BIA simply modified the purpose and need statement through the Unmet Needs 

Report to make the range of reasonable alternatives seem narrower.  Tinkering with a purpose 

and need statement ex post facto to make a reasonable alternative appear unreasonable is no less 

a NEPA violation than failing to consider the reasonable alternative in the first place.  

BIA’s defense of its EIS is an exercise in misdirection.  BIA first attempts to defend its 

revised purpose and need statement by arguing in effect that its reliance on the Tribe’s Unmet 

Needs Report in its EIS is unreviewable.  BIA argues that “it is entirely appropriate for agencies 

to consider the applicant’s needs and objectives in defining project purpose,” and that “[f]ederal 

government adjustments to a tribe’s internal economic budgetary planning and needs would be 
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inappropriate and contrary to federal Indian policies encouraging tribal sovereignty and self-

determination.”  U.S. Br. 52.  Apparently, BIA’s view is that the combination of these principles 

relieves it from meeting its NEPA obligations under 40 C.F.R. § 1506.5(a) and the “rule of 

reason.” 20  See Transmission Access Policy Study Group v. F.E.R.C., 225 F.3d 667 (D.C. Cir. 

2000).       

That is not the law.  There is no tribal exemption from the requirements that an agency's 

decision be “‘fully informed’ and ‘well-considered.’”  See id. (citing Natural Resources Defense 

Council, Inc. v. Hodel, 865 F.2d 288, 294 (D.C.Cir.1988) (quoting North Slope Borough v. 

Andrus, 642 F.2d 589, 599 (D.C.Cir.1980)).  A “fully informed and well-considered” decision 

cannot be made if an agency adopts without question an unverified report prepared by an 

applicant to justify an impermissibly narrow alternatives analysis.  To the contrary, informed 

decision-making depends on “[a] rigorous exploration and objective evaluation of alternative 

actions that might avoid some or all of the adverse effects is essential.”  Natural Resources 

Defense Council, Inc. v. Morton, 458 F.2d 827, 834 n.12 (D.C. Cir. 1971) (citing 36 Fed. Reg. 

7724, 7725 (1971)).  “It is arbitrary and capricious for an agency to rely on such challenged 

                                                 
20 The City of Vancouver raised this very concern, stating that the justification BIA 

provided in the FEIS for not addressing the enrollment and Business Plan does not override 
BIA’s NEPA obligations: 

 
[I]t is appropriate for a city government to comment on the Cowlitz Business 
Plan, especially if the Plan's unmet needs estimates are being relied upon to 
foreclose the review of possibly environmentally superior alternatives that avoid 
the adverse impacts the La Center location will have on the City of Vancouver.  
The EIS justification for not considering our comments on the Business Plan is 
that review of the Plan is conducted through 25 C.F.R. Part 151. It is doubtful that 
this regulation can trump the statutory mandates of NEPA where the Business 
Plan has a direct impact on the alternatives analysis which is the most important 
part of NEPA. 
 

AR6478-79.  BIA did not respond to the City’s concerns, except to say that it normally does not disclose 
a tribe’s business plan to the public, AR140413 (ROD 32). 
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submissions without undertaking some form of independent verification or evaluation.”  Sierra 

Club v. Van Antwerp, 526 F.3d at 1368. 

BIA’s refusal to evaluate any aspect of the Tribe’s Unmet Needs Report is revealing.  

BIA did not follow a “rule of reason” in accepting the Tribe’s Unmet Needs Report without 

critical evaluation because doing so would have underscored that the Report was replete with 

problems.  Plaintiffs identified a number of those problems, including the Tribe’s suddenly and 

dramatically expanded tribal enrollment.  AR8501.  The need to confirm the enrollment numbers 

should have been self-evident based on the Tribe’s vacillating reports alone.21  Indeed, the Tribe 

admitted that it did not even have addresses for some unidentified portion of its membership, 

AR105589, which alone should have raised a red flag.22  Nothing in the record  indicates that 

BIA even knows whether the members exist.   

Plaintiffs comments were not limited to enrollment.  Plaintiffs also raised concerns about 

the accuracy of the economic status of tribal members, citing the 2000 Census data.  See e.g., 

AR218.  BIA responded saying that census data are not determinative.  AR140431 (ROD 50) 

(indicating that it could not rely on the data because “[t]here is no way to determine what 

proportion of individuals on the actual tribal membership rolls established in 2002 reported 

themselves”).  Perhaps not, but there is also no evidence in the record that the information that 

the Tribe provided is sound either.  BIA’s questioning or confirming the accuracy of the ages, 

employment figures, income and other information submitted by the Tribe cannot reasonably be 

described as treading on the Tribe’s sovereign prerogatives, and the record indicates that BIA 

took no such action here.    

The Tribe argues that the administrative record demonstrates that BIA independently 

evaluated the economic reports.  Cowlitz Br. 47 (citing AR140383-84, 078453-54 (discussing 

                                                 
21 Compare AR29747 (citing 3,280 members in draft EIS) with AR28777 (reducing membership 

from 3,280 to 2,346 in February 2, 2007 redlined FEIS) with the AR23580 (citing 3,544 members in June 
2007 FEIS). 

22 The Tribe reported members living in 42 states. 
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Congressional authorization); AR140383-84, 140406, 140412-13 (discussing BIA consideration 

of Tribal business plan and economic report); AR140409, 066844-985, 074236-5765, 086652-

59, 098347-9240, 099502-23, 092943, 117785 (discussing BIA discretion)).  The Tribe’s 

citations are not evidence that BIA conducted any analysis.23  In fact, only one of the citations 

comments on the Unmet Needs Report specifically, and that comment is BIA’s statement in the 

ROD that BIA “believes that the Cowlitz Tribe accurately has reported the cost of and need for 

tribal programs.”  AR140413.    

This is not the “satisfactory explanation” the APA requires.  See State Farm, 463 U.S. at 

43.  Indeed, the Tribe’s references to entire drafts of the FEIS and reams of fax transmittal sheets 

only underscore the fact that there is nothing substantive for the Tribe or BIA to cite to.  Indeed, 

BIA not only accepted the Tribe’s enrollment and economic needs claims without question; it 

accepted the Tribe’s articulation of why BIA should accept whatever the Tribe claims and 

incorporated that articulation into its ROD.  Compare AR7776 (the Tribe arguing “[l]ike all 

other tribes, the Cowlitz Tribe is uniquely qualified to determine the needs of its tribal 

government and its own members and it has the sovereign right to determine how to finance 

those needs, and BIA has every right to rely on such determinations”) with AR140413 (stating 

that “[t]he Tribe has the sovereign right to determine the needs of its tribal government and its 

own members and to determine how to finance those needs”).  

If BIA uncritically accepts a tribe’s business plan, what is the point of requiring it at all?  

Yet the record demonstrates that BIA simply rubber-stamped the Tribe’s Unmet Needs Report in 

the Business Plan (for NEPA and 25 C.F.R. §151.11(c) purposes).  An agency, however, “may 

not reflexively rubber stamp” the information and conclusions of an applicant.  Save Our 

                                                 
23 The citations are to BIA’s policy not to release business plans (AR140406), a summary without 

analysis of the Tribe’s need (AR140383-84), fax transmittal sheets without any discussion of the 
substance of the Unmet Needs Report (AR066844-985), a 2008 draft ROD and draft FEIS without 
analysis of the Unmet Needs Report (AR074236-5765), edits to sections unrelated to the Unmet Needs 
Report (AR086652-59), redline changes to the FEIS without analysis (AR098347-9240), fax transmittal 
sheets not addressing Unmet Needs Report (AR099502-23), report regarding casino market effects 
(AR092943), and comments on a draft not related to Unmet Needs Report (AR117785).   
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Wetlands v. Sands, 711 F.2d 634, 642 (5th Cir.1983).  By accepting without scrutiny the Tribe’s 

dramatically increased membership and then ignoring Plaintiffs’ comments regarding the 

estimate of tribal needs based on those numbers, BIA abdicated its responsibility under the APA 

and NEPA.  Those laws demand more.  “An agency's refusal to consider evidence bearing on the 

issue before it constitutes arbitrary agency action within the meaning of § 706.”  Tourus Records, 

259 F.3d at 737 (citing State Farm, 463 U.S. at 43; Comcast Corp. v. FCC, 579 F.3d 1, 8 (D.C. 

Cir. 2009)).  See also Butte County, California v. Hogen, 613 F.3d 190, 196 (D.C. Cir. 2010).   

In its opposition, BIA downplays the relevance of the Unmet Needs Report by arguing 

that it was not prepared for NEPA purposes, but to satisfy the Department’s land-into-trust 

regulations.  U.S. Br. 51-52.  The record indicates that is not correct.  BIA may have relied on it 

for both purposes, but the record makes clear that AES and the Tribe considered it critical for the 

NEPA document.  According to an October 4, 2006 agenda for one of the scores of meetings 

between AES and the Tribe, AES was to await the “receipt of Economic Development Plan from 

Tribe,” so that it could do a “Rewrite of Purpose and Need.”  AR33892; see also AR49393-842 

(emails between AES and the Tribe discussing EIS strategy without BIA); AR33840-922 

(agendas for meetings between AES and the Tribe discussing EIS strategy without BIA).       

Regardless, the original purpose of the Unmet Needs Report is irrelevant.  If BIA relies 

on a document in its NEPA analysis, it is responsible for its content and its accuracy.  40 C.F.R. 

§ 1506.5(a).  Presumably, BIA cares about its accuracy for Part 151 purposes, as well.  And BIA 

clearly relied on it:  “BIA relies on the Tribal Business Plan and Unmet Needs Report for 

decisions on the proposed fee-to-trust application, as it did in developing the Final EIS.”  

AR140413 (emphasis added); see also AR140387 (ROD 6) (using the Tribe’s Business Plan “to 

determine whether the [northern sites] could meet the needs of the Cowlitz tribal government”).    

Finally, Defendants argue that, in any event, the agency’s consideration of alternatives 

was reasonable.  It was not.  When Plaintiffs questioned why BIA did not consider an alternative 

located north of  La Center  in the Tribe’s historic lands and provided other  alternatives to be 

considered, AES’s October 10, 2006 response to comments stated “Tribe says it wouldn’t fulfill 
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their unmet needs,” and “[w]e are allowed to consider the Tribe’s unmet needs.”24  AR101724.  

Likewise, AES stated that the “[p]urpose and need have been revised in response to public 

comments and incorporate information from the Cowlitz Tribe’s business plan submitted as a 

required element of the application to take the land into trust.”  AR101680.  The problem with 

these justifications is that the Tribe had not yet written its Business Plan or its Unmet Needs 

Report at the time.  See AR49681 (Nov. 28, 2006 email between AES and counsel for the Tribe 

explaining that the reports were almost complete).  The application to take land into trust was 

filed without attachments.  AR106485-503.  Thus, it is evident that Defendants considered the 

reports necessary to explain a decision already made that, when it was made, had no actual 

analysis to justify it.  

When reports are written in substantial part to justify an earlier decision not to consider 

reasonable alternatives located in the Tribe’s historic territory, see AR33892 (awaiting economic 

development plan to rewrite purpose and need), the accuracy of that report becomes critical.  The 

inclusion of an estimated $22 million equestrian center and a $23 million fisheries program as a 

“tribal need,” AR7734, would appear to have been included for the purpose of increasing the 

total economic needs of the Tribe.25  Accepting the Unmet Needs Report without question based 

on the claim that it is the Tribe’s prerogative to establish the government programs it deems 

appropriate does not comport with NEPA and would allow applicants to circumvent the review 

of reasonable alternatives, which is the “heart” of the NEPA process.  40 C.F.R. § 1502.14. 

Reviewing only some proposed alternatives is not sufficient.  BIA is required to consider 

reasonable alternatives.  See Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 195-96 

(D.C. Cir. 1991).  Trust land in the Tribe’s historic territory is a reasonable alternative.   To 

                                                 
24 BIA apparently lost the September 22, 2006 comment list.  AR101679. 

25 AES’s and the Tribe’s reasons for doing so are in the record: “[i]ntroduction of a new 
alternative which could be selected and implemented would require issuance of a supplemental draft 
EIS… Alternatives may only be rejected if they do not meet purpose and need.”  AR33887.  “We are in 
agreement with the BIA not to do a supplemental Draft EIS.”  AR33889. 
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eliminate consideration of alternatives, the Tribe drafted the Unmet Needs Report to create its 

$113 million annual need, and BIA used this to justify its decision not to consider a single 

alternative Plaintiffs identified.26  AR075886; AR078455.  The Court should vacate the decision 

and remand for BIA to meet its NEPA obligations by evaluating all reasonable development 

alternatives.   

B. BIA’s Reliance on the EPHS Ordinance Is Arbitrary and Capricious 

In their opening brief, Plaintiffs argued that BIA improperly concluded that the EPHS 

Ordinance would provide mitigation equivalent to a provision in the invalidated MOU between 

Clark County and the Tribe, and thereby failed to meet basic APA requirements.  Plaintiffs 

argued that BIA could not treat the EPHS Ordinance as equivalent to the MOU because the Tribe 

can revoke a gaming ordinance at its pleasure.  Pl. Br. 35 (citing 25 C.F.R. § 522.12 (stating that 

“[a] governing body of a tribe, in its sole discretion and without the approval of the Chairman, 

may adopt an ordinance or resolution revoking any prior ordinance or resolution”)).  BIA ignores 

this regulation in its response.  See U.S. Br. 62-65.    

Plaintiffs also argued that NIGC will not enforce the terms of the EPHS Ordinance and/or 

has not agreed to do so.  Plaintiffs also pointed out NIGC’s position that “[t]he issues concerning 

enforceability are not properly addressed here,” Pl. Br. 34 (citing NIGC AR2), and NIGC will 

enforce EPHS provisions only when “inaction results in a condition of imminent jeopardy to the 

environment, public health and safety.”  Pl. Br. 36 (citing 67 Fed. Reg. at 46,112).  BIA responds 

only that the ROD states that the NIGC Chair “has the authority and ability to enforce the Tribe’s 

gaming regulations with powers that include closure of the gaming operation,” U.S. Br. 64 

(citing the incorrect ROD - AR85), failing to address the arguments Plaintiffs raised.   

                                                 
26 Plaintiffs’ economic expert prepared a report showing that a casino resort at the northern site 

within the tribal land base would generate  $70.8 million in its first year of operation, but $133.6 million 
in revenue by the end of its fifth year of operation so that “the Cowlitz would receive between $23.8 and 
$34.8 million more from (the northern site) casino than would be needed to satisfy all of the needs of the 
Tribe not met by federal sources.”  AR104208. 
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Plaintiffs also argued that the Tribe could revoke the EPHS Ordinance, and its waiver of 

sovereign immunity with it, because an ordinance is tantamount to  legislation, not an 

enforceable contract.  Pl. Br 35 (citing Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 135 (1810); see 

also Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)).  BIA does not address any of 

these arguments, but instead only states its unsupported conclusion that “Clark County could sue 

the Cowlitz Tribe in state court.”  U.S. Br. 65. 

BIA’s defenses in this proceeding fare no better than its explanation in its ROD.  “[A]n 

agency cannot ignore evidence contradicting its position,”  Butte County, 613 F.3d at 194, such 

as NIGC regulations allowing revocation or an ordinance, 25 C.F.R. § 522.12 , and NIGC’s 

refusal to address enforceability, NIGC AR10.  Nor can an agency “entirely fail[] to consider an 

important aspect of the problem, [or] offer[] an explanation for its decision that runs counter to 

the evidence before the agency . . . .”  State Farm, 463 U.S. at 43, such as Plaintiffs’ arguments 

that the Tribe may revoke its ordinances and any waiver it may contain.    BIA states that “[t]he 

Final EIS considered the Tribal Ordinances as an alternative mechanism to enforce mitigation of 

environmental impacts equivalent to that provided in the MOU,”  AR140390 (ROD 9 n.4), yet 

NIGC regulations, policies, and Supreme Court precedent indicate that it is not.  BIA’s anemic 

response in the ROD to these issues (and in this Court) does not satisfy the APA, requiring the 

Court to vacate the decision and remand to BIA for further explanation. 

C. BIA Did Not Adequately Address Water Impacts 

Defendants do not adequately address Plaintiffs’ primary argument related to water 

quality—that the FEIS does not take into account the impacts of the highly likely possibility that 

a National Pollutant Discharge Elimination System (NPDES) permit cannot be issued.  As set 

forth in Plaintiffs’ opening brief, because the East Fork Lewis River and McCormick Creek are 

listed as Category 5 impaired waters based on fecal coliform numbers and Category 2 impaired 

waters based on temperature issues, it will be virtually impossible for the Tribe to obtain an 

NPDES permit.  See Pl. Br. 43 (citing AR075916 (FEIS 3.3-12)).  In addition, Plaintiffs argued 
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that since BIA issued the FEIS in 2008, new water quality standards require Clark County to 

reduce storm water runoff from new development to the historical level at the site.  Id. at 44.  If 

an NPDES permit is not issued, the Project cannot discharge wastewater, period.  Based on the 

current configuration of the Project, without a wastewater discharge, the Project cannot operate 

as planned.  By failing to address this possibility, the FEIS is inadequate.  The arguments raised 

in both briefs completely miss the point. 

BIA, for example, argues that NEPA requires only that agencies “list all federal permits . 

. . which must be obtained in implementing the proposal.”  U.S. Br. 60.  Plaintiffs do not 

disagree that an NPDES permit must be obtained; however, there is significant evidence 

throughout the record to indicate that an NPDES permit cannot, in fact, be obtained, and the 

FEIS failed to address this possibility.  Second, BIA states that there are extensive reports on 

wastewater treatment in the record.  U.S. Br. 60-61.  Again, this statement fails to address what 

happens in the likely event that the Project cannot be permitted.  Third, BIA states that EPA 

apparently commented that the measures proposed should adequately address wastewater 

impacts.  U.S. Br. 61.  Even if EPA did make such a statement, this again fails to address what 

happens if the wastewater system cannot be permitted.  Finally, BIA states that it reassessed “the 

environmental picture” to determine if it changed since the 2010 ROD and concluded that there 

will be no additional impacts to water quality since 2008, and its opinion is entitled to 

deference.  U.S. Br. 61.  Even if true, this statement does nothing more than rely on the already 

deficient analysis in the FEIS.  In short, Defendants simply ask this Court to accept on faith the 

argument that a permit may be issued solving the very significant wastewater problems that 

would be caused by the Cowlitz casino.   

The Tribe characterizes Plaintiffs’ NEPA claims as a collateral challenge to a Clean 

Water Act permitting decision.  Cowlitz Br. 53.  It is not.  NEPA requires BIA to analyze 

impacts.  Water impacts are part of that analysis.  The water impact analysis in the FEIS, 

however, simply states that the Tribe will comply with the Clean Water Act and NPDES 

requirements.  See e.g., AR75794-796.  There is simply no evidence that the Tribe can do so.   
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The problem with not having such information for this proceeding is that BIA’s decision 

allows land to be transferred into federal trust.  BIA has based its decision to acquire land in trust 

on behalf of the Tribe for a specific purpose, without knowing whether that purpose can be 

achieved.  Perhaps allowing applicants to obtain permits piecemeal makes sense when the 

absence of a single permit will preclude the entire action from going forward (and does not 

improperly segment NEPA).  Here, however, BIA will proceed with the trust transfer without 

knowing whether environmental impacts on water can be mitigated or whether the Tribe will be 

able to comply with the Clean Water Act.  Not only does NEPA require agencies to proceed on 

an informed basis, a determination that Clean Water Act requirements cannot be met after the 

transfer has been effectuated will expose this trust acquisition to a future reversal.  In the context 

of a trust transfer, BIA has the obligation to ensure that it is informed of all environmental 

impacts, including whether compliance with federal laws will be possible.  Accordingly, BIA’s 

decision violates NEPA. 

CONCLUSION 

For the foregoing reasons, as well as those stated in Plaintiffs’ opening brief, the Court 

should vacate BIA’s Record of Decision. 
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