
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

Sheldon Peters Wolfchild, Ernie Peters 
Longwalker, Scott Adolphson, Morris 
Pendleton, Barbara Buttes and Thomas 
Smith, on behalf of themselves and all 
others similarly situated, 

Case No. 14-CV-1597 (MJD/FLN) 

Plaintiffs, 

v. 

Redwood County, Paxton Township, 
Sherman Township, Honner Township, 
Renville County, Birch Cooley Township, 
Sibley County, Moltke Township, John 
Goelz III, Gerald H. Hosek, et al., Allen J. 
and Jaealyn S. Kokesch, Paul W. and 
Karen J. Schroeder, Chad M. and Amy M. 
Lund, Rockford L. and Janie K. Crooks, 
UT School District, Episcopal Diocese of 
Minnesota, Michael R. Rasmussen, Lee H. 
Guggisberg Trust UWT, Patrick T. and 
Nancy S. Hansen, Kelly M. Lipinski, 
Cynthia Johnson, Mitchell H. Unruh, 
William and Norman Schmidt, Prouty 
Properties LLC, Robert D. and Lori A. 
Rebstock, Allan D. Eller, Elmer C. and 
Barbara L. Dahms, Marlene A. Platt RT, 
Eugene A. Engstrom, Enid Guggisberg, et 
al., Melvin W. and Kerry D. Maddock, 
Thomas J. Heiling, Keefe Family Farm 
LLC, Larry Lussenhop, Jon Lussenhop, TJ 
& CC Properties LLC, Dennis A. and 
Michelle D. Auslam, Dale R. and Nancy 
Hanna, Harold Guggisberg, Sandra 
Clarken, et al., Julie Anna Guggisberg, 
Steven R. and Dawn R. Helmer, George F. 
Schottenbauer, John and Alice and Francis 

DEFENDANTS REDWOOD 
COUNTY, PAXTON TOWNSHIP, 

SHERMAN TOWNSHIP, HONNER 
TOWNSHIP, RENVILLE COUNTY, 

BIRCH COOLEY TOWNSHIP, 
SIBLEY COUNTY AND MOLTKE 

TOWNSHIP'S REPLY 
MEMORANDUM OF LAW IN 

SUPPORT OF ITS MOTION TO 
DISMISS 
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Goeltz, et al., Edward J. Gaasch, Simmons 
Valley Trust, John C. and Mary J. 
Simmons, John (L.) Hogan, Timothy H. 
and Theresa J. Kerkhoff, Sherman Acres 
LLC, Kenneth Larsen, Henry G. and 
Judith A. O'Neil, Charles D. Neitzel, Scott 
A. and Kimberly A. Olafson, Kim M. 
Cunningham, John H. and Jeanne A. 
Reynolds, Douglas and Brenda Scherer, 
Willard and Eugenie Scherer, Bruce 
Robert Black, Lila L. Black, Neil and 
Donna Berger Family, Charles Case, Lyle 
Black Living Trust, Lower Sioux Indian 
Community, Defendant Doe Nos. 1 — 500, 

Defendants. 

INTRODUCTION 

At page 30 of their Memorandum, Plaintiffs admit that they have no cause of action 

absent a finding by this Court that they were conveyed title to land within the disputed area. 

For time immemorial, the determination of whether one has been conveyed title to land is a 

question of law. Jencks v. Quidnick Co., 135 U.S. 457, 465 (1890). Further, the decisions 

of the Federal Circuit Court of Appeals, an Article III federal court, in Wolfchild, et. al. 

v. United States, preclude relitigation of issues of fact and law. See Blonder-Tongue 

Labs., Inc. v. Univ. of Illinois Found, 402 U.S. 313, 329-30, 349-50 (1971). 

There is no dispute that the only evidence purporting to convey title to Plaintiffs is 

the plain language found in the Act of February 16, 1863 and the subsequent 1865 letters, 

attached as Exhibits 1-5 to the Amended Complaint. Such evidence, as a matter of law, 

does not constitute a conveyance to Plaintiffs. Wolfchild, et al v. United States, 731 F.3d 

1280, 1290-1294 (Fed. Cir. 2013). Because there are no fact issues preventing this Court 
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from ruling as a matter of law, and because proper application of the law dictates 

resolution of the legal issues in favor of the Defendants, dismissal of the Amended 

Complaint is proper. 

ARGUMENT 

I. 	Defendants are entitled to dismissal of the Amended Complaint because 
Plaintiffs do not hold title to land within the disputed area. 

Plaintiffs admit they do not seek title by means of aboriginal title or treaty. P1. 

Memo. pp. 26, 30, 32. At pages 5, 6 and 7, Plaintiffs claim that land within the disputed area 

was "conveyed" to them by virtue of the 1863 Act and Exhibits 1-5. Further, at page 28, 

Plaintiffs suggest that the determination of whether title was "conveyed" to them is a 

question of fact, preventing Rule 12(b)(6) dismissal. That is not the law. 

On a Rule 12(b)(6) motion, the Court need not accept as true conclusory 

allegations, Hanten v. Sch. Dist of Riverview Gardens, 183 F.3d 799, 805 (8th Cir. 

1999), or legal conclusions drawn from the facts pled. Westcott v. City of Omaha, 901 

F.2d 1486, 1488 (8th Cir. 1990). Because whether property has been "conveyed" is a 

legal conclusion, Jencks, 135 U.S. at 465; this Court need not, and should not, accept as 

true Plaintiffs' allegations that they were "conveyed" land. Plaintiffs were not conveyed 

title as (1) determined in prior litigation, and (2) stated in the 1863 Act and Exhibits 1-5. 
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A. 	The decisions of the Federal Circuit in Wolfchild v. United States have 
preclusive effect on the question of conveyance. 

Plaintiffs' claim that they were conveyed title to land is directly contrary to the 

previously litigated determination that no land within the disputed area was conveyed to 

Plaintiffs by the 1863 Act or Exhibits 1-5. Wolfchild, 731 F.3d at 1290-1294 ("Wolfchild 

IX"); Wolfchild, et al v. United States, 559 F.3d 1228, 1241-42 (Fed. Cir. 2009) 

("Wolfchild VI). 

Plaintiffs claim that the United States Court of Federal Claims' decisions in 

Wolfchild v. United States do not have preclusive effect because it was only "related" 

litigation that (1) "only held that the claims made by the Wolfchild plaintiffs were barred 

by the statute of limitations...and specifically did not answer the question as to whether 

title inured ...," Pl. Memo. pp. 27, 28; and (2) the decisions in Wolfchild are limited by 

the limited jurisdiction the Court of Federal Claims. Pl. Memo. pp. 27, 29 n. 100. 

Plaintiffs' arguments are without merit. See Lower Sioux Indian Community (LSIC) 

Reply. 

The decisions which have preclusive effect over the federal claims asserted here 

are not those of the United States Court of Federal Claims, but instead are decisions of a 

sister Article III federal court, the Court of Appeals for the Federal Circuit, in Wolfchild 

VI and IX I  In short, the Federal Circuit is a court of competent jurisdiction and issue 

preclusion cannot be defeated for this reason. See Blonder-Tongue Labs, 402 U.S. at 

The Court of Federal Claims is a specialized court, handling of Indian land disputes, such 
that its conclusions should be given deference. See Commodity Futures Trading Comm'n v. 
Schor, 478 U.S. 833, 852 (1986); see generally Sigma Micro Corp. v. Healthcentracom 
(In re Healthcentral. com), 504 F.3d 775, 787-88 (9th Cir. 2007). 
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350 (encouraging federal circuits to apply claim and issue preclusion to the decisions of 

their sister federal courts); NAACP v. Metropolitan Council, 125 F.3d 1171, 1174 (8th 

Cir. 1997)("federal law governs res judicata effect of an earlier federal judgment based 

on federal law"). 

In this case, the holdings in Wolfchild VI and Wolfchild IX have a preclusive 

effect. In support of their federal claims, Plaintiffs reference or cite to the litigation in 

Wolfchild v. United States in their First Amended Complaint and Memorandum no less 

than 86 times, 76 of which were in the fact section of their opposition memorandum. 

Plaintiffs have submitted a memorandum that parrots the arguments they made in 

Wolfchild VI and Wolfchild IX and relies upon the very record they submitted in that 

litigation, Pl. Memo. pp. 7-8, n.10, Kaardal Dec. Ex. F. This supports a finding of 

preclusion. See Lane v. Peterson, 899 F.2d 737, 743 (8th Cir. 1990)(preclusion found 

where the evidence for the most part was nearly identical to that in prior litigation). 

Not only is Plaintiffs' arguments nearly identical to the prior litigation, the court in 

Wolfchild VI and IX specifically ruled upon whether Plaintiffs had been conveyed title to 

land within the disputed area. Briefly, when comparing Wolfchild VI and /X to Plaintiffs' 

memorandum and claims here, it is important to understand that: 

1. 	As initially pled, and going into Wolfchild VI, Plaintiffs did not claim that 

they had been conveyed property pursuant to the 1863 Act and Exhibits 1-5. Wolfchild 

VI., 559 F.3d at 1241-42. Instead, in an apparent concession to the fact that no such 

conveyance had occurred, Plaintiffs argued that (1) they were a tribe, and (2) land within 

the disputed area should have been held in trust as a reservation pursuant to the 1888-90 
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Appropriation Acts and other Acts thereafter, as Plaintiffs discuss again in this litigation 

at pages 10-23 of their memorandum. Compare Pt Memo. pp. 10-23 with Wolfchild VI, 

559 F.3d at 1241, et seq. Plaintiffs lost the argument that land was reserved to be held 

in trust to them under the Appropriations Acts, but prevailed on another issue which 

resulted in a remand. Id. 

2. 	On remand, Plaintiffs amended their complaint to claim for the first time 

that they held title to land within the disputed area pursuant to the 1863 Act and the same 

documents that constitute Exhibits 1-5 of the Amended Complaint in this action. 

Wolfchild IX, 731 F.3d at 1285. "Claimants rooted their proposed causes of action in a 

variety of authorities, including the 1863 Acts, the 1888-1890 Acts, the Indian Non—

Intercourse Act, and the Takings Clause of the Fifth Amendment." Id. at 1288. With 

regard to their claim under the 1863 Act, Plaintiffs advanced the theory "that certain 

actions taken in 1865 actually did set aside land for the loyal Sioux under the statute, 

thereby giving rise to the more concrete rights ...." Id. at 1292. 

In light of how Plaintiffs presented the issues to the Federal Circuit in Wolfchild VI 

and XI, the following statements and decisions were made by the Federal Circuit: 

• "The Secretary never exercised the authority granted by the 1863 legislation, and 

no lands were provided to the loyal Mdewakantons at that time...." Wolfchild VI, 559 

F.3d at 1232. 

• Because Plaintiffs did not dispute that property had not been conveyed under the 
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1863 Act, the Federal Circuit ruled: 

[...] Congress authorized the conveyance of land for "each individual of the before-
named bands who exerted himself in rescuing the whites from the late massacre of 
said Indians." Act of Feb. 16, 1863, 12 Stat. at 654. [...] That language clearly would 
have created an inheritable beneficial interest in the recipients of any land conveyed 
under the statute. The trial court regarded the 1863 statute as relevant to the proper 
interpretation of the Appropriations Acts, which were enacted 25 years later, stating 
that the 1888 Act was "motivated in part by the fact that the 1863 Act was not 
successfully implemented." Wolfchild I, 62 Fed.Cl. at 542. 

While Congress's motivation to assist the loyal Mdewakantons no doubt derived in 
part from the failure of earlier efforts at assistance, it is clear that Congress did not use 
the 1863 statute as a model for the Appropriations Acts. To begin with, there is a 
significant difference between the language used in the 1863 statute and the language 
used in the Appropriations Acts. The 1863 statute referred solely to allotments of 
land, while the Appropriations Acts referred to the purchase of a wide variety of 
assets within the discretion of the Secretary of the Interior. Moreover, the first of the 
two 1863 statutes expressly stated that the beneficiaries would obtain an inheritable 
interest in the allotted lands, while the Appropriations Acts say nothing about the 
nature of the ownership interest in any of the purchased lands. Those differences 
strongly suggest that Congress intended an approach in the Appropriations Acts 
different from the approach used in the first 1863 statute. 

Even more telling is that the second of the two 1863 statutes, which was enacted only 
two weeks after the first and superseded it, merely authorized the Secretary to assign 
land to those who had assisted the white settlers during the uprising; it did not 
prescribe any particular form of ownership interest in the properties. Instead, it 
pointedly left open the nature of the interest that the assignees would have in the 
lands, stating that the lands would be "held by such tenure as is or may be provided by 
law." Thus, the failure of the 1863 Acts cannot be viewed as leading Congress to 
create permanent ownership interests in the 1886 lands along the same lines set forth 
in the first 1863 statute, because the second of the two 1863 Acts left the question of 
ownership open to later resolution. That approach, of postponing resolution of the 
ownership question, is the same as the interpretation the Interior Department was later 
to accord to the Appropriations Acts with respect to the ownership of the 1886 lands. 

Wolfchild VI, 559 F.3d at 1241-42. 

• On appeal following the remand of the 2009 Federal Circuit decision, the Federal 
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Circuit noted: 

Two years later, in 1865, the United States took additional steps to try to help the 
loyal Sioux. First, Congress appropriated $7,500 to "make ... provision[s] for their 
welfare" because they were "entirely destitute." Act of Feb. 9, 1865, ch. 29, 13 Stat. 
427. Shortly thereafter, the Secretary of the Interior approved the withdrawal from 
public sale of 12 sections of land (12 square miles, or 7,680 acres), invoking the land-
allocating authority of the two 1863 Acts. But opposition from local residents 
developed, leading officials to abandon this effort to secure a more permanent 
settlement for the loyal Sioux. The 12 parcels were returned to public sale and sold. 

Wolfchild IX, 731 F.3d at 1286. The Court subsequently ruled that: 

Although repackaged in several proposed causes of action, claimants make two basic 
claims under this provision, separately premised on each of its two sentences. First, 
they argue that the opening sentence, which authorizes the Secretary to set aside 80 
acres of land to each loyal Sioux, imposed a duty to set aside such lands—a duty that 
the Secretary breached by not doing so. Second, and in tension with the first point, 
claimants contend that certain actions taken in 1865 actually did set aside land for the 
loyal Sioux under the statute, thereby giving rise to the more concrete rights specified 
in the provision's second sentence. We conclude that claimants have failed to establish 
the viability of either claim.2  

The analysis of the first sentence's declaration that the Secretary "is hereby 
authorized to set apart" parcels of land for the loyal Sioux is straightforward. That 
declaration is simply too discretionary to support a viable claim for damages on its 
own. See Wolfchild, 101 Fed.Cl. at 70-73. We have long recognized that statutes 
granting officials "substantial discretion" are "not considered money-mandating," 
Price v. Panetta, 674 F.3d 1335, 1339 (Fed.Cir.2012), and this provision fits squarely 
within that rule. It does not impose any duty on the Secretary to make the land 
grants that it authorizes. It therefore cannot " 'fairly be interpreted as mandating 
compensation for damages sustained' " from a failure to provide such lands. Navajo 
II, 556 U.S. at 291, 129 S.Ct. 1547.3  

Claimants fare no better in their attempt to make out a claim based on the more 
absolute rights set forth in the statute's second sentence. Because those rights attach 
only to land that was "set apart" under the authority granted in the provision's first 
sentence, any such claim must be premised on affirmative actions taken under that 
authority. Act of Feb. 16, 1863, § 9, 12 Stat. at 654. Claimants contend that the 
Secretary did in fact take the necessary steps to set apart land under the Act, 
focusing our attention on certain events in 1865. Specifically, they contend that 
the Secretary identified 12 sections of land for the loyal Sioux and withdrew 
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them from public sale, which sufficiently "set apart" those lands to make the 
section's second sentence applicable. 

Those 1865 actions, however, cannot support a timely claim for relief, regardless 
of whether they could qualify as having "set apart" land under the Act. After it 
took the steps toward conveyance of the 12 sections to the designated Indians in 
1865, the government terminated the process and sold the parcels to others. 
Claimants have not alleged error in the Claims Court's finding that all of the 12 
sections were sold no later than 1895, which was apparently not disputed by any 
claimants in the Claims Court. See Wolfchild, 101 Fed.Cl. at 74. The six-year statute 
of limitations, therefore, has long since run. 

Wolfchild IX, 731 F.3d at 1292 (emphasis added, citations and footnotes omitted). 

Finally, the Federal Circuit held: 

[With regard to Claimants Indian Non—Intercourse Act (INIA) claim], [f]irst, it does 
not appear that there is anything left to sustain an INIA claim once the assertions of 
property rights under the 1888-1890 Acts, the 1863 Acts, and the 1851 and 1858 
treaties are rejected. The INIA prohibits the improper disposition of Indian lands, 
which necessarily presumes that the complaining party holds "lands, or ... any title or 
claim thereto." 25 U.S.C. § 177. Without a source of extant property rights in any 
lands, claimants no longer have a basis for alleging this essential prerequisite to 
claiming an actionable conveyance under the INIA. 

Second, even if claimants could identify a relevant property right, there is no 
sufficient basis for finding that claimants constitute a "tribe" within the meaning of 
the INIA. Specifically, claimants, whose defining characteristic is descent from 
Indians that broke their original tribal relations, have not shown error in the Claims 
Court's conclusion that, at all relevant times, they have lacked the unitary organization 
required to be a tribe. 

Wolfchild IX, 731 F.3d at 1294 (emphasis added, citations and footnotes omitted). 

As set forth above, the issue of whether land within the disputed area was 

conveyed to Plaintiffs was specifically in dispute; it was concluded that it was not so 

conveyed; and Plaintiffs did not dispute that all of the land was returned to public sale 

and sold by 1895. The decisions of the Federal Circuit on this point have preclusive 
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effect; and, therefore, as a matter of law and fact, Plaintiffs were not conveyed and do not 

hold title to land. See Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n. 5 

(1979)(relitigation of an issue is barred if the issue was "actually litigated and necessary 

to the outcome of the first action."); Lane, 899 F.2d at 743 (preclusion bars relitigation of 

facts and law dressed up to look like something else). Accordingly, the Government 

Defendants remain entitled to dismissal of the claims against them with prejudice. 

B. 	Even if the issue of conveyance is not precluded, as a matter of law the 
cited documentation is insufficient to meet the statute of frauds and 
establish ownership. 

Plaintiffs admit that the decisions in Schrimpscher v. Stockton, 183 U.S. 290 

(1902); Pickering v. Lomax, 145 U.S. 310 (1892); and Lykins v. McGrath, 184 U.S. 169 

(1902) are instructive. Pl. Memo. p. 34. No other conclusion can be reached but that 

Plaintiffs were not conveyed title as a matter of law. In order to convey property, the 

conveyance must be reduced to writing, the writing must designate all parties, identify 

and describe the subject matter and state all of the essential terms of a complete 

agreement. See Schrimpscher, 183 U.S. at 299; Lykins, 184 U.S. at 173; Carruthers v. 

Flaum, 450 F. Supp. 2d 288, 308 (S.D.N.Y. 2006)(unrefuted by Plaintiffs); Landowners 

Reply. 

Here, it is undisputed that the only written documents purporting to convey title 

are the 1863 Act and the mere letters exchanged subsequent to the 1.863 Act, in Exhibits 

1-5. By its plain language the 1863 Act does nothing more than "set apart" land. 

Although Plaintiffs suggest that "setting apart land" is the equivalent of a "conveyance," 
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it is not. Again, as the Federal Circuit correctly held in Wolfchild XI, to "set apart" land 

is only a step in the direction of conveyance. Id., 731 F.3d at 1292. 

The subsequent written exchanges attached as Exhibits 1-5 do nothing to alter the 

fact that land might only have been set aside for a period of time before being reoffered 

for public sale. See Landowners and LSIC Reply. For there to be a lawful conveyance 

of the property, as a matter of law, specific parcels of land had to have been identified, 

described and sold to specific individuals pursuant to a written document memorializing 

the transaction with, in this case, a subsequent presidential proclamation approving of the 

same. Wolfchild IX, at 1292-1294. see also Schrimpscher, 183 U.S. at 299; see also 

Carruthers, 450 F.Supp.2d at 308. The 1863 Act and Exhibits 1-5 do not meet this level 

of specificity; and, therefore, as correctly held in Wolfchild IX, such documents never 

conveyed title. 

Finally, any challenge to the fact that there was no conveyance as contemplated by 

the 1863 Act is barred because there is no private right of action as more fully set forth in 

the Landowners' opening and reply memoranda of law. Accordingly, Defendants remain 

entitled to dismissal of the claims against them with prejudice. 

II. 	Plaintiffs' title claim, even if arising under federal law, is barred by the 
applicable state statute of limitations; and, alternatively the doctrine of 
lathes. 

At pages 32-33 of their memorandum, Plaintiffs attempt to overcome statute of 

limitations and similar state laws. Plaintiffs continue to cite this Court to Oneida Cnty., 

N.Y. v. Oneida Indian Nation of New York State, 470 U.S. 226, 233 (1985)("Oneida IT'); 

and attempt to distinguish the decisions reached in Wardle v. Northwest Inv. Co., 830 
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F,2d 118, 122-23 (8th Cir. 1987); and South Carolina v. Catawba Indian Tribe, Inc., 476 

U.S. 498, 510-11 (1986). The argument is without merit. See Landowners' Reply. 

Even if not barred by a statute of limitations, Plaintiffs' claims are still barred, as a 

matter of law, by City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197, 221 

(2005). At pages 37-40 of their memorandum, Plaintiffs argue that the defense of laches 

(1) is not applicable to their claim of title, and (2) is not available on a motion to dismiss 

because said defense inherently presents questions of fact preventing resolution short of 

trial. 

A. 	There is no fact issue preventing dismissal on the basis of laches. 

In order to defeat Defendants' Motions to Dismiss based upon factual issues 

requiring discovery, as claimed by Plaintiffs at page 38 of their memorandum, Plaintiffs 

would have had to identify with specificity those facts that are in dispute that prevent 

resolution of the laches defense. Hamilton v. Bangs, 687 F.3d 1045, 1050 (8th Cir. 

2012)(granting dismissal where plaintiffs did not contest or otherwise claim there were 

disputed issues of fact, nor did they request discovery as to specific facts or otherwise 

suggest what such discovery might reveal). Plaintiffs, have not set forth such itemization 

of facts, or specify how discovery might lead to a different result in this case. 

Nowhere in Plaintiffs' memorandum, do they dispute, or contest the accuracy of, 

the contents of the public records comprising the record before this Court, which were 

available to them pre-litigation. Nor do Plaintiffs contest the timeframe established by 

the public records 	that for 150 years there was open, obvious, publicly noticed and 

continuous development of the disputed area. Thus, admittedly, the disputed area has 
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been publicly developed for over a century into an agricultural center, supported by 

roads, bridges (and at one time ferries), railways, schools and utilities, damages have 

been paid to property owners for rights of way, taxes have been assessed for 

improvements, and the area contains within it the Lower Sioux Reservation and the 

Lower Sioux Agency Historic District. Ex. Z, Redwood Minutes July 18, 1881, January 

3, 1883, Renville Minutes May 16, 1871, July 21, 1896; Sibley Assessment Roles, 1880; 

Minn. Stat. § 138.73, subd. 9 (2012). Because there is no dispute that the disputed area 

has been openly put to use for over 150 years by persons other than Plaintiffs, there 

remains no question of fact on this point that would prevent dismissal. 

B. 	Based upon the undisputed facts, laches bars Plaintiffs' claims. 

Contrary to Plaintiffs' assertions, (1) laches applies to bar all of their claims, both 

legal and equitable, and (2) Defendants are not required to show prejudice. See Reply of 

Landowners, LSIC and Episcopal Archdiocese. 

First, as to application to all of Plaintiffs' claims, as set forth in Sherrill, the defense 

of laches applies to both equitable and legal remedies. Sherrill, 544 U.S. at 212 (laches 

barred ejectment and trespass claims); see also Cayuga Indian Nation of N.Y. v. Pataki, 

413 F.3d 266, 275 (2nd Cir. 2005)(same). 

Ignoring the plain language and effect of Sherrill, Plaintiffs argue that Sherrill does 

not bar their trespass damages claim, a legal, as opposed to equitable, remedy. PL Memo. 

p. 39. In support of this, Plaintiffs cite to Petrella v. Metro-Goldwyn-Mayer, Inc., 134 

S.Ct. 1962, 1973-74 (2014) and Ewert v. Bluejacket, 259 U.S. 129 (1922). Petrella does 
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not provide support for Plaintiffs' position and does not render a result contrary to 

Sherrill; it establishes nothing more than the general principle of law that the defense of 

laches is available only as an alternative where there is no applicable statute of 

limitations. Id. at 1974; see also Stockbridge-Munsee, 756 F.3d, 163, 166 (2nd Cir. 

2014) (laches barred trespass and ejectment). Additionally, Ewert is distinguishable 

from the instant case because if the court had applied laches there it would have given 

"vitality to a void deed." Ewert, 259 U.S. at 138. The two competing claims to title in 

Ewert were a patent granted to Bluejacket in 1896 and a deed conveyed to Ewert in 1909. 

Ewert's deed, however, had been conveyed in violation of a statute that is not applicable 

in the instant case. Id. at 135. Here, Plaintiffs do not claim that the conveyances by the 

U.S. government to Defendants (or their predecessors-in-interest) were void for any 

reason other than their alleged prior title to the land. Ewert is therefore inapposite, and 

does not prevent the Court from applying laches to Plaintiffs' claims. 

Second, as to Plaintiffs' claim that Defendants are required to show prejudice, that 

insufficient prejudice has been shown, is without merit. As Defendants collectively noted 

in their opening and reply memoranda, Sherrill altered the landscape in regard to Indian 

land claims. See Stockbridge-Munsee, 756 F.3d at 165 (stating that Sherrill "does not 

focus on the elements of traditional laches"). 

Plaintiffs erroneously assert, that in the context of Sherrill, Defendants must show 

that they will be prejudiced by an adverse ruling, and cite to two cases that bear no relation 

to an Indian land claim. Pl. Memo. p. 38. Kaufhol was a trademark dispute, Kaufhold v. 

Caiafa, 872 F.Supp.2d 374 (D.N.J. 2012), and Fannie was an employment discrimination 
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action, Fannie v. Chamberlain, 445 F.Supp. 65 (W.D.Pa. 1977). These two cases were 

not rendered within the context of a land dispute and 150 years of development and use, 

were issued by courts inferior to the United States Supreme Court, and therefore do not 

establish instructive principles of law sufficient to overcome Sherrill. Therefore, 

Plaintiffs' argument that a fact-intensive, defendant-to-defendant analysis of prejudice is 

required is without merit. 

Some delays are simply so long as to obviate any demonstration of prejudice. 

Goodman v. McDonnell Douglas Corp., 606 F.2d 800, 807 (8th Cir. 1979). Even if 

evidence of prejudice were required in this case, Government Defendants have 

demonstrated precisely the type and quantum of prejudice that was found to be sufficient 

as a matter of law in Sherill. As did the parties in Sherrill, the Government Defendants 

expended time, resources, and funds in the development of public rights of ways 	roads, 

ditches, ferries, bridges-over the course of decades to support the agricultural 

development and use of lands within the disputed area. Further, the Minnesota 

legislature has determined prejudice resulting from loss of capital outlay. Minn. Stat. 

§ 559.10 (2012). Thus, prejudice is established as a matter of law. Under such 

circumstances, as a matter of law, it has been simply too long for Plaintiffs to pursue their 

claims. Accordingly, Plaintiffs' action is barred by the doctrine of laches. 

III. Government Defendants are entitled to dismissal of the Amended Complaint 
because Plaintiffs failed to join indispensible parties. 

Plaintiffs do not dispute that (1) the United States of America and the State of 

Minnesota own land within the disputed area, and (2) that neither party can be joined to 
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this litigation. Pl. Memo pp. 34-37. Instead, Plaintiffs dispute whether the United States of 

America and the State of Minnesota are indispensible parties. 

As more fully set forth by the LSIC, an argument hereby adopted and incorporated 

as if set forth herein, Plaintiffs' arguments rely upon inapposite and non-precedential case 

law and attempt to refute only one of the cases cited by Defendants, Nichols v. Rysavy, 

809 F.2d 1317, 1333 (8th Cir. 1987), and are without merit. See LSIC Reply. 

With regard to the Government Defendants, both the United States and the State of 

Minnesota are indispensible parties because of unique issues arising as a result of 

Plaintiffs' demand for possession and payment for use of the right of ways since 1863. In 

Minnesota, right of ways can be procured, in pertinent part, by payment or by use. See, 

e.g,. Minn. Ch. 117 (2012)(condemnation); Minn. Stat. § 164.07 (2012) (procedures for 

establishing town road). In the case of procurement by methods other than payment, 

persons abutting the right of way hold title to the center of the right of way, albeit their 

ownership interests are subordinate to those of the public. Miller-Lagro v. N States 

Power Co., 582 N.W.2d 550, 553 (Minn 1998). 

As set forth in the undisputed public record, the United States and the State of 

Minnesota own land within the disputed area. Am. Compl.;Ex. G, H, I , Z, 

PUBREC000804-810. Furthermore, the land owned by these entities abuts right of ways, 

that have been established by payment of damages to the then current property owners or 

is claimed to have been established by prescriptive easement through use. Ex. Z, 

PUBREC000557-561; Ex. Y, PUBREC000287-296, PUBREC000342-345. Contrary to 

Plaintiffs' suggestion, this title dispute cannot be simply cured through a subsequent 
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breach of warranty of title suit. Rather, the actual landowners to whom damages have 

been paid or who abut the right of way must be present to address their specific interests 

in maintaining or vacating the right of way. Compare Sokaogon v. State of Wisconsin, 

879 F.2d 300 (7th Cir. 1989)(cited by Plaintiffs to defeat indispensible parties on the 

basis that a subsequent breach of warranty claim could be brought), with Calhoon v. Sell, 

71 F.Supp.2d 990, 993 (D.S.D. 1998) ("The United States is an indispensable party 

defendant in a condemnation proceeding brought by a State to acquire a right of way over 

lands which the United States owns in fee and holds in trust for Indian allottees. 

Minnesota v. United States, 305 U.S. 382, 386, 59 S.Ct. 292, 83 L.Ed. 235 (1939)"). The 

law cited by Plaintiffs is without legal effect; the United States and the State of 

Minnesota are indispensable Parties. Plaintiffs have not, and cannot join them as parties, 

and therefore, Defendants are entitled to dismissal of Amended Complaint with 

prejudice. 

CONCLUSION 

For the foregoing reasons, Government Defendants respectfully request dismissal 

of the Amended Complaint and the claims therein against them with prejudice. 
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JARDINE LOGAN AND O'BRIEN, PLLP 

By: 
JESSICA E. SCHWIE (A.R. #29:880) 
ALLISON A. LINDEVIG (A. #392526) 
NICHOLAS M. MATCHEN A.R. #396280) 
8519 Eagle Point Boulevard, Suite 100 
Lake Elmo, MN 55042 
Phone: 651-290-6500 
Fax: 651-223-5070 
Email: jschwie@jlolaw.com  

alindevig@jlolaw.com  

Attorneys for Defendants Redwood County, 
Renville County, Sibley County, Paxton 
Township, Sherman Township, Honner 
Township, Birch Cooley Township and 
Moltke Township 

and 

RENVILLE COUNTY 
Glen Jacobsen (A.R.# 186004) 
105 5th St. 
Olivia, MN 56277 
Phone: 320-523-2661 
Fax: 320-523-2382 
Email: Glen_J@cosenville.mn.us  
Co-counsel for Defendant Renville County 

Date: 
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