
IINITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Sheldon Peters Wolfchild, et al.,

Plaintiffs,

V

Redwood County, et al.,

Defendants

Court File No. l4-CV-1597 MJDÆLN

DEFENDANT LANDOWNERS'
JOINT REPLY MEMORANDUM OF
LA\il IN SUPPORT OF MOTIONS
FOR DISMISSAL

INTRODUCTION

This Joint Reply Brief is submitted by the 74 individual private landowner

Defendants ("Landowners") in response to Plaintifß' arguments made in opposition to

the Landowners' motions for dismissal. All of Plaintiffs' claims turn on whether there

was an actuai conveyance of property to Piaintilß' aiiegeci preciecessors in interest

(individual "Loyal Mdewakantotr"), pursuant to Section 9 of the Act of February 16,

1863, Ch.37, 12 Stat.652 ("1863 Act" or "Act"), subsequent to the Secretary of

Interior's initialing the identification of property made by Reverend Hinman in 1865.

Thatis alegal question. Even if the facts alleged inthe Complaint are accepted as true,

Plaintiffs have not plausibly alleged that any conveyances ever occurred as a matter of

law. For this reason alone, all of Plaintiffs' claims must be dismissed.

The Landowners further contend that Plaintiffs have not advanced any reasons

why they have a private right of action under the 1863 Act, why the Sherríll doctine

should not apply to bar the present land title claims made 150 years after an alleged

conveyance occurred, or why the 4O-year Minnesota statute of limitations does not bar
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I.

their stale claims. The Landowners additionally join the arguments raised by the other

Defendants concerning Plaintiffs' lack of standing, application of res judicata, and failure

to join indispensable parties. Plaintiffs' First Amended Complaint, ECF No. 120

("Complaint"), should be dismissed with prejudice.

ARGUMENT

PLAINTIFFS SET FORTH NO CREDIBLE ARGUMENT PRECLUDING
DISMISSAL FOR FAILURE TO STATE A CLAIM UPON WHICH
RELIEF'CAN BE GRANTED.

A. Plaintiffs' complaint does not plausibly allege that property was ever
conveyed to their alleged predecessors in interest.

Plaintiffs admit that "[i]n order to eject Defendants ffrom their property] and

award Plaintiffs trespass damages, the Court must declarethat the lands were set apart

and title is in the Mdewakanton Band.",See Pltfs. Opp'n Mem. at30,ECF No. 185.1 In so

I -1.- ^ nl-:.-1:Æ- r---- -t--uoutg, rlallluus ralBçry rBIruIç urtr Lalluuwlrrils arBurrrçrrrs lll Lllçll uPt'uurË

memorandum explaining why the historical record establishes that the twelve sections of

property at issue were never çonveyed to Plaintiffs' predecessors in interest. Instead, they

assert that because the Complaint alleges that conveyances to their alleged predecessors

occurred by virtue of the 1863 Act and the Secretary of Interior's act in initialing

Reverend Hinman's identification of twelve sections of land he proposed be'oset apart"

under the Act, Complaint fln 6,34-48, the Court must acçept these allegations as true, and

t In their Complaint, Plaintiffs collectively referred to themselves as "Loyal
Mdewakanton." See Complaint, p. 1. In their memorandum opposing Defendants'
motions, they collectively refer to themselves as "the Mdewakanton Band of Sioux in
Minnesota ('Mdewakanton Band')." ,See Pltfs. Opp'n Mem. at 3. Regardless of what they
call themselves, Plaintiffs are not a federally recognized Indian tribe. See Wolfchild v.

Unìted States,731F.3d 1280, 1290-92 (Fed. Cir.2013); affirming in part, 101 Fed. Cl.
54,68-69 (Fed. Cl. 2011).

2
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conclude that Plaintiffs may survive dismissal because they have sufficiently alleged that

Defendants' possession is wrongful. Pltfs. Opp'n Mem. at 5,27'28,31-32.

While the Court must accept as true the factual allegations plead in Plaintiffs'

Complaint,that tenet is inapplicable to legal conclusions. Ashcroft v. Iqbal,556 U.S. 662,

678 (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 545 (2007) (court is not

bound to "accept as true a legal conclusion couched as a factual allegation"). Under lqbal

and Twombly, whether the facts Plaintiffs allege establish a conveyance of title is a legal

conclusion, the bare assertion of which this Court need not accept as true. See, e.g.,

Sabledowstcy v. Arbuckle, 50 Minn. 475, 480 (Minn. 1892) (construction and validity of

deed as a conveyance of a life estate was a question of law).

Section 9 of the 1863 Act never contemplated any set aside of public property to

the "Mdewakanton Band," to the "Loyal Mdewakanton," or to any band or tribe. Instead,

it authorized the Secretary to set apart 80 acres in severally to each individual of the

named bands who provided assistance to settlers during the Dakota Conflict.

Furthermore, while Rev. Hinman's annotations on the Secretary's letter of March

17 , 1865 identified property that could be set apart under the Act, it did not identiff to

whom any specific 8O-acre parcel might be conveyed. The Secretary's subsequent act in

initialing Rev. Hinman's proposed set-asides did not provide any such information,

either. Plaintiffs cite no support for the proposition that a aonveyance of real property can

oocur without identifying the person or persons to whom property is being conveyed and

the specif,rc property being conveyed. In Minnesota, a legal conveyance of title to real

property has always required "that degree of certainty which is reasonably necessary to

identiff the parties, the land to be conveyed, and the terms and conditions of the promises

3
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made by the respective parties to each other." Doyle v. Wohlrabe, 243 Minn. 107, 110

(Minn. 1954); see also Staples v. Míller,319 N.\M.zd 57,59 (Minn. 1982) (both the

parties and the property must be identifiable from descriptions in agreement to convey);

Gregory Co. v. Shapiro, 125 Minn. 81, 84 (Minn. l9l4) (lands must be described with

reasonable certainty); Tíce v. Freeman,30 Minn.389,391 (Minn. 1883) ("The subject-

matter of the contract [for conveyance of land] must appear from the memorandum, and

the land must be so described that it may be identified.").2

As the Landowners explained in their opening memorandum, the historical record

establishes that Rev. Hinman's proposal regarding property to be set apart was just that: a

proposal. His identification of property to be set aside for possible conveyance to

individual Indians described in the 1863 Act is akin to parties having an agreement to

negotiate for the potential conveyance of a particular piece of land, which is not

enforceable. See Lind v. Russell,161 Minn. 350 (Minn. 1925) (mere negotiations for sale

of land do not create enforceable conveyance); 49 Dunnell Minn. Digest Vendor $ 1.00a

(5th ed. 2013) (same). As often happens, discussions are pursued but nothing comes to

fruition. That is what happened here. Rev. Hinman's proposal was abandoned, the land

he initially identified for possible use under the 1863 Act was restored for sale by

Presidential Proclamation, and the property was sold to the Landowners' predecessors.'

' Ar ir discussed further at p.#ll and n.4, infra, federal courts can borrow state law rules
of decision where there is no uniform federal rule and such borrowing is not inconsistent
with underlying federal policies. Applying Minnesota law on conveyances to real estate
located in Minnesota is not inconsistent with any federal policies.

3 Plaintiffs do not contest that the Sibley County lands were not available to be set apart
in 1865, because the United States had already granted them to Minnesota for railroads.
SeeLandowners' Mem. at 14-15, ECF No. 164.

4
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Ultimately, Plaintiffs' bald declaration that the Secretary's initialing of Rev,

Hinman's proposal constitutes a conveyance does not plausibly suggest that Plaintiffs'

alleged forebears ever held legal title to the property at issue. Because Plaintifß do not

allege facts in their Complaint that could establish a legal çonveyance was ever made to

their alleged predecessors in interest, Plaintiffs have alleged no basis upon which this

Court may declare that Plaintiffs' predecessors ever held title to the Landowners'

property. The Complaint must therefore be dismissed.

B. The 1863 Act provides no private right of action for declaratory relief
and neither the Declaratory Judgment Act nor Oneidø 11 allow
Plaintiffs' quest for a declaration of title.

Plaintiffs do not directly respond to the Landowners' argument that the 1863 Act

provides them with no private right of action upon which to base their claim for

declaratory relief. Instead, they assert that the Landowners "miss the point," because

Plaintiffs allege federal common law claims for ejectment and trespass based on

"violation of their possessory rights," and their quest for a declaration that they hold such

rights is made under the Declaratory Judgment Acf. See Pltfs. Opp'n Mem. at 29-30.

They additionally argue that their Complaint states a claim under County of Oneida v.

Oneida Indían Nation of New York, 470 U.S. 226 (1985) ("Oneidø II'); in fact, they

proclaim their causes of action aÍe "actvally stronger" than the ones in Oneidø 1d because

they are "based on the establishment of title through a Congressional statute" and

"subsequent executive conduct." Pltfs. Opp'n Mem. at 30.

The "Congressional statute" to which Plaintiffs refer can only mean the 1863 Act.

Indeed, throughout their memorandum in opposition, Plaintiffs repeatedly refer to the

1863 Act as creating the source of their claimed right to titLe. Id. at 5,31,36. Thus, while

5
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Plaintifß acknowledge that their request for declaratory relief relies on the 1863 Act, they

make no effort to explain how that Act provides a private right of action for a declaration

of the possessory rights they seek. For the reasons articulated in the Landowners' opening

memorandum at 5-13, there is no such right.

V/ithout a private right of action under the 1863 Act, Plaintiffs cannot rely on the

Declaratory Judgment Act to provide a remedy, because that Act is a procedural

mechanism only and does not provide an independent source of jurisdiction. Skelly Oil

Co. v. Phillips Petroleum Co.,339 U.S. 667, 671-72 (1950). Instead, the availability of

relief under the Declaratory Judgment Act "presupposes the existence of a judicially

remediable right." Schilling v. Rogers, 363 U.S. 666, 677 (1960); accord J.W. DeWit

Farms, Inc, v. Minnesota Cultívated LVild Rice, 393 F. Supp. 2d 847, 852 (D. Minn.

2005). Therefore, because the 1863 Act does not provide Plaintiffs with a private right of

action upon which to base their quest for a declaration of title, the Declaratory Judgment

Act does not operate to transform such a non-existent right into a claim that may be

remedied via the present lawsuit.

Plaintiffs' lack of a viable claim supporting their request for relief in the form of a

declaration of title distinguishes this case from Oneida 11. \ilhile in Oneída II the

Supreme Court recognized a federal common law right to sue for enforcement of Indian

property rights, the property at issue in that case was aboriginal property of the Oneida

Nation. The court's ultimate recognition of this common law right was based on the

Oneida Nation's 1795 conveyance of 100,000 acres of its aboriginal property to the State

of New York; a transaction the district court deemed void because it was effectuated

without the acquiescence of the federal government in violation of the Trade and

6
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Intercourse Act of 1793. Oneída 11,470 U.S. at 231-32. Petitioners Oneida County and

Madison County did not challenge that conclusion on appeal. /d. Instead, they argued,

inter alia, that the Oneida Nation had no right of action for damages representing the

rental value of the land presently occupied by the counties, because the tribe had no

private right of action for violations of the Intercourse Act. Id. at 233.

In rejecting this argument, the Supreme Court found that the Oneidas had a

common law right to sue to enforce their aboriginal land rights. Id. at" 233-34. The court

explained the nature of an Indian tribe's interest in its property, and how it could be

conveyed. Id. at 234-35. The court noted: "It was accepted that Indian nations held

'aboriginal title' to lands they had inhabited from time immemorial," thatthe "doctrine of

discovery" provided that discovering nations held fee title to these lands subject to the

Indians' right of occupancy and use, and no one could purchase Indian land or otherwise

terminate aboriginal title without the consent of the sovereign. 1d. at 235 (citations

omitted). The court further recognized that with the adoption of the Constitution, Indian

relations became the exclusive province of federal law, that the aboriginal rights of the

Indians to their lands as well as their "unquestioned right" to exclusive possession has

been repeatedly recognized, and that the Oneidas' present day rights in the subject

100,000 acres of aboriginal property therefore constituted a possessory federal right. Id.

at235. Consequently, the Supreme Court found that the Oneidas had a federal common

law right to sue for damages, in enforcement of their aboriginal land rights. /d.

The same cannot be said here. Plaintifß are not suing to enforce aboriginal land

rights in the property at issue. There are no such rights. Lacking aboriginal rights, the

7
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Supreme Court's decision in Oneida 11does not support recognition of any common law

right in favor of Plaintiffs to pursue their claims against the Landowners.

Consequently, because the Declaratory Judgment Act cannot provide Plaintiffs

with a remedy without the underlying predicate of a private right of action under the 1863

Act, this Court has no jurisdiction to "declare" that Plaintifß hold title to the property

described in their Complaint. Without alegal basis to support their claim for declaratory

relief their purported federal common law claims for ejectment and trespass have no

basis, and also fail as a matter of law.

C. Plaintiffs misconstrue the Sherrill Doctrine and cannot escape its bar.

The equitable bar set forth in City of Sherrill v. Oneida Indían Nation of New

York, 544 U.S. I97 (2005), bars all of Plaintiffs' claims. Contrary to Plaintifß'

suggestion, Pltfs. Opp"t Mem. at 38, Sherrill requires no balancing of equities between

Plaintifß and the Landowners. Instead, Sherrill's equitable bar focuses on the Plaintiffs'

delay in seeking relief, and the disruption that would result to settled and justified

expectations regarding land ownership and governance should that relief be granted.

Sherrill, 544 U.S. at 216-17, 221.

Plaintiffs' contention that there are unresolved questions about what prejudice

would result to the Landowners is baseless. If Plaintiffs are allowed to pursue their claims

after they and their predecessors sat quietly for 150 years, and if Plaintiffs prevail, the

disruption that would occur to Defendants' settled and justif,red expectations is stark and

unmistakable: ownership of twelve square miles of land in Minnesota that for 150 years

has been owned, developed, occupied and governed by private parties and state, local,

and tribal governments would be overturned. Sherrill bars such an outcome. As such,

8
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application of the Sherrill doctrine is an appropriate basis for dismissing Plaintiffs'

Complaint under Rule l2(b)(6). See Stockbridge-Munsee Cmty.v. New York,756F.3d

163, 164, 165-66 (2d Cir. 2014) (affîrming grant of defendants' Rule 12(bX6) motions to

dismiss where tribe's land claims were precluded under Sherríll).

Plaintiffs further contend that laches cannot bar their trespass claim, because that

claim offers a legal remedy, not an equitable one. ,See Pltfs. Opp'n Mem. at 39 (citing

Petrella v. Metro Goldwyn-Mayer, Inc., 134 S.Ct. 1962 (201a)). This argument has

already been addressed and rejected in the post-Sherril/ landscape.

Specifically, the relationship between Sherrill's equitable bar, possessory land

claims, and claims for trespass damages was addressed in Cayuga Indian Nation of New

Yorkv. Pataki,4l3 F.3d 266 (2d Cir.2005), a case cited in the Landowners' opening

memorandum at 20-21 that Plaintiffs neither mention nor distinguish. In Cayuga, the

Second Circuit applied Sheruill and held that a tribe's possessory land claims and claims

for ejectment and trespass damages based on alleged lreaty violations in the late 1700s

and early 1800s were barred. Cayuga,4l3 F.3d at 273-78. As to the trespass claims, the

Cayugø court held that since they were predicated upon the possessory land claims, and

because the possessory land claims were barred by laches under Sherríll, there was no

basis for reoovery of trespass damages. Id. at 278.

The same rationale applies here. Because there was never a conveyance of the

twelve sections to Plaintiffs' claimed forebears, and no private right of action under the

1863 Act, Plaintiffs have no valid possessory claims to the land and therefore they have

no basis upon which to recover trespass damages.

9
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Finally, the Stockbridge-Munsee case illustrates why Plaintiffs' reliance on

Petrella is misplaced. Therein, the Second Circuit noted that Petrella establishes only

that the equitable defense of laches cannot be used to defeat a claim filed within the

Copyright Act's three-year statute of limitations. While the Supreme Court commented

on the applicability of laches to actions at law generally, it ultimately confined its ruling

"to the position that, in the face of a statute of limitations enacted by Congress, laches

cannot be invoked to bar legal relief." Stockbridge-Munsee, 756 F.3d at 166 (citing

Petrella, 134 S. Ct. at 1974). Congress has not fixed a statute of limitations for Indian

land claims. Id. (citations omitted).

Accordingly, Plaintiffs cannot prevent application of the Sherrill doctrine, because

the facts alleged in the Complaint make it clear that this case falls squarely within the

equitable bar recognized by the Supreme Court. Plaintiffs' Complaint should be

dismissed.

D. The 40-year limitations period in Minn. Stat. S 541.023 bars Plaintiffs'
claims.

Plaintiffs assert that the  }-year limitations period in Minnesota's Marketable Title

Act, Minn. Stat. $ 541.023, does not apply to bar their claims, because "state statutes of

limitations do not apply to Indian land claims based on the federal common law unless

Congress has stated otherwise." See Pltfs. Opp'n Mem. at32 (citing Oneida II,470U.5.

at 240-41). They claim this principle is illustrated by South Carolína v. Catawba Indian

Tribe, Inc., where the Supreme Court applied a state statute of limitations to an Indian

land claim, but only because of a Congressional act which expressly provided that state

10
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laws apply to the Catawba Tribe. 476 U.S. 498, 507 (1986). Plaintiffs thus suggest that

Minnesota's statute cannot apply without an express Congressional directive.

The Supreme Court's decision in Oneida II did not limit application of state

statutes of limitation to situations in which Congress has expressly authorized such

borrowing. Instead, the court held that, because there is no federal statute of limitations

pertaining to common law actions to enforce Indian property rights, "[i]n the absence of a

controlling federal limitations period, the general rule is that a state limitations period for

an analogous cause of action is borrowed and applied to the federal claim, provided that

the application of the state statute would not be inconsistent wíth underlying federal

policies." 470 U.S. at 240 (emphasis added, citations omitted); see also Catawba, 476

U.S. at 507 (same). The Oneída II court ultimately found that application of a state

limitations period to bar the Oneida Nation's federal common law claim premised on the

tribe's aboriginal rights was inconsistent with federal law and policy. 470 U.S. at240.a

The Supreme Court's earlier decision in County of Oneida, New York v. Oneida

Indian Natíon of New York more fully described the longstanding federal policies

protecting Indian possessory rights to aboriginal tribal lands. 414 lJ.S. 66I, 677 (I974)

(Oneida,l). Therein, the court recognized that the Oneida Nation's right to possession of

a In other cases the Supreme Court has borrowed state rules of decision to apply to even
tribal land claims and treaty-based claims. See Wilson v. Omaha Indían Tribe, 442 U.S.
653, 673-675 (1979) (tribal land claim); Board of Comm'rs v. Uníted States, 308 U.S.
343, 351-52 (1939) (treafy-based claim). In applying state law to the land dispute in
Wilson v. Omaha Tríbe, the Supreme Court noted that, "Private landowners rely on state
real property law when purchasing real property . . . . There is considerable merit in not
having the reasonable expectations of these private landowners upset by the vagaries of
being located adjacent to or across from Indian reseryations . . . ." 442U.5. at 674.
Likewise here, the Landowners justifiably rely on Minnesota law, including Minn. Stat. $
541.023, to protect their reasonable expectations in ownership of their property.

ll
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its aboriginal property, illegally conveyed to New York in 1795, was "claimed to arise

under fedèral law in the first instance," and that their "aboriginal title . . . guaranteed by

teaty and protected by statute has never been extinguished." Id. at 676.In so holding, the

court distinguished land claims concerning tribal rights to aboriginal property from land

claims concerning property allocated to individual Indians under Congressional acts. Id.

(citing Taylor v. Anderson,234 U.S. 74 (1914) (dismissing ejectment claim for lack of

federal jurisdiction where individual plaintiff alleged that defendants' deeds were void

under legislation restricting alienation of lands allotted to Choctaw and Chickasaw

Indians)). As such, the Oneida 1 court recognized that "a controversy in respect of lands

has never been regarded as presenting a Federal question merely because one of the

parties to it has derived his title under an act of Congress." Id. (citations omitted). The

court continued: "Once [a] patent issues, the incidents of ownership are, for the most part,

matters of local property law to be vindicated in local courts." Id. (citations omitted).

Here, Plaintifß' alleged underlying rights to possession are not derived from

aboriginal title; they are claimed to derive from the 1863 Act. Under Oneida I and

Taylor, a claim of title emanating from a Congressional act does not alone establish that

borrowing an analogous state limitations period would be inconsistent with underlying

federal policies.

Nothing about the 1863 Act's alleged "grants" of title, as compared against the

allegations in Plaintiffs' Complaint, suggests any such inconsistency, either. First,

Plaintifß are individual Indians, as in Taylor, not atribe, as inthe Oneida cases. While

Plaintiffs variously refer to themselves in the collective as "the Loyal Mdewakanton," or

"The Mdewakanton Band of Sioux in Minnesota ('Mdewakanton Band')," and refer to

t2
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the property in question as a "reseryation," see Pltfs. Opp'n Mem. at L-4, Plaintiffs have

never been collectively recognized as an Indian tribe. See Wolfchíld v. United States, T3l

F. 3d at 1294.Indeed, the Act from which their claims of title derive provides for the

discretionary set-aside of property "in severalty" to indívídual members of the

specifically identified tribes who provided assistance to settlers during the 1862 Dakota

Conflict; it never envisioned the set aside of property as a tribal reservation. ,See 1863

Act, Section 9, Landowners' Mem. at 10. In fact, Plaintiffs recognize that while they call

the property at issue a "reservation," they intend to "live thereon in accordance with their

way of life," possessing the l2-square miles "in severalty."t Pltfs. Opp'n Mem. at 4 n.6.

Consequently, even if Plaintiffs' Complaint states a viable claim for declaration of

title to property flowing from the 1863 Act, that Act at most articulated Congress' intent

that land be "set apart" for ultimate conveyance by the federal government to individual

Indians, for their individual use. As the Supreme Court recognized in Oneida I,

"whatever incidents or rights attach to the ownership of property conveyed by the

government will be determined by the states, subject to the condition that their rules do

not impair the efficacy of the grants or the use and enjoyment of the property by the

grantee." 414 U.S. at 677 (citations omitted). Nothing about application of Minnesota's

statute of limitations within the Marketable Title Act, Minn. Stat. $ 541.023,to Plaintifß'

5 "severalty" means, "[t]he state or condition of being separate or distinct; 'the
individual landowners held the land in severalty, not as joint tenants."' Black's Law
Dictionary, p. 1378 (7th ed. 1999).

13
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land claims arising under the 1863 Act would be inconsistent with the federal policy

underlying that Act, or impair that Act's provisions.6

Plaintiffs further contend that the  }-year limitations period in Minn. Stat. $

54I.023 does not apply to their claims under Wardle v. Northwest Investment Co.,

because that case involved a property claim arising under federal law pertaining to

individual Indian land allotments, which specifically provides for application of state

statutes of limitation. 830 F.2d ll8, 122-23 (8th Cir. 1987) (citing 25 U.S.C. $$ 345,

347). Plaintiffs contend their "claims do not arise under 25 U.S.C. ç 347" and instead

arise under "federal common law, like in Oneida II," making Wardle inapposite. See

Pltfs. Opp'n Mem. a1.33.

But as described above, Plaintiffs have no federal common law claim to a

declaration of title under Oneida II and, instead, their claim-should this Court deem it

viable-arises only by virtue of Congress's Act of February 16, 1863. Thereunder,

Plaintiffs assert a right to receive the 8O-acre parcels of land purportedly conveyed to

their forebears, in severalty with restrictions on alienation. See, e.g., Complaint, flfl 36-39,

Thus, while Plaintiffs have not specifically pleaded 25 U.S.C. $ 345, which pertains to

claims by individuals of Indian descent who claim entitlement to an allotment of land

o.under any grant made by Congress," that omission does not alter the nature or character

of their claim. Because Plaintiffs ask this Court to establish title to property in individual

Indians under a Congressional act, the reasoning of the Eighth Circuit in lMardle for

u "Astate statute cannot be considered 'inconsistent' with federal law merely because the
statute causes the plaintiff to lose the litigati on." Robertson v. Wegmann, 436 U. S. 5 84,
5e3 (1e78).

t4
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borrowing and applying the  }-year statute of limitations in Minn. Stat. $ 541.023

applies with equal force here.

Ultimately, Plaintifß have pleaded no facts establishing that application of

Minnesota's statute of limitations would be inconsistent with the policies underlying

Congress's passage of the 1863 Act. Accordingly, as set forth in the Landowners'

opening memorandum at 23-25, the limitations period in Minn. Stat. $ 541.023 applies,

and Plaintiffs' claims must be dismissed.

il. CLAIMS AGAINST THREE LANDOWNERS SHOULD BE DISMISSED
FOR DEFECTIVE SERVICE OF PROCESS

Dismissal of Plaintiffs' claims against Defendants Mitchell Unruh, Francis Goelz,

and deceased Larry Lussenhop is additionally appropriate due to failure to effect service.

These Landowners have not been personally served, and Plaintiffs' attempted substitute

oo^rì^o f^- oo^L .rroo i-otlonttotaJVI YIWW lul W4Ul YYgù rrr4UWYsgUW.

Plaintifß' returns of service do not identi$' the addresses where Plaintiffs

purportedly left the Complaint for Mitchell Unruh and Goelz. ,See ECF No. 28, pp. 17,

45. The return of service for Mitchell Unruh does not identiff the relationship, if any,

between the person with whom the Complaint was left, Floyd Unruh, and Mitchell

Unruh. Plaintiffs have not disputed any of the facts in Defendant Goelz's Affidavit. See

ECF No. 159-1, pp. 102-105. The o'tax documents" now submitted by Plaintiffs, ECF No.

187-1, Ex. C, D, do not cure these defects. At most, these documents demonstrateThat

more than one individual owns each parcel and where the County sends the tax

statements, but they provide no evidence of Mitchell Unruh's or Goelz's dwelling or

usual place of abode under Fed. R. Civ. P. a(eXB).

l5
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Further, despite notice that service was insufficient, see ECF No. 60, T 46; ECF

No. 122, T 39, Plaintiffs made no effort to effect proper service on either Defendant.

Because these Defendants were not properly served within 120 days after the initial

Complaint was filed on ll4:ay 20, 2014, Plaintifß' action against them should be

dismissed pursuant to Fed. R. Civ. P. a(m).

Defendant Lany Lussenhop died in 2011, see Answer, ECF No. 67, T 13, several

years before Plaintifß started this lawsuit, and he cannot be served. Plaintifß' own

Exhibit E, ECF No. 187-1, demonstrates that probate of Defendant Lussenhop's estate

was public record since at least March 20n.7 In their response to the Landowners'

motion to dismiss the claims against him, Plaintiffs ask for additional time to "personally

serve the personal representative of the Estate of Larcy Lussenhop or the successor

owners." Pltfs. Opp'n Mem. at 42. However, the Court should not entertain Plaintiffs'

request since service as Plaintifß propose would nevertheless be insufficient to effectuate

personal jurisdiction over deceased Defendant Larcy Lussenhop. Furthermore, Plaintiffs

did not name the personal representative, the estate of Lany Lussenhop, or the successor

owners as defendants in their Complaint or recent First Amended Complaint.

Because Defendants Unruh, Goelz,and Lussenhop have not been properly served,

this Court lacks personal jurisdiction over them. Plaintifß' Complaint against them must

be dismissed.

7 E*. E further demonstrates that the estate was settled and the personal representative
discharged.
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coNcLUsIqN

For the foregoing reasons, as well as those presented in the Landowners' opening

memorandum and in the memorandums filed by the other Defendants, the Court should

dismiss Plaintiffs' First Amended Complaint, with prejudice.
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Dated: October 31,2014 BEISEL & DUNLEVY, P.A.

s/ Bradlev N. Beisel
Bradley N. Beisel (#6191)
David J. Krco (#0389382)
730 2ndAvenue South, Suite 282
Minneapolis, MN 55402
Phone: 612.436.2222

and

STEFFENS & RASMUSSEN
s/ Leif E. Rasmussen
Leif E. Rasmussen(#20 400 6)
465 Southdale Office Centre
6600 France Avenue South
Edina, MN 55435
Phone: 952.345.8265

Attorneys for Defendants Dennís A.
Auslom and Michelle D. Auslam, Lyle
Black Livíng Trust, Scott A. Olafson and
l(ì*Ln-lr, I /)ln{nn- lnln- nJ ÞnrrrnnlJnr\rtt0u9t,)/ ar, vLuJùvto, úvt0tt rt, rr9)/rtvrøù

and Jeanne A. Reynolds, Allen J Kokesch
and Jacalyn S. Kokesch, Prouty
Propertíes, LLC, Thomas J. Heiling,
Paul W. Schroeder and Karen J.
Schroeder, John Hogan, Bruce Robert
Black, Líla L. Black, Douglas Scherer
and Brenda Scherer, Charles Case, Enìd
Guggisberg, et al., Mørlene A Platt
Revocable Livíng Tr., llilliam Schmídt
and Norma Schmidt, Simmons Valley
Trust, Willard Scherer and Eugenie
Scherer, Henry G. O'Neil ønd Judíth A.
O'NeíL, Lee H. Guggísberg Trust, Harold
Guggís ber g, Julíe Anna Guggis ber g,
George F. Schottenbauer, Sandra
Clarken, et al., Kr"f" Famíly Farm LLC,
John C. Símmons and Mary J. Simmons,
Neíl and Donna Berger Family [TrustJ,
TJ & CC Properties, LLC, Sherman
Acres, LLC, and Charles D. Neitzel
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Dated: October 3I,2014 STICH, ANGELL, KREIDLER,
DODGE & UNKE, P.A.

s/ Louíse A. Behrendt
Garth J. Unke (#189133)
Louise A. Behrendf (#20 1169)
250 Second Avenue South, Suite 120

Minneapolis, MN 55401
Phone: 612-333-6251

And

FAEGRE BAKER DANIELS LLP

s/ Ríchard A. Duncan
Richard A. Duncan (#192983)
Michelle E. Weinberg(#3887 7 I)
Christiana M. Martenson (#395513)
2200 \Mells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402-3901
Phone: 612-766-7729
Fax 612-7 66-1600

Cn-/lfnvmoltc {,.rr I)ofonrlnmt c (-hnvloo

Case, Kím M. Cunningham, Elmer and
Barbara Dahms, Tímothy and Theresa
Kerkhoff, Melvin and Kerry Maddock,
Brent Prouty (Prouty Propertìes, LLC),
and Mítchell H. Unruh

t9
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Dated: October 31,2014

Dated: October 31,2014

MURNANE BRANDT

s/ Míchelle D. Christensen
Michelle D. Christensen (#23 47 6X)
30 East 7th Street, Suite 3200
St. Paul, MN 55101
Phone: 651.227.9411
Fax: 651-223-5199

Attorneys þr Defendants Janie K.
Crooks, Rockford L. Crooks, Eugene A
Engstrom, Alíce Goelz, Francís Goelz,
John Goelz, John Goelz lll, Nancy S.

Hansen, Patrick T. Hansen, Dawn R.

Helmer, Steven R. Helmer, Cynthía
Johnson, Allen J. Kokesch, Jacalyn S.

Kokesch, Kelly M. Lipinskí, Amy M.
Lund, Chad M. Lund, Jon Lussenhop,
Larry Lussenhop, and Michael R.

Rasmussen

DUNLAP & SEEGER, P.A.

-/ ta--- rl cf-t---t--.J/ l\en lJ. ùÇnUler
Ken D. Schueler (#190378)
Jennifer Peterson (#3929 5 6)
206 South Broadway, Suite 505
P.O. Box 549
Rochester, MN 55904-0549
Phone: 507-288-9 I I I
Fax: 507-288-9342

Attorneys þr Defendants Julíe Anna
Guggísberg, Dale R. Hanna, Nancy
Hanna, Jon Lussenhop, Lori A.
Rebstock, Robert D. Rebstock, John C.

Símmons, and Mary J. Símmons, Lee H.
Guggisberg Trust UWT, Scott A.
Olafson, and Kimberly A. Olafson
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Dated: October 31,2014

Dated: October 31,2014

DUNLAP & SEEGER, P.A.

s/ Robert G. Benner
Robert G. Benner (#227420)
206 South Broadway, Suite 505
P.O. Box 549
Rochester. MN 55904-0549
Phone: 507-288-9 1 I I
Fax: 507-288-9342

Attorney þr Defendant Kenneth
Larsen

RICHARDSON, WYLY, WISE,
SAUCK & HIEB, LLP

s/ Jack H. Híeb
Jack H. Hieb
Zachary Peterson
One Court Street
Post Office Box 1030
A1_^--l^^-_ Cfn f r 

^t\4 
1t\aA¿\DËtugçIt, ùl_, J t+vL-LvJv

Phone: 605-225-6310
Fax: 605-225-2743

And

BLETHEN, GAGE & KRAUSE,
PLLP
Kevin A. Velasquez, ((#387890)
127 South Second Street
Mankato, MN 56001
Phone: 507-345-1166

Attorneys for Defendant Edward J.

Gaasch
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