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This memorandum is filed jointly by the 73 individual private landowner

Defendants ("Landowners") who have been served and have appeared in this action.

Most Landowners filed answers and are moving for dismissal of Plaintiffs' First
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l2(c), motions for judgment on the pleadings (these Landowners are listed in their

motions, ECF Nos. 125,139-15l). Landowners who did not file answers filed motions to

dismiss under Rules l2(bx5), (6), (7), and Rule 19 (these Landowners are listed in their

motion, ECF No. 126). Because Landowners share common defenses,l they submit this

joint memorandum in support of their motions.

I Defendants Francis Goelz, Mitchell H. Unruh, and Larry Lussenhop have personal
jurisdiction defenses related to defective service of processo also addressed in this
memorandum .
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INTRODUCTION

This case concerns approximately twelve square miles of land in southern

Minnesota in Redwood, Renville, and Sibley counties, owned in part by the Landowners.

Their title originates with U.S. land patents and railroad grants issued in the 1800s.

Plaintiffs claim they are entitled to a declaration of "exclusive title" to the Landowners'

property, based on alleged prior conveyances of the twelve square miles to putatively

friendly Sioux Indians in the 1862 Dakota.War, which purportedly emanated from an Act

of Congress passed in February 1863. ,See First Amended Complaint, ECF No. 120

("Complaint") p. 46 n2 (Prayer for Relief). Under alleged federal common law theories,

Plaintifß also ask the Court to eject the Landowners from their own land, and seek

trespass damages from the Landowners. In so doing, Plaintiffs seek to disrupt nearly 150

years of unc.ha-llenged o',pnership, possession, and improvement of the I-andowners'

properties, by them and by their predecessors.

Fundamentally, Plaintiffs seek to relitigate in a new forum and against new

defendants claims they lost in eleven years of litigation before the Court of Federal

Claims and the United States Court of Appeals for the Federal Circuit. See generally

Wolfchíld v. United States, T3l F.3d 1280 (Fed. Cir. 2013), cert. denied, 134 S.Ct. 1516

(2014) ("Wolfchild I"). The memorandum of Defendant Lower Sioux Indian Community

details this prior litigation.

Of particular note with regard to the Landowners, this case is not one for money

damages against the United States (as was Wolfchild 1), nor is it one against a department

of the executive branch seeking declaratory and injunctive relief under the Administrative
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Procedure Act, 5 U.S.C. $$ 551-59,701-06. Rather, it is an action against a multitude of

non-federal defendants seeking declaratory, injunctive, and monetary relief. However,

because the Plaintifß cannot rely on the Tucker Act, 28 U.S.C. $ 1491, Indian Tucker

Act,28 U,S.C. $ 1505, or the Administrative Procedure Act to permit federal jurisdiction

over the Landowners, they must find another basis on which the Court may hear their

claims, and then also substantively state a claim. This they cannot do.

There are numerous legal bars to Plaintiffs' claims, requiring dismissal of their

entire Complaint. First, Plaintifß lack standing. Second, their claims are barred by res

judicata based on prior decisions in Wolfchild I. Third, the 1863 Act of Congress

provides no private right of action to Plaintifß, and thus cannot provide a basis for either

their declaratory judgment claim, or their purported federal common law claims. Fourth,

the subject propert¡i was never eonveyed to a.ny putatively I o;ral Mderryakanton, through

whom Plaintiffs purport to claim title. Fifth, Plaintiffs' claims are time-barred under City

of Sherríll v. Oneida Indian Nation of New York, 544 U.S. 197 (2005), and under

applicable state statutes of limitations. Finally, Plaintiffs fail to join indispensable

parties. The Landowners are thus entitled to dismissal of all of Plaintifß' claims, with

prejudice.

aJ
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I.

ARGUMENT

PLAINTIFFS' COMPLAINT MUST BE DISMISSED FOR LACK OF
SUBJECT MATTER JURISDICTION

A. The Court lacks jurisdiction because Plaintiffs lack standing.

The Landowners adopt the arguments of the Lower Sioux Indian Community and

the Government Defendants regarding lack of subject matter jurisdiction and standing.

B. Plaintiffs' claims are barred by res judicata.

The Landowners adopt the arguments of the Lower Sioux Indian Community

regarding res judicata based on the Wolfchíld I litigation.

II. PLAINTIFFS' COMPLAINT FAILS TO STATE A CLAIM UPON WHICH
RELIEF CAN GRANTED

A. Rule l}(c) motions that raise Rule 12(bX6) defenses are reviewed
under the same standard as Rule 12(bX6) motions.

Jurlgment on the plea-dings under Fed. R. Ci.¡. P. 12(c) "1"¡ill be granted 'onl¡r

where the moving parfy has clearly established that no material issue of fact remains and

the moving party is entitled to judgment as a matter of law."' Waldron v. Boeing Co.,

388 F.3d 591,593 (8th Cir. 2004) (quoting Potthoffv. Morin,245F.3d7l0,7l5 (8th Cir.

2001)). Fed. R. Civ. P. l2(h)(2) allows the defense of failure to state a claim upon which

relief can be granted to be raised in a motion for judgment on the pleadings, and such

motions are reviewed under the same standard as motions to dismiss under Fed. R. Civ.

P. 12(bX6). westcottv. cìty of omaha,901 F.2d 1486,l4ss (8th cir. 1990).

Under Fed. R. Civ. P. 8(a)(2), a complaint must contain a 'oshort and plain

statement of the claim showing that the pleader is entitled to relief." To survive a Rule

12(bX6) motion, the complaint must satisff Rule 8's pleading standard and include
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"enough facts to state a claim that is plausible on its face." Bell Atlantic Corp. v.

Twombly,550 U.S. 544, 570 (2007). "Determining whether a complaint states a plausible

claim for relief will . . . be a context-specific task that requires the reviewing court to

draw on its judicial experience and common sense." Ashcroft v. Iqbal,556 U.S. 662,679

(2009). The Court need not accept legal conclusions in the complaint as true. Id. at 678.

In deciding Rule 12 motions, the Court may consider matters of public record, orders,

items appearing of record in the case, and materials necessarily embraced by the

pleadings. Porous Media Corp. v. Pall Corp., 186 F.3d 1077,1079 (8th Cir. 1999).

B. The Act of February 16,1863 provides no private right of action for
declaratory relief and cannot support plaintiffsn claims for ejectment
or trespass.

Plaintiffs assert three claims against the Landowners: (1) declaratory judgment

pursuant to 28 U.S.C. $$ 2201-2202; (2) "ejectment;" and (3) trespass. Complaint,

Counts I, II and IIL While the latter two are purportedly based on federal common law,

the declaratory judgment claim is expressly based on a federal statute, the Act of

February 16, 1863, ch.37, 12 stat. 652 ("1863 Act" or "Act"), entitled: "An Act for the

Relief of Persons for Damages sustained by Reason of Depredations and Injuries by

certain Bands of Sioux Indians." (Ex. C).2 Plaintiffs' claim for declaratory relief thus

assumes an ability to privately enforce the 1863 Act.

Specifically, Plaintifß assert that because of the power Congress granted to the

Secretary of the Interior under this Act, to "set apart" public property for the benefit of

2 All exhibits referred to herein arc aftached to the Aff,rdavit of Jessica E. Schwie, which
accompanies the Memorandum filed by the Government Defendants. See ECF No. 157.

5

CASE 0:14-cv-01597-MJD-FLN   Document 164   Filed 09/26/14   Page 5 of 32



friendly Sioux Indians (and because Plaintiffs allege the Secretary exercised such power),

Plaintiffs ask the Court to declare that they have "exçlusive title" to the land described in

the Complaint (which is presently owned by, inter alia, the Landowners). Complaint,

TT 83-96. But Plaintifß have no express or implied private right of action under the 1863

Act, and thus have no right to ask for a declaration that they have "exclusive title" to the

subject property. And because Plaintiffs have no right to a declaratory judgment as to

title, they also have no basis to assert their claims for ejectment and trespass.

Congressíonal intent must be present to ímply a prívate right of
actíon under afederal statute.

A plaintiff may only bring a cause of action to enforce a federal law if that law

provides a private right of action. Absent such a right, plaintiff fails to state a claim upon

which relief can be granted. Northwest Airlines, Inc. v. Transport Workers Union of

Ameríca, 45 I U.S. 77, 98-99 (198 1).

The ability to bring a pdvate right of action may be authorized by the explicit

statutory text or, in some instances, may be implied. ,See Touche l?oss & Co. y.

Redington, 442 U.S. 560, 568-77 (1979). A private right of action is necessary for

declaratory and injunctive relief for alleged violations of federal law as well as money

damages. Thompson v. Thompson,484 U.S. 174, 1S7 (19S8) (no private right of action

under Parental Kidnapping Prevention Act, 23 U.S.C. $ 17384, for declaratory judgment

regarding validity of conflicting state custody orders); Alexander v. Sandoval, 532 tJ.S.

275, 293 (2001) (no private right of action for injunctive relief for state's violation of

federal regulations prohibiting disparate national origin impact by recipients of federal

6
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funding under Title VI of the Civil Rights Act of 1964). The 1863 Act conrains no

express right of action, so absent a basis to imply a private right of action, all of

Plaintiffs' claims fail.

In Cort v. Ash,422U.5.66 (1976), the Supreme Court adopted a four-part test to

determine whether a federal statute implies a private cause of action: (l) whether the

plaintiff is one of the class for whose especial benefit the statute was enacted; (2) whether

Congress intended, explicitly or implicitly, either to create or to deny a private remedy

(which requires examining legislative history); (3) whether implying a private right of

action is consistent with the underlying purposes of the legislative scheme; and (4)

whether the cause of action is one traditionally relegated to state law, such that it would

be inappropriate for the court to infer a federal aause of action. Id. at 95 (citations

onnitted); see also Csnnon,l. ÍJniy. of Chícago, 441 U.S. 677 , 589 (1,97Ð.3

Since Cort v. Ash, Ihe Supreme Court has become even more reluctant to imply

private causes of action, stressing the second factor-Congressional intent-almost

exclusively. Transamerica Mortg. Advísors, Inc. v. Lewîs,444U.5. 11, l5-16 (1979)

("while some opinions of the Court have placed considerable emphasis on the desirability

of implying private rights of action in order to provide remedies thought to effectuate the

purposes of a given statute . . . what must ultimately be determined is whether Congress

intended to create the private remedy asserted"); see also ToucheRoss, 442U.S.at 568.

3 Earlier, the Supreme Court more readily afforded plaintiffs an implied private cause of
action under federal laws. See Hoftauer y. Nw. Nat'l Bank of Rochester,700 F ,2d 1197,
1199-1200 (8th Cir. 1983) (citations omitred).
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In 2001, the Supreme Court declared that, "[s]tatutory intent fto create a private remedy]

is determinative," and "fw]ithoutit,a cause of action does not exist and courts may not

create one, no matter how desirable that might be as a policy matter, or how compatible

with the statute." Sandoval,532 U.S. at286-87. This standard applies regardless of when

the statute under consideration was enacted. Id. at 287-88. The Eighth Circuit recognizes

that Congressional intent is paramount. Hofbauer, 700 F.2d at 1200; see also Syngenta

Seeds, Inc. v. Bunge North Am., Inc., _ F.3d _,2014 fVL 3882886, *4 (8th Cir. Aug. 8,

2014) ("Statutory intent . . . is determinative," citing, inter ølia, Søndoval, 532 U.S. at

286).

Where a statute contains no explicit right of action, courts examine whether

Congressional intent to create such a right is nonetheless implicit in either "the language

or structure of the statute, or in the circumstances of its cnactmcnt." Tliai?ipstÍi,484 U.S.

at 179. Inference of intent to create a private remedy is typically not found where

Congress, rather than drafting the legislation "with an unmistakable focus on the

benefitted class," instead frames the statute simply as a general prohibition or a command

to a federal agency. Cannon,44l U.S. at 690-692; see also (Jníversíties Reseqrch Ass'n,

Inc. v. Coutu,450 U.S. 754,772-73 (1981) (no private right of action under Section I of

the Davis Bacon Act, which "is simply 'phrased as a directive to federal agencies

engaged in the disbursement of public funds"') (citations omitted)).

These principles apply equally to preclude claims by Indian tribes and individuals

seeking to enforce federal statutes, where the statute does not specifically provide an

enforcement mechanism, or is phrased as a directive to the federal government. For

I
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example, in Dewakuku v. Martínez, 271 F.3d 1031 (Fed. Cir. 2001), the court held that

the plaintiff, a member of the Hopi Indian tribe, had no implied private cause of action to

enforce provisions of the Indian Housing Act (IHA) against the Secretary of Housing and

Urban Development (HUD) based on the alleged poor quality of her home. The relevant

statutory text provided that "[t]he secretary shall carry out programs to provide low-

income housing on Indian reservations and other Indian areas in accordance with the

provisions ofthis subchapter." 42 U.S.C. $ 1437aa(1994)

Although the court found that the stated congressional intent was to provide

adequate housing for low-income families and that Indians were within the class of

people Congress intended to benefit, it held that the IHA contained no enforcement

provisions and thus Congress did not intend to create a private right of action.

f\-.',^1,.,1,., a1 1 E 2Ã ^+ 1n2O /r| 'Fl^^ ^^,,-+ ^.{á:+:^-^11., f^,,-l +L^+,,,tr:l^ +tr ^ l^^i.l^+i-,^u9rvqtvØtvØ. L r L L .Jg aL lwJt-aw. lllw wvulL ouutllultoltJ r\rur¡\¡ ull(lL vvlltlw Lrrw ¡wérùroLrvv

history of the Act suggested a congressional desire to provide decent, safe and sanitary

housing for low-income Indian families, Congress's "high hopes . . . do not amount to the

creation of an implied right of action." Id. at 1040; see also Nisqually Indian Tribe v

Gregorie,623 F.3d 923,930 (9th Cir. 2010) (no private right of action in favor of

plaintiff Indian tribe under two federal statutes concerning sale of cigarettes; neither

language nor legislative history showed intent to create a private right of aclion); Kaw

Nationv. Springer,341 F.3d 1186, 1189 (1Oth Cir.2003) (although Congress intended

generally to protect Indian tribal organizations through criminal statute for embezzlement

and theft from Indian tribes, there was insufficient evidence of Congressional intent to

9
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imply a private civil right of action); Chilkat Indian Village v. Johnson,870 F.2d 1469,

1472 (gth Cir. 1989) (same).

Plaintffi' claims all flow from the 1863 Act, which does not províde
a prívate remedy.

The 1863 Act was passed subsequent to the killing of numerous settlers in

Minnesota by the Sisseton, Wahpeton, Mdewakanton and 
'Wahpakoota 

bands of the

Dakota Sioux Indians. Among other things, the Act abrogates and annuls all prior

treaties between these bands and the United States. See generally AcT of Feb. 16, 1863,

12 Stat. 652. The statute is primarily punitive in nature. In addition, most of the Act

(eight sections out of ten) deals with taking accrued funds of the bands and redistributing

them via a claims process to injured white settlers or their families. Id. But the Act

recognizes that some members of these bands were loyal to the Minnesota settlers during

the uprising, and it therefore states:

Sec. 9. And it be further enacted, That the Secretary of the Interior
is hereby authorized to set apart of the public lands, not
otherwise appropriated, eighty acres in severalty to each
individual of the before-named bands, who exerted himself in
rescuing the whites from the late massacre of said Indians. The
land so set apart shall not be subject to any tax, forfeiture, or sale, by
process of law, and shall not be aliened or devised, except by the
consent of the President of the United States, but shall be an
inheritance to said Indians and their heirs forever.

(Emphasis added.)

Under the first Cort v. Ash factor, at most it may be said that one section of the

Act was intended to benef,rt a specific class of Indians, from whom Plaintiffs herein claim

to be descended. But as to the most important second factor-express or implied intent

2.
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to create a private judicial remedy in favor of this class of persons-there is no language

within the Act itself, or within its legislative history, that can be construed to provide

Plaintiffs with a remedy against private persons such as the Lando\ryners.

First, the express terms of the Act provide only a discretionary power to the

Secretary of the Interior, authorizing-and not mandating-that the Secretary "set apart"

land. Indeed, in Wolfchild I, The Federal Circuit specifically recognized the discretionary

nature of the Secretary's power. See Wolfchild v. United States,73l F.3d at. 1292.

Consequently, where the Secretary was merely authorized to set apart property, but was

not obligated to do so, the Act cannot be read to imply any right to the Indians

benefitted-or to their self-proclaimed descendants-to enforce the set-aside of property.

Second, reference to the legislative history of the 1863 Act-particularly the

congressional debates-reiterates the discretionary nature of the power grantecl. to the

Secretary therein, given the tensions between the Indians and Minnesota settlers at that

time. See generally Cong. Globe, 37th Cong., 3d Sess. 33 (1S63)(Ex. O). Therein,

Congress recognized the need to reward Indians who aided the white settlers. Id., at p.

514. But Minnesota Senator Henry Rice specifically noted his concern that opposition

could be expected should Indians be provided with substantial property rights:

Already there are petitions here against granting flndians]
lands in the State of Minnesota. The citizens are opposed to
it, and they have sent petitions against it. Many papers in the
State have objected to that provision of the bill allowing them
lands.

Id.,at p.515. Thus, he wanted the amount of land set apartto be, "as large as will be

necessary for the Indians, but not so large as to induce others to wrong the Indians for the

11

CASE 0:14-cv-01597-MJD-FLN   Document 164   Filed 09/26/14   Page 11 of 32



purpose of driving them off ." Id. In response, Senator Harlan of Iowa stated, "they shall

be entitled to so much of the public lands, and that discretion will of aourse be exercised

by the Secretary of the Interior with reference to the wishes of the people of Minnesota."

Id. In this context it was twice noted that while the Act authorized the Secretary to set

aside "public lands," it did not speciff that such land be in MinnesoÍa. Id., pp. 515,517.

Consequently, both the explicit terms of the Act, as well as the legislative record

explaining its purpose, are couched in terms of the history which led to the passage of the

Act in the first place: the Dakota uprising and the desire to punish the Dakota bands and

compensate injured white settlers in Minnesota. Therefore, the Act evinces Congress's

intent that the Secretary be given only discretionary authority to set aside public property

(not necessarily in Minnesota) for the Indians described therein, with consideration being

given to how such set-asi<ies woui<i'oe vieweci'oy the white settiers in iviinnesota who haci

survived the recent uprising. Especially given the strong eoncerns voiced by Senators

from Minnesota and Iowa prior to its passage, the Act cannot be construed as containing

any latent intent that the Indians intended to be benefitted could judicially compel the

Secretary to set aside property. See, e.g., Líttle Traverse Bay Bands of Odawa Indians v

Great Spring Waters of Am., Inc., 203 F. Supp. 2d 853, 863 (W.D. Mich. 2002)

(considering background history of act in assessing intent to benefit)

Consideration of the third Cort v. Ash factor-although unnecessary in light of the

lack of express or inferred intent described above-also requires a finding of no private

right of action. Considering Congress's concern over how allocation of property to

Indians might be perceived-and acted upon-by Minnesota settlers, nothing in the

t2
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overall scheme of this generally draconian Act suggests an intent by Congress to allow

the few Indians intended to benefit by it to bring private legal action to challenge the

Secretary's discretionary powers. See Líttle Traverse Bay, 203 F. Supp. 2d at 864

(finding that recognizing private right of action under 
.Water 

Resources Development

Acf, 42 U.S.C. $$ 1962d-20, would be inconsistent with statutory scheme intended to

endorse decision-making by state governors).

Accordingly, because the 1863 Act cannot, either expressly or impliedly, be

construed to create a private right of action, it cannot be used as a basis on which to ask

this Court to declare that Plaintiffs are entitled to the exclusive right and title to the

property described in the Complaint. And because Plaintiffs are not entitled to such a

declaration, they have no property rights upon which to base their common law claims of

eiectment anel trespass. All of Pla.intiffs' c.!a.ims therefore fail and must be dismissed.a

C. Plaintiffs' claims fail as a matter of law because the subject property
was never conveyed to any Loyal Mdewakanton.

The Complaint further fails to state a claim on which relief can be granted because

there is no non-conclusory allegation of a conveyance to the putative Loyal

a Federal common law is rarely created, even when a federal statute provides for a private
right of action. See, e.g., Transport Workers Union,451 U.S. at 95-99 (no federal
common law of contribution among joint tortfeasors for violations of Title VII of the
1964 Civil Rights Act, 42 U.S.C. g 2000e-2). Where federal common law claims of
ejectment and trespass have been found in Indian land claim cases, they have been found
in favor of federally recognized tribes, not Indian individuals, and have not been enforced
against private landowners. County of Oneida v. Oneída Indìan Nation of N.Y.,470 U.S.
226,236 (1985) ("Oneída 11') (finding federal jurisdiction over Oneida Indian Nation's
claims for damages against certain New York counties "for violation of their possessory
rights based on federal common law"); Cíty of Sherríll v. Oneida Indian Nøtion of New
York, 544 U.S. 197, 210-l I (2005) (noting with approval lower courts' dismissal of the
Oneida's claims against private landowners for ejectment).

13
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Mdewakanton, from whom Plaintiffs claim to descend. The undisputed public title

record shows no such conveyance ever occurred, and Plaintiffs thus have no claim for

relief.

I Lønd ínitially ídentíJÌed þr possible use under The Act was either
never withdrawn or restored for public sale and sold to the

Landowners' pre deces s ors.

Plaintiffs'claim of title flowing from the 1863 Act is also baseless because title

was never conveyed to any friendly Sioux Indians under the discretionary power

accorded to the Secretary of the Interior therein. Complain|nn 46-47. Again, Section 9 of

the Act authorized (but did not require) the Secretary to set apart public land for friendly

Sioux Indians (subject to certain terms and conditions) but did not identify specific

property to be used for this purpose.

f .--.L. - -1 al^- cr--,--¿----- ----- -------¿^l l:-^--^¿j^- +^ lÅ^^+:C- l^.^l f^- .^^^^:L1^..^^ O--IIISISAU, tllç ùççtçtaty WAS gtAlltçLl tllùçrçtru[ ru ruçrrrrrJ liall(l lur Prrùùrur'v uùu. rrçc

I4rolfchíld v. Uníted States,731 F.3d at 1293-94 (concluding that Section 9 of the Act is

discretionary and "does not impose any duty on the Secretary to make the land grants that

it authorizes"). By letter dated March 17,1865, the Secretary employed that discretion

by allowing Rev. S.D. Hinman to identiff land that could possibly be "set apart."

Complaint,n 4I. Hinman thereafter identified twelve sections, wrote them on the letter

from the Secretary, and sent it back to him. Id.,n 42.

One of the sections so identified, Section 31, Township 113, Range 31, located in

Sibley County ("Sibley County Property"), was effoneously included in Hinman's

proposal, because it had already been granted to the State of Minnesota under a March 3,

1857 Act of Congress, which empowered the then-Territory of Minnesota to select

t4
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sections of land for purposes of constructing railroads. Act of Mar.3, 1857, Ch. 99, I I

Stat. 195. (Ex. G). By September 19, 1862, and under this Act, Minnesota identified the

land it wished to select, which included the Sibley County Property. (Exs. I, J). On

December l, 1862, the Department of the Interior certified the list of properties

Minnesota selected under the Act of March 3, 1857, and Minnesota became the title

owner of these properties . Id. Thus, when Hinman proposed twelve sections for possible

set-aside under the 1863 Act, one of the sections he listed-the Sibley County Property-

was not actually available, as it was already out of U.S. title and owned by the State of

Minnesota.5

The twelve sections otherwise identified by Hinman are the approximately twelve

square miles at issue in this case, located in Renville and Redwood Counties. When the

Secretary receiveci Fiinman's proposai, he initiaieri it. Compiaint,il43. Thereaíûcr, iirc

identified properties were removed -for a time-from public sale as land that might be

conveyed by the federal government to individual qualiffing Indians under the 1863 Act.

But these twelve sections were located in aî area populated by white settlers who

objected to the conveyance of this land to Indians. ComplainL nn 46-47. As Congress

predicted, white settlers did, in fact, oppose such action. Faced with such opposition, the

Secretary abandoned the plan to ooset apart" the twelve sections proposed by Hinman. Id.;

see also Wolfchí\d,731 F.3d at 1293-94 (analyzing this history and concluding "fa]fter it

5 Landowners with property in the Sibley County section include Douglas and Brenda
Scherer, \ü/illard and Eugenie Scherer, Bruce Robert Black, Llla L. Black, Neil and

Donna Berger Family [Trust], Charles Case, and Lyle Black Living Trust.

15
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took the steps toward conveyance of the 12 sections to the designated Indians in 1865, the

government terminated the process and sold the parcels to others"). Thereafter, the

properties identified by Hinman were restored for public sale and, by Presidential

Proclamation of August 28, 1867 ("Proclamation"), President Andrew Johnson

authorized the sale of this land. (Ex. N). The Proclamation did not include the Sibley

County Property which, as described above, was already owned by the State of

Minnesota

Plaintiffs contend that the Secretary's initialing of Hinman's proposal not only set

apart the twelve sections for possíble conveyance to loyal Sioux Indians, but actually

conveyed these properties to such Indians. Complaint, '1T 43. The Court need not accept

Plaintiffs' legal assertion as true. Iqbal, 556 U.S. at 678. No law or authority supports

,1 ,. ¡t I /1 
^ 

t ¡ .¡. l. , 1tne n()uon [nar rne ùecrelary s sole acr or mluallng Hrnman's proposal consurureo a

conveyance. The only plausible interpretation of the Secretary's "initialing" action is that

the Secretary simply approved Hinman's identification of land that might be conveyed

under the 1863 Act. Even though these properties were for a time o'set apart" for possible

use, there would still have to be an actual conveyance to individual qualifying Indians.

Plaintiffs allege no specific instruments evidencing such conveyances, because none

exist. Indeed, Plaintiffs acknowledge that the proposal to use the twelve sections

identified by Hinman proved unworkable and was abandoned. Complain| n46 and Ex. 4

("This 10,000 acres was being withheld from sale for some years, but finally restored for

sale"). President Johnson's Proclamation, which restored the temporarily withheld lands

for sale, was within the authority granted under Section 9 of the 1863 Act. Wolfchíld v

t6

CASE 0:14-cv-01597-MJD-FLN   Document 164   Filed 09/26/14   Page 16 of 32



United States, 101 Fed. C\.54,66 n.10 (2011), aff'd,731 F.3d 1280 (Fed. Cir. 2013).

These properties could therefore be properly restored for public sale because they were

never conveyed to any putative Loyal Mdewakanton Indians. Wolfchild v. United States,

731 F.3d at 1292-93 (o'After it took the steps toward conveyance of the 12 sections to the

designated Indians in 1865, the government terminated the process and sold the parcels to

others").

Pursuant to the Proclamation, the Renville and Redwood County properties were

thereafter sold and U.S. land patents were issued to the Landowners' predecessors. (Ex.

W). The Sibley County Property was ultimately conveyed by the State of Minnesota to

the Landowners'predecessors. (Ex. J). Accordingly, since the late 1800s, title to the

properties in the twelve sections identified by Hinman has been properly and legally held

by the Landowners an<i their pre<iecessors. (Ex. X). Sirrcc iiien, aüd urrtii tliis lawsi¡it ¡n'as

filed, no Sioux Indian claiming to be entitled to the land under the 1863 Act ever

challenged title ownership of any of the properties. Plaintiffs therefore cannot succeed on

any of their claims because the putative Loyal Mdewakanton from whom they claim to be

descended never obtained any title interest in the Landowners' properties. Plaintiffs'

claims against the Landowners must therefore be dismissed.

2. The Proclamation's restoration of the subject property þr publíc
sale díd not violate the 1863 AcL

Plaintifß claim the United States had no authority to issue land patents for the

subject property. Complaint,ll 87. That claim is without merit.
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Any land "set apart" under the 1863 Act was subject to additional terms which, in

Section 9, expressly allowed the President to dispose of such land. (Ex. C). Such disposal

was effectuated via President Johnson's Proclamation. (Ex. N). The subsequent public

sale of the Renville and Redwood County properties and the United States' issuance of

land patents conformed with the Proclamation,6 and was therefore lawful.

As such, the Landowners' title to properties within the twelve sections originated

with valid U.S. land patents and railroad grants. Accordingly, Plaintiffs have no title

interest in the Landowners' properties, and they are not entitled to any of the relief they

seek. Their Complaint must therefore be dismissed.

D. Ptaintiffs' claims are equitably barred under the Sherril/ Doctrine.

In City of Sherritl v. Oneída Indían Nation of New York, 544 U.S. 197 (2005), the

c!-,--^*^ ñ^-,-+ L^ll +L^+ ^-^|^-+ T-áian l.-'l ^loirmo +f..ot oro ãicnrnfitro nf aefflerl
r))LlPrf;rllt'/ v\rtll L llvl\t Lll(lL útllvlwllL lllurorr rous vla¡¡rrr Luor srv vru^ uy!r

ownership and justified expectations relating to the property are barred under equitable

principles. This case involved real property in the city of Shenill, New York, which was

once been part of the Oneida Nation's reservation.544U.S. at202. In 1805, the Oneida

Nation transferred the properties to one of its members, who sold the properties two years

later to a non-Indian. Id. af 211. NearLy 200 years later, in 1997 and 1998, the Oneida

Indian Nation ("OIN"), the successor to the Oneida Nation, purchased the properties. Id.

6 The Proclamation had a "NOTICE TO PRE-EMPTION CLAIMANTS," notifying
"[e]very person entitled to the right of pre-emption to any of the tracts" that they had to
establish their claim before the date of public sale, "otherwise such claim will be

forfeited." (Ex. N). There is no allegation-and no evidence-that any Sioux Indians

ever asserted a claim.
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Between 1807 and |gg7-gï,the properties were owned and occupied by non-Indians and

governed by state and local municipalities. Id. a1202.

Upon purchasing the properties OIN began operating businesses, claiming the

properties were exempt from taxation because they were within the Oneidas' former

reservation . Id. at 2IL OIN reasoned that its purchase of the properties meant that OIN

had unified aboriginal and fee title, and could thus assert sovereign control over them. 1d.

at 2I3. OIN sought equitable relief prohibiting current and future imposition of property

taxes. Id. aT2I2.

In ensuing litigation, the federal district court concluded that the properties were

not taxable, and the Second Circuit affirmed. Id. The Supreme Court granted the City's

petition for review and reversed.

ln so cioing, the Supreme Court rejecte<i OiN's reuniÍioatiorr iiieury, iioiding that

"'standards of federal Indian law and federal equity practice' preclude the Tribe from

rekindling embers of sovereignty that long ago grew cold." 544 U.S. af 2t4. Relying on

doctrines of laches, acquiescence and impossibility, the court concluded that equitable

considerations (the long delay in seeking relief; the longstanding ownership,

development, and governance of the properties by non-Indians; the associated justifiable

societal expectations relating to the properties; and the disruption to such expectations

that granting the relief sought would cause) barred OIN's claims. As the Supreme Court

explained, "the distance from 1805 to the present day, the Oneidas' long delay in seeking

equitable relief against New York or its local units, and developments in the city of

Shenill spanning several generations, evoke the doctrines of laches, acquiescence, and
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impossibility, and render inequitable the piecemeal shift in governance this suit seeks

unilaterally to initiate." Id. at22I. The primary concerns guiding the Court's conclusions

were OIN's delay in seeking relief and the disruptive nature of the claims and relief

sought: 'oThis long lapse of time, during which the Oneidas did not seek to revive their

sovereign control through equitable relief in court, and the attendant dramatic changes in

the character of the properties, preclude OIN from gaining the disruptive remedy it now

seeks." Id. af 216-17.

The Supreme Court also noted that the district court appropriately denied the

Oneidas leave to amend their complaint to name as defendants the present landowners of

the former reservation land, seeking declaratory relief that would permit their ejectment.

Id. at 210'211. By the time the case reached the Supreme Court, the lower courts had

therefore already properly excluded any imposition of liability on the present-day

landowners for any so-called historical wrongs. Id. at2l3.

Sherrill has since been found to have "'dramatiçally altered' the legal landscape

against which ancient tribal land claims should be considered." Oneída Indian Nation of

New Yorkv. County of Oneida,6lT F.3d I 14, 124 (2d Cir.2010) (quoting Cayuga Indian

Natíon of New York v. Patakí,413 F.3d 266,273 (2d Cir.2005)). Sherrìll's equitable bar

has thus been recently applied in other cases to bar possessory land title claims where

there is substantial delay by claimants in seeking relief and the relief sought would

disrupt settled landownership and justifiable expectations. See, e.g., Stockbridge-Munsee

CmA. v. New York, 756 F.3d 163, 165-66 (2nd Cir. 2014) (citing Sherrill, and holding

that laches, acquiescence, and impossibility barred possessory land claims and claims for
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ejectment and trespass damages because of claimants' delay in seeking relief and the

disruptive nature of the remedy sought); see also Oneída,617 F.3d at 122'29 (under

Sherrill, tribe's possessory land claims and claims for ejectment and trespass damages

were precluded due to claimants' delay in seeking relief and the disruption that granting

relief would cause); Cayugø Indian Nation,4l3 F.3d aT273-78 (applying Sherrill to bar

tribe's possessory land claims and claims for ejectment and trespass based on alleged

treaty violations in the late 1700s and early 1800s).

Under Sheríll, it is thus well-settled that Indian land claims asserted generations

after an alleged dispossession "ars inherently disruptive of state and local governance and

the settled expectations of current landowners, and are subject to dismissal on the basis of

laches, acquiescence, and impossibility." Stockbridge-Munsee, 756 F.3d at 165.

Moreover, Sherriii's equitabie bar provi<Íes groun<is ior cíismissing a compiaiui oit a Ruie

12(bX6) motion for failure to state a claim. See íd. at 164,165-66.

By their claims herein, Plaintiffs seek the same kind of disruptive remedies that

the Supreme Court barred in Sherrill. The Landowners' title ownership of their properties

originated with land patents and grants properly issued in the 1800s. (Exs. J, \M). Since

then, the Landowners and their predecessors have used and occupied these properties,

improving and developing the land for agriculture, businesses, and residences.

Throughout this entire time, the Landowners' properties have been governed and taxed

by the State of Minnesota and local governments, as is recounted in the Statement of

Facts of the Memorandum of Government Defendants.
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Conversely, since the land patents and grants were issued to the Landowners'

predecessors, Plaintiffs and their putative Loyal Mdewakanton forebears have not had

any title interest in the subject property or any right to governance of it. Moreover, until

Plaintiffs filed this lawsuit in2014, they never previously asserted such rights, and even

then did not do so until after they failed in their claims against the United States in

Wolfchild I. Now, after the passage of nearly 150 years, Plaintifß seek to "rekindle

embers of sovereignty that long ago grew cold," Sherrill,544 U.S. at 214, and in the

process disrupt the Landownsrs' lives, settled landownership, and justified expectations.

Plaintiffs assert a right to possession of real property based on an alleged wrongful

disposition of land that occurred long ago under the 1863 Act. But in the 150 years since

then, Plaintiffs' claimed forebears neither challenged the alleged wrongful disposition of

their aiiegeci propeny, nor sought the kind of reiieiPiaintiäs now ask the Court io award.

In the intervening years, the property has been owned, developed, occupied and governed

by private parties and state and local governments without any claim of right or title by

the putative Loyal Mdewakanton. Consequently, Sherríll bars Plaintiffs' claims, and

precludes them from being awarded any of the relief they seek.

If anything, the Plaintiffs' claims here are more unfounded and disruptive of

settled expectations than were the Oneidas' claims in SherrílL The Oneidas were and are

a federally recognized Indian tribe, and indisputably once held aboriginal title to the land

there at issue. The same cannot be said of the Wolfchild plaintiffs. See, e.g., Wolfchild,

731 F.3d at 1294 ("there is no sufficient basis for finding that [the llrolfchild] claimants

constitute a 'tribe' ."). The reasoning of Sherill is therefore even more persuasive
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here, where Plaintiffs are not an Indian tribe, but instead a collection of individuals

claiming Indian descent. Here, there are not even "embers of sovereigntyi' SherriU, 544

U.S. at 214, and instead only unjustified land claims of individuals not in the chain of

title. All of Plaintiffs' claims must therefore be dismissed with prejudice.

Plaintiffs' claims are barred by the statute of limitations in Minn. Stat.

$ s41.023.

Minnesota's Marketable Title Act, Minn. Stat. $ 541 .023 (2014), prescribes a 40-

year limitations period:

Subdivision 1. Commencement. As against a claim of title
based upon a source of title, which source has then been of
record at least 40 years, no action affecting the possession or
title of any real estate shall be commenced by a person, . . . to
enforce any right, claim, interest, incumbrance, or lien
founded upon any instrument, event or transaction which was
executed or occurred more than 40 years prior to the
commencement of such action, unless within 40 years after
such execution or oceuffence there has been recorded in the
offlrce of the county recorder in the county in which the real
estate affected is situated, a notice sworn to by the claimant . .

. setting forth the name of the claimant, a description of the
real estate affected and of the instrument, event or transaction
on which such claim is founded

Minn. Stat. $ 541.023, subd. I . Under this statute, the Minnesota Supreme Court held:

The statute operates to bar a claimant of an interest in real
estate under a 4}-year-old instrument, event, or transaction
from commencing an action affecting possession or title to
enforce his claim unless a notice of claim has been filed in
accordance with subd. 1 of the statute. It is apparent from a
reading of the statute that it was not intended as a mere
procedural device to limit the time for commencing such
action but was intended to bar the right itself for subd. 5
provides a conclusive presumption that the claimant has
abandoned his right.

E.
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B.W. & Leo Harris Co. v. City of Hastings,sg N.W.2d 813, 816 (Minn. lgfi).1

This statute has also been found to provide the applicable limitations period for

claims relating to allotments of land granted to Indians pursuant to treaties. See Wardle

v. Northwest Inv. Co.,830 F.2d llS (Sth Cir. 1987) . In LYardle, the Eighth Circuit relied

on this statute to bar an action fîled in 1984 by plaintiffs, descendants of an Indian who

received a land allotment pursuant to an 1893 treaty. Plaintifß specifically claimed a

recorded conveyance in 1917 was void and sought to be declared the owners of the

subject property. Id., at 122-23. The Eighth Circuit held that the Indian General

Allotment Act,25 U.S.C. $ 331, et seq., applied to the property, and that the applicable

limitations period was the one in Minn. Stat. $ 541.023. As such, the court found that this

statute barred the descendants' claims against the current private landowner, because they

were made more than 40 years after recordation ot'the challenged titie instrument. iri., at

t23.

Likewise here, Plaintiffs' quest to be declared the owners of the Landowners'

properties is baned by the  }-year limitations period within Section 541.023. The

Landowners' sources of title are properly issued U.S. land patents and railroad grants,

which have been of record since the mid-1800s. (Exs. J, V/).Conversely, Plaintiffs'

claims of title are based on events and supposed conveyances that occurred nearly 150

7 Subdivision 5 of the statute provides in relevant part: Abandonment presumed. Any
claimant under any instrument, event or transaction barred by the provisions of this
section shall be conclusively presumed to have abandoned all right, claim, interest,
incumbrance, or lien based upon such instrument, event, or transaction; . . . it being
hereby declared as the policy of the state of Minnesota that, except as herein provided,
ancient records shall not fetter the marketability of real estate.
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years ago, but which are not confirmed by any recorded instrument. Indeed, there is

neither any allegation in Plaintiffs' Complaint, nor any publicly recorded conveyance

document, establishing that at" any time between 1865 and 2014, Plaintiffs (or the putative

Loyal Mdewakanton Indians through whom they claim title) ever recorded or provided

notice of their claimed interest in any of the Landowners' properties.s Plaintifß' present

claims for title ownership, filed ín2014, are therefore barred by Minn. Stat. $ 541'023.

Accordingly, any rights they might have had in the Landowners' properties ate

extinguished, and the Complaint must be dismissed with prejudice.

ilI. PLAINTIFFS' COMPLAINT MUST BE DISMISSED FOR FAILURE TO
JOIN AN INDISPENSABLE PARTY.

The Landowners adopt the arguments of the Lower Sioux Indian Community and

the Government Defendants regarding Plaintiffs' failure to join indispensable parties,

specifically the United States or the State of Minnesota.

IV. CLAIMS AGAINST CERTAIN LANDOWNERS SHOULD BE DISMISSED
FOR DEFECTIVE SERVICE OF PROCESS

A. Applicabte standards for insufficient service of process.

Fed. R. Civ. P. l2(bX5) permits a party to move to dismiss claims for insufficient

service of process. When service of process is insufficient, the court lacks jurisdiction

over the defendant and the case must be dismissed. Printed Media Servs., Inc. v. Solnø

Web, Inc., 11 F.3d 838, 843 (8th Cir. 1993); see also Fed. R. Civ. P. 12(b)(2)' To

t Ther. are no facts pleaded to support the allegation that Plaintiffs have "never waived
nor abandoned its [sic] title to the 12 square mile reservation." Complaint, n 92.

Plaintiffs allege no facts showing that they or the putative Loyal Mdewakanton ever

contested the Landowners' property rights, formally or informally, prior to this action.
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withstand a motion to dismiss, Plaintiff must establish prima facie evidence that service

of process was sufficient. Hahn v. Bauer, No. 09-2220, 2010 WL 396228, at t6 (D.

Minn. Ian. 28, 2010) (citing Northrup King Co. v. Compania Productora Semillas

Algodoneras Selectas, 51 F.3d 1383, 1387 (8th Cir. 1995)).

In considering a motion to dismiss pursuant to Rule l2(b)(2) or (5), a court may

consider materials outside of the pleadings. See Stevens v. Redwing, 146 F.3d 538, 543

($th Cir. 1998) "The party seeking to establish the court's in personam jurisdiction carries

the burden of proof, and the burden does not shift to the party challenging jurisdiction."

Epps v. Stewart Inþrm. Servs. Corp.,327 F.3d 642,647 (8th Cir. 2003) (citations

omitted). Submission of affidavits is proper to support motions to dismiss for lack of

personal jurisdiction. I|testleyv. Mann,896 F. Supp. 2d775, 790 (D. Minn. 2012).

B. Requirements lbr service of process.

Rule 4(e) of the Federal Rules of Civil Procedure governs service of process in

federal actions. A person:

may be served in a judicial district of the United States by: (1) following
state law for serving a summons in an action brought in courts of general

jurisdiction in the state where the district court is located or where service

is made; or (2) doing any of the following: (A) delivering a copy of the

summons and of the complaint to the individual personally; (B) leaving a

copy of each at the individual's dwelling or usual place of abode with
someone of suitable age and discretion who resides there; or (C) delivering
a copy of each to an agent authorized by appointment or by law to receive

service ofprocess.

Rule 4.03 of the Minnesota Rules of Civil Procedure allows service upon an

individual 'oby leaving a çopy at the individual's usual place of abode with some person
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of suitable age and discretion residing therein." It also allows service by any other

method if the person has so consented. .Id.

Here, Plaintiffs attempted to serve Defendant Francis Goelz by serving Alice

Goelz in Minnesota on June 4, 20L4. ,See ECF No. 28, p. 45; Goelz Aff., Ex. A. (Ex.

DD). However, Francis Goelz does not reside in Minnesotae or with Alice Goelz, did not

appoint her to accept service on his behalf, and did not consent to any other method of

service. See GoelzAff., 1[T 4,5,6,8, 9. Additionally, Alice Goelz was not appointed by

law to receive service for Francis Goclz. Id., n 7. Francis Goelz was therefore not

properly served, this Court lacks jurisdiction over him, and Plaintifß' Complaint against

him must be dismissed.

Likewise, Plaintiffs purported to serve Defendant Mitchell Unruh by leaving a

copy of the compiaint at an unicientified purporteci usuai piace oÎ abode wiiil oüe Fioy,i

Unruh. See F;CF 28, p. 17 of 64. There is no record of Floyd Unruh being appointed as

Mitchell Unruh's agent for service of process. Absent a showing by Plaintiffs that they

have properly served Mitchell Unruh, the Court lacks personal jurisdiction over him and

the Complaint against him should be dismissed.

Finally, Plaintiffs named Larcy Lussenhop as a defendant. Mr. Lussenhop died on

August 7,2011, almost three years before Plaintiffs' Complaint was filed. ,See ECF No.

'Mr. Goelz resides in South Dakota. South Dakota law, in addition to personal service,

provides: o'If the defendant cannot be found conveniently, service may be made by
leaving a copy at his dwelling house in the presence of a member of his family over the

age of fourteen years or if the defendant resides in the family of another, with a member

of such age of the family with which he resides." S.l). Codified Laws $ 15-6-4(e) (2014).
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ß2,n 15. Plaintiffs improperly attempted to effectuate service upon decedent by serving

his widow, Margaret Lussenhop, on June 4, 2014. See ECF No. 28, p. 31. But she is not

a named defendant. Moreover, "[s]ervice upon a dead person is a nullity." l'í/ood v

Martin,328 N.W.2d 723,724 (Minn 1983) (citation omitted). Plaintiffs cannot obtain

jurisdiction over a deceased person because an action abates against a person individually

after his death. Id. Because this Court lacks personal jurisdiction over Larcy Lussenhop

due to insufficient service of process, Plaintiffs Complaint against him must be

dismissed.
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CONCLUSION

For all of the foregoing reasons, Plaintiffs' First Amended Complaint against the

Landowners should be dismissed, with prejudice.

Dated: September 26, 2014
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