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UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

 

 

Sheldon Peters Wolfchild, Ernie Peters 

Longwalker, Scott Adolphson, Morris 

Pendleton, Barbara Buttes and Thomas 

Smith, on behalf of themselves and all  

others similarly situated, 

 

Plaintiffs, 

 

v. 

 

Redwood County, Paxton Township,  

Sherman Township, Honner Township, 

Renville County, Birch Cooley Township, 

Sibley County, Moltke Township, John 

Goelz III, Gerald H. Hosek, et al., Allen J. 

and Jacalyn S. Kokesch, Paul W. and  

Karen J. Schroeder, Chad M. and Amy M. 

Lund, Rockford L. and Janie K. Crooks,  

UT School District, Episcopal Diocese of  

Minnesota, Michael R. Rasmussen, Lee H. 

Guggisberg Trust UWT, Patrick T. and  

Nancy S. Hansen, Kelly M. Lipinski,  

Cynthia Johnson, Mitchell H. Unruh,  

William and Norman Schmidt, Prouty 

Properties LLC, Robert D. and Lori A. 

Rebstock, Allan D. Eller, Elmer C. and  

Barbara L. Dahms, Marlene A. Platt RT, 

Eugene A. Engstrom, Enid Guggisberg, et  

al., Melvin W. and Kerry D. Maddock, 

Thomas J. Heiling, Keefe Family Farm 

LLC, Larry Lussenhop, Jon Lussenhop, TJ 

& CC Properties LLC, Dennis A. and  

Michelle D. Auslam, Dale R. and Nancy 

Hanna, Harold Guggisberg, Sandra  

Clarken, et al., Julie Anna Guggisberg, 

Steven R. and Dawn R. Helmer, George F. 

Schottenbauer, John and Alice and Francis 

Case No.  14-CV-1597 (MJD/FLN) 

 

 

 

 

 

 

 

 

 

 

 

 

DEFENDANTS REDWOOD 

COUNTY, PAXTON TOWNSHIP, 

SHERMAN TOWNSHIP, HONNER 

TOWNSHIP, RENVILLE COUNTY, 

BIRCH COOLEY TOWNSHIP, 

SIBLEY COUNTY AND MOLTKE 

TOWNSHIP’S MEMORANDUM OF 

LAW IN SUPPORT OF ITS MOTION 

TO DISMISS 
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Goeltz, et al., Edward J. Gaasch, Simmons 

Valley Trust, John C. and Mary J. 

Simmons, John (L.) Hogan, Timothy H.  

and Theresa J. Kerkhoff, Sherman Acres 

LLC, Kenneth Larsen, Henry G. and 

Judith A. O’Neil, Charles D. Neitzel, Scott 

A. and Kimberly A. Olafson, Kim M.  

Cunningham, John H. and Jeanne A.  

Reynolds, Douglas and Brenda Scherer, 

Willard and Eugenie Scherer, Bruce 

Robert Black, Lila L. Black, Neil and 

Donna Berger Family, Charles Case, Lyle 

Black Living Trust, Lower Sioux Indian 

Community, Defendant Doe Nos. 1 – 500, 

 

Defendants. 

 

 

INTRODUCTION 

 Plaintiffs claim title to, and seek return of, property that lies within 12 sections of 

land under the jurisdiction of the above-named governmental entities, which has been put to 

public use, primarily in the form of rights of way, since at least 1862.  Pursuant to Fed. R. 

Civ. P. 12(b)(1), 12(b)(6), 12(b)(7), 12(c) and 19, Defendants Redwood County, Sibley 

County, Renville County, and the Townships of Honner, Paxton, Sherman, Moltke, and 

Birch Cooley [hereinafter collectively referred to as “Government Defendants”] are entitled 

to dismissal of the Amended Complaint, together with claims therein, against them with 

prejudice.   

 Plaintiffs do not claim title to the disputed area by virtue of treaty or aboriginal 

title.  Instead, they seek a declaration that the disputed area was conveyed to them by the 

Act of February 16, 1863, Ch. 37, 12 Stat. 652 (“1863 Act” or “Act”) and seek relief in  
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the form of ejectment and a monetary award for trespass.  Plaintiffs’ claims fail because 

(1) this Court does not have subject matter jurisdiction, (2) even if this Court has 

jurisdiction, Plaintiffs’ claims are barred by the applicable statute of limitations and/or by 

the statute of frauds, (3) even if not barred by the foregoing statutes, Plaintiffs’ claims are 

barred by laches, and/or (4) Plaintiffs have failed to join indispensible parties, including 

parties who cannot be joined, which entitles the Government Defendants to dismissal.   

STATEMENT OF FACTS
1
 

Sections of land in dispute 

Plaintiffs claim title to certain land in the areas of Redwood County and Renville 

County, specifically:  Sections 1, 2, 3, 11 and 12, T. 112N. R. 35; Section 35, T. 113N. R. 

35; Sections 5, 6, 7, 8 and 9, T. 112N. R. 34.  Am. Compl. ¶¶ 96, 100, 127.   In addition, 

Plaintiffs claim title to a section of land in Sibley County in the area of Moltke Township, 

specifically: Section 31 T. 113N. R. 31; an area over 12 miles away from the other 

sections.  Am. Compl. ¶¶ 96, 100, 127; see also Exs. G, H, I, J.  The sections will herein 

be collectively referred to as the “disputed area.” 

Minnesota statehood, followed by survey and sectioning of property for development 

About the time of the signing of the 1858 treaty specified in the Amended 

Complaint, Minnesota became a state on May 11, 1858 and its legislature passed a state 

                                                
1 Plaintiffs attach documents to the Amended Complaint and otherwise cite to documents 

such as “county records” in the Amended Complaint. Those documents, as well as other 

public records, may be considered on a Rule 12 Motion to Dismiss without converting such 

Motion to a Rule 56 Motion.  Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 1079 (8th 

Cir. 1999).  Pertinent portions of the public record relating to this matter are itemized in the 

Affidavit of Jessica E. Schwie and all citations herein are to said Affidavit and to the exhibits 

attached to said Affidavit. 
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constitution and state laws.  Act of Congress, Section 5, Comp. Stats. pp. 12, 43 (Feb. 26, 

1857), Minn. Const., 1858 Minn. Laws.  The federal government undertook and 

completed a survey in 1858 which resulted in the division of land into counties, 

townships, and plots for settlement.  Exs. A (1858 survey), L (1860 Census); see generally 

1858 Minn. Laws 39, Ch. XVIII, 101, Ch. XLI (establishing county seats and various 

towns). 

Settlement of the disputed area within Renville and Redwood Counties continued 

to grow.  See generally Exs. L, M, Z.  The disputed land within Sibley County and Moltke 

Township (S. 31 T. 113N. R. 31), however, was transferred to the railroad for 

development.  Exs. G, H, I, J.   

Dakota War, vesting of all land in the U.S., and permission to set apart certain land 

 
 The Dakota War of 1862 was an armed conflict between the United States and 

several Bands of the Dakota.  Am. Compl. ¶¶ 27-28.  Following the conclusion of the 

Conflict, the United States passed the 1863 Act.  Am. Compl. ¶ 29 (citing Act of Feb. 16, 

1863, Ch. 37, 12 Stat. 652); see also Am. Compl. ¶ 31 (citing Removal Act of March 3, 

1863, Ch. 119, 12 Stat. 819).  The 1863 Act nullified prior treaties and claimed title to all 

land within the State of Minnesota.  Act of Feb. 16, 1863, Ch. 37, 12 Stat. 652 Sec. 1.  

The 1863 Act further allowed for the setting apart of land, not to the Dakota, nor the 

Bands that had populated the area, but to those “individual[s]” in the Bands who exerted 

themselves in rescuing settlers.  Id. Sec. 9.  Specifically, the Act provided in pertinent  
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part: 

And it be further enacted, That the Secretary of the Interior is 

hereby authorized to set apart of the public lands, not 

otherwise appropriated, eighty acres in severalty to each 

individual of the before-named bands, who exerted himself in 

rescuing the whites from the late massacre of said Indians.   

 

Id.  The 1863 Act further called for published notice of its passage in four newspapers of 

general circulation in the State of Minnesota.  Id. Sec. 6. 

Discussions held, but land is not appropriated other than reformation of Lower Sioux 

Reservation in area of Paxton and Sherman Townships 

 
 Historical documents indicate that conversations took place in which the disputed 

12 sections of land were identified for possible setting apart to those “individual[s]” in 

the Bands who exerted themselves in rescuing the settlers.  Am. Compl. Exs. 1-5. 

Ultimately, the land was not set apart nor conveyed by a property instrument to Plaintiffs, 

their lineal predecessors or others under the 1863 Act; and, it was offered for public sale.  

See Presidential Proclamation No 723, August 28, 1867; Minn. Gen. Laws 1858, Ch. 52 

and Laws 1851 c. 62 (each of which required an acceptable recorded property instrument 

in order to convey title to property).  Instead, the United States subsequently purchased 

some of the land in the area of Paxton and Sherman Townships in Redwood County in 

1888-1891 and 1934-1936 for the creation of a Reservation for the Dakota which is now 

known as the Lower Sioux Reservation.  Am. Compl. ¶¶ 89-94.  

In their Amended Complaint, Plaintiffs claim that the Secretary of the Interior 

pursuant to the Act of Feb. 16, 1863, “set apart and thereby conveyed” the disputed land 

as a reservation.  Am. Compl. ¶ 84, see also ¶¶ 39-45.  However, the Court need not 
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accept as true wholly conclusory allegations, Hanten v. Sch. Dist. of Riverview Gardens, 

183 F.3d 799, 805 (8th Cir. 1999), or legal conclusions that the pleader draws from the 

facts pled.  Westcott v. City of Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990). 

Whether title to property has been conveyed to an individual by virtue of a 

property instrument is a mixed question of law and fact.  Wright v. Mattison, 59 U.S. 50, 

57 (1855); Mothner v. Ozark Real Estate Co., 300 F.2d 617, 621 (8th Cir. 1962).  As it 

pertains to the mixed factual and legal issue of whether Plaintiffs were conveyed property 

within the disputed area, such determination has been made and cannot be relitigated here.  

The doctrine of issue preclusion applies to issues of fact or law.  See Allen v. McCurry, 449 

U.S. 90, 94 (1980); Simmons v. O’Brien, 77 F.3d 1093, 1095 (8th Cir. 1996).   

In Wolfchild, et al v. United States, 731 F.3d 1280 (Fed. Cir. 2013), the Court 

specifically found that title to land within the disputed area had not been conveyed to 

Plaintiffs, nor any other individual, by virtue of the 1863 Act, nor any of the cited subsequent 

actions in 1865 which are set forth exhibits 1-5 of the Amended Complaint.  Id. at 1292-

1293.  Therefore, it is an undisputed fact in this matter that Plaintiffs do not hold title to any 

land within the disputed area by virtue of the 1863 Act and the subsequent 1865 actions cited 

by them and as claimed in the Amended Complaint. 

Continuous, open and obvious development of the land since 1865 

 

 Development of disputed area within Redwood and Renville Counties in late 1800s 

 
In the years following the 1862 Dakota War, land within the disputed area was  
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developed as summarized in the following: 

1. Much of the land in the disputed area was, and is still today, primarily used 

for crop farming and other agricultural purposes.  Ex. Z, Redwood Minutes dated  

July 18, 1881.  Landowners were assessed taxes based upon the use, the monies were 

collected as revenues for the local governmental entities, and subsequently redistributed 

in the form of public improvements and otherwise.  Ex. Z, Redwood Minutes dated July 

18, 1882, Renville Minutes dated May 16, 1871 and July 21, 1896. 

2. The public improvements included the erection of public buildings and the 

formation of school districts to serve the population, together with assessments of 

expenses related to the same.  Ex. Z, Redwood Minutes dated March 9, 1869 (formation 

of School District No. 6 serving Sections 2 and 3, Township 112, Range 35) and dated 

March 8, 1870, (petition for new School District No. 9 running from Section 9, Township 

112, Range 34 southwards as far as the Sioux reservation); Renville Minutes dated April 

2, 1867 (formation of School District No. 2 to serve part of the disputed area) and March 

16, 1871(erection of county buildings). 

3. Roads, supporting ditches, and bridges were formed and licensed ferries 

operated.  Ex. Z, Redwood Minutes dated April 20, 1866 (road in the area of the Lower 

Sioux Indian Agency) and November 16, 1869 (road through Section 34 Township 113 

Range 35 to Sections 7 and 8 Township 112 Range 34) and July 17, 1878 (issuance of 

license to operate Ferry at Section 8 Township 112 Range 34); Renville Minutes dated 

March 17, 1871 (road travelling through disputed area). 
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 All of the foregoing development took place pursuant to public notices and 

meetings and/or hearings.  See e.g. Ex. Z, Redwood Minutes dated January 3, 1883 

(Redwood Gazette designated as official newspaper for published notices and legal 

notices) and May 16, 1883 and January 29, 1884 (discussing notices, hearings, award of 

damages for road running from Section 31, Township 113, Range 35 to Section 35, 

Township 113, Range 35).  Notices of meetings, assessments and other special acts were 

posted in the official newspapers and special notices were placed at county buildings, 

town halls, and/or school buildings when appropriate.  See e.g. Id., see also Renville 

County Minutes 1874 (designating Renville Times official legal paper).    

 To illustrate, numerous board meetings and hearings were scheduled relating to 

formation of school districts, changes in boundaries and assessments related to the same 

whereby notice was posted at the county and in each of the affected school districts.  Ex. 

Z, Redwood Minutes dated March 8, 1870 (ordering postings in legal paper and at public 

sites related to formation of school and change in boundaries).  Regardless of the 

ongoing development and public discussions related to the same, no one appeared to 

challenge such development based upon a claim of title.  Ex. Z, see e.g. Redwood Minutes 

dated March 23, 1882 and May 16, 1882. 

Furthermore, the counties continued to collect revenues from each of its towns and 

the property owners therein and then redistributed those funds to pay for public services 

such as the local district court, the school districts, and improvements to the roads and 

bridges generally serving persons within the disputed area. Ex. Z, see e.g. Redwood 

Minutes dated March 1, 1885 (approval of budget and publication of the same ordered), 
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Renville Minutes dated May 16, 1871 (discussing assessments and use of same).  Still 

there was no contest by any person with regard to claim of title to the property, use of the 

property, the collection of revenues and payment for such public expenditures and public 

improvements.  

 Development of disputed area within Sibley County in late 1800s 

 Development was also undertaken with respect to the land within Sibley County.  

In the late 1800’s, this land was previously set aside for a railroad, and as time went on, 

more specific designation of the railroad route was made and bonds were issued for 

construction.  Ex. Z, Redwood Minutes dated July 24, 1876 (considering petition for 

railroad bonds to construct a new railroad line).  Ultimately, the selected railroad route 

was south of the section that is in dispute, Section 31, Township 113N, Range 31.  Ex. Z, 

Redwood Minutes dated March 15, 1886 (routing the rail line through Honner Township 

and Paxton Township along the rail line and in the disputed area of Section 35, Township 

113, Range 35).  The land within Sibley County, Moltke Township was instead 

developed by landowners and used and taxed for agricultural purposes.  Ex. Z, Sibley 

County Assessor Assessment Roles, 1880, Moltke Township, Ex. A.A. Land Patents. 

 Development of disputed area continued through twentieth century subject to  

public notice and meetings or hearings 

 
 Development and use of the land within the disputed area continued into and 

throughout the twentieth century.  Exs. K, X, Y, Z, BB.  Public improvements continued  
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and included: 

1. Construction and maintenance of roads and bridges.  See e.g. Ex. Y (right of 

way easements and locators established across various parcels in disputed area) and Ex. 

Z, Redwood Minutes dated May 28, 1901 (Joint Powers Agreement between Redwood 

County and Renville County for the maintenance of two bridges across the Minnesota 

River in the area of Birch Cooley Township, Sherman Township, and Honner Township); 

Redwood Minutes dated August 11, 1919 (road built in conjunction with State Highway 

Department through Sections 6, 7, 8, and 9 in Sherman Township).    

2. Establishment of watershed districts and ditch systems, including Judicial 

Ditch No. 7, to increase agricultural operations and water management in the area.  Ex. Z,  

Sibley County 2002-2011 Comprehensive Water Plan (regulating disputed area S31 T113 

R31 which lies within Middle Minnesota Eight Mile Creek Watershed District and is 

support by Judicial Ditch No. 7 as well as other ditches), Map of Judicial Ditch No. 7, 

S31 T113 R31; see generally Black v. Nw. Nat. Bank of Minneapolis, 283 Minn. 86, 87, 

167 N.W.2d 147, 149 (1969) (affirming judicial order approving of maintenance and 

updates to Judicial Ditch No. 7 pursuant to Minn. Stat. §§ 106.501, 106.631, subds. 5, 6 

because of the benefit to the agricultural area served by the ditch)
2
.   

                                                
2 Minn. Stat. Ch. 106 is now codified at Minn. Stat. § 103E (2012) and was preceded by the 

Minnesota Watershed District Act. See 1955 Minn.Laws. 1232, Ch. DCCXCIX. The 

establishment of Judicial Ditch No. 7 extends further back to the Judicial Ditch Law of 1909, 

see 1909 Minn.Laws. 565, Ch. CDLXIX.  Statutes require notice of a ditch petition to be  

published in a county’s designated legal paper for three consecutive weeks, posted in at least 

three public places in each affected township, and posted to the door of the county 

courthouse. Id. § 2. The law also required the county auditor to mail notice to any non-

residents of the county who owned land within two miles of the petitioned ditch area. Id. 
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3. Designation of Sections 8 and 9, Township 112, Range 34 as the Lower 

Sioux Agency Historic District.  Minn. Stat. § 138.73, subd. 9 (2012)(the designation 

came following legislative hearings prior to its 1971 passage, 1971 Minn.Laws. 1358,  

Ch. DCCIX § 3).  

4. Creation of the Minnesota Valley Regional Rail Authority in 1982 (as 

amended in 1992 and 2004) to oversee the railroad that is running through a portion the 

disputed area.  Ex. Z, Renville County Board Minutes dated Apr. 13, 2004.  And, 

5. Acceptance and approval of applications for conditional use permits
3
 by 

property owners, Exs. Y and BB, and adjustments of land values based upon agricultural 

use. Ex. Z, see e.g. Redwood Minutes dated July 20, 1914 and July 21, 1958, Renville 

Minutes dated July 23-24, 1920. 

Public notices and public meetings and/or hearings related to the above continued 

to be published and held.  Ex. Y; Ex. Z, see e.g. Redwood Minutes dated January 2-3, 

1951 and January 7, 1975 (designating Redwood Gazette as official newspaper), Renville 

Minutes dated Jan. 4, 2005 (naming Bird Island Union as official newspaper); Sibley 

Minutes dated Jan. 7, 2014 (naming the Henderson Independent as official newspaper).   

In addition, specific notices were sent and hearings were held where legally required, 

                                                
3
 The issuance of a conditional use permit is a particular land use instrument that creates a 

protected property right that runs with the property.  Northpointe Plaza v. City of 

Rochester, 465 N.W.2d 686, 689 (Minn. 1991).  Such permits are issued pursuant to state 

statutory schemes and subsequently recorded along with other property instruments 

related to the property at issue in the applicable county recorder’s office.  See id., see also 

Minn. Stat. §§ 394.301, 394.26 (2012)(planning and zoning authority was generally 

granted to counties in 1959 and provided for specific processes and notices, see 1959 

Minn.Laws. 882, Ch. DLIX) 
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such as when considering conditional use permits, ditches, and watershed plans.  Exs. Y, 

BB.  Still there was no claim by Plaintiffs or their ancestors that they held title to the land.  

See Ex. Z.   

Development and use continues in the twenty-first century 

In more recent years, and as is admitted by Plaintiffs in their Amended Complaint, 

open use of the disputed area has continued for public and private ownership interests, as 

well as a Reservation for the Lower Sioux Community.  Am. Compl. ¶¶ 7, 8, 103-121, 

130-148.  Rights of way continue to serve the disputed area, and revenues continue to be 

collected for the payment of expenses related to public services provided to persons 

living within the disputed area.  Am. Compl. ¶ 7. 

 

ARGUMENT 

Standard of Review 

On a Rule 12 motion, the pleadings are construed in a light most favorable to the 

non-moving party and the facts alleged in the complaint must be taken as true.  Porous 

Media Corp., 186 F.3d at 1079.  Dismissal on a Rule 12 Motion to Dismiss is appropriate 

where the court does not have subject matter jurisdiction to hear the claims or where the 

claims are otherwise barred as a matter of law.  Osborn v. United States, 918 F.2d 724, 

730 (8th  Cir. 1990). 

 As previously noted, Plaintiffs seek declaratory and injunctive relief under  

28 U.SC. §§ 2201 and 2202 and specifically seek a Court Order declaring them to be 

owners of land within the disputed area, ejecting Defendants, and awarding damages for 
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trespass.  Am. Compl. ¶¶ 2, 123, 149-150, Prayer for Relief.  The Government 

Defendants are entitled to dismissal because (1) this Court does not have subject matter 

jurisdiction, (2) even if this Court has jurisdiction, Plaintiffs’ claims are barred by the 

applicable statute of limitations and statute of frauds, (3) Plaintiffs’ claims are further barred 

by laches, and/or (4) Plaintiffs failed to join indispensible parties.   

I. Plaintiffs’ action is barred because this court does not have subject matter 

jurisdiction. 

 
Matters of title to property and ownership generally raise questions only of state 

law, not federal law. Oneida Indian Nation of N. Y. State v. Oneida Cnty., New York, 414 

U.S. 661, 676 (1974) (“Oneida I”).  Federal court jurisdiction over a claim of title 

brought by an Indian lies only where the claim is one of (1) aboriginal title, (2) title 

vested by treaty, or (3) title vested by federal act.  Id.  This Court does not have subject 

matter jurisdiction because none of the above three mechanisms for securing federal 

question jurisdiction apply to Plaintiffs’ title claim. 

A. This Court does not have federal question jurisdiction because 

Plaintiffs do not, and cannot, claim that they have title by treaty or 

aboriginal title. 

 

Plaintiffs do not claim that they hold title to land within the disputed area by virtue 

of aboriginal title or treaty.  Am. Compl.  Nor could Plaintiffs hold title by virtue of treaty 

or aboriginal title because, as an established matter of law and fact, they are not a tribe.  

Wolfchild, 731 F.3d at 1294 (holding that those referring to themselves as the “Loyal 

Mdewakanton” do not “constitute a ‘tribe’”); see also Wolfchild v. U.S., 101 Fed.Cl. 54, 

68-69 (Fed. Cl. 2011) (applying both the Montoya/Candelaria test and Bureau of Indian 
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Affairs criteria to determine whether Plaintiffs constituted a “tribe” and holding that 

“[t]here has been no evidence put forth that plaintiffs are a tribe”); see also Oneida I, 414 

U.S. at 675-677 (only tribes – and not individual Indians – may assert a claim premised 

on aboriginal title or treaty).  Therefore, subject matter jurisdiction does not lie under 

these two possible mechanisms of securing federal question jurisdiction over what is 

otherwise a state law title action.   

B. This Court does not have subject matter jurisdiction because the 1863 

Act and Exhibits 1-5 of the Amended Complaint do not invoke federal 

question jurisdiction over this title action. 

 
Because Plaintiffs cannot premise viable federal common law claims upon 

aboriginal title or title by treaty, they are left with the theory that they were conveyed 

title to the disputed area pursuant to a Federal Act.  Plaintiffs rely solely on this theory in 

both their original Complaint and Amended Complaint, claiming that the disputed area 

was conveyed to them by virtue of the 1863 Act and the subsequent 1865 letters, 

attached as exhibits 1-5.  Compl., Am. Compl. ¶¶ 37, 39-45, Exs. 1-5.  Federal question 

jurisdiction is not, however, conveyed by the 1863 Act nor the subsequent 1865 letters 

because (1) Plaintiffs lack standing to pursue a claim under the Act, (2) their claim under 

the Act is barred by collateral estoppel, and (3) the Act does not provide for a private 

right of action. 

1. Plaintiffs lack standing to assert any claim under the 1863 Act.  

 

As set forth by the Lower Sioux Community, an argument which is hereby 

adopted and incorporated as if set forth herein, this Court lacks subject matter 

jurisdiction over the Complaint and Amended Complaint because Plaintiffs lack standing 
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to pursue a claim under the 1863 Act.  To demonstrate standing, Plaintiffs must 

demonstrate three essential elements: (1) an "injury in fact," (2) a “causal connection” 

between the injury and the complained of conduct, and (3) a redressable injury.  Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 562 (1992).  Because (1) Plaintiffs are not a “tribe”, 

(2) no property was conveyed to them through a proper instrument, and (3) there is no 

allegation that the Government Defendants here (as opposed to the United States of 

America) erroneously deprived Plaintiffs of title so as to create a causal connection, 

Plaintiffs lack standing, entitling the Government Defendants to dismissal.   

2. Plaintiffs’ Amended Complaint is barred because it constitutes 

an impermissible relitigation of issues.  

 

As set forth by the Lower Sioux Community, an argument which is hereby 

adopted and incorporated as if set forth herein, the issue of whether title to land in the 

disputed area had been conveyed to those referred to as the Loyal Mdewakanton through 

the 1863 Act and Exhibits 1-5 to the Amended Complaint was already litigated and 

resolved in the initial Wolfchild lawsuit.  That issue cannot be litigated again here.   

Relitigation of an issue is barred by collateral estoppel if the issue was “actually 

litigated and necessary to the outcome of the first action.” Parklane Hosiery Co. v. 

Shore, 439 U.S. 322, 326 n. 5 (1979); Montana v. United States, 440 U.S. 147, 153 

(1979).  The instant suit is barred by collateral estoppel because the issue of whether 

those referring to themselves as the Loyal Mdewakanton (including Plaintiffs) have a 

claim for title to land within the disputed area based on the 1863 Act and subsequent 

1865 letters was fully litigated and resolved in prior litigation. See Wolfchild, 731 F.3d at 
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1292-94 (addressing and resolving allegations raised in that suit in the Proposed Seventh 

Am. Compl. at ¶¶ 116-137 which claim right of title by virtue of the 1863 Act and 

subsequent 1865 letters); Wolfchild., 101 Fed.Cl. at 73, 76 (same).  As set forth above, it 

has already been specifically held, as a matter of mixed fact and law, that title was never 

conveyed to individuals as contemplated by the 1863 Act.  Because the collateral 

estoppel doctrine prevents relitigation of issues, Plaintiffs cannot litigate the issue of title 

pursuant to the 1863 Act here and Defendants are entitled to dismissal. 

3. The 1863 Act does not afford Plaintiffs a private right of action 

on which to base their claims. 
 

 As set forth by the Defendant Landowners and the Lower Sioux Community, 

arguments which are hereby adopted and incorporated as if set forth herein, there is no 

private right of action under the 1863 Act.  For violations of legislation to be actionable, 

the legislation must specifically provide a remedy. Thompson v. Thompson, 484 U.S. 174 

(1988).  There is no express or implied intent to create a private judicial remedy in favor 

of the “[individual[s]” identified in section 9 of the 1863 Act.  Specifically, there is no 

language within the Act itself, or within its legislative history, that can be construed to 

provide Plaintiffs with a remedy by which to enforce the terms of the statute against the 

Government Defendants who had no role in carrying out the terms of the Act.  

Accordingly, there is no private right of action and the Government Defendants are 

entitled to dismissal. 
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II. Even if Plaintiffs may assert a viable claim under the 1863 Act, their claim is 

barred by (1) the applicable statutes of limitation, and (2) the Minnesota 

Statute of Frauds, Minn. Stat. § 513.01.  

  
As set forth by the Defendant Landowners, whose arguments are hereby adopted 

and incorporated as if set forth herein, Plaintiffs’ claims are barred by the 40-year statute 

of limitations provided by the Minnesota Marketable Title Act. See Minn. Stat. 

§ 541.023, subd. 1 (2012). Under the Marketable Title Act, a plaintiff cannot base her 

claim on an instrument or transaction that was executed or occurred more than 40 years 

prior to a plaintiff commencing the action.  Id.; B.W. & Leo Harris Co. v. City of 

Hastings, 59 N.W.2d 813, 816 (Minn. 1953); see also Wardle v. Northwest Inv. Co., 830 

F.2d 118, 122-23 (8th Cir. 1987)(Minnesota’s forty year statute of limitations applies 

where plaintiffs claim title to land pursuant to an Indian allotment).   

Further, the law does not favor claims, such as those here, seeking to reclaim land 

since converted to public use.  Minn. Stat. § 160.05 (2012) (authorizing establishment of 

rights of way by use); Anderson v. Birkeland, 229 Minn. 77, 80, 38 N.W.2d 215, 218 

(1949) (same).  Because Plaintiffs base their action on an Act passed more than 150 years 

ago and the claimed issuance of erroneous land patents issued in the late 1800s and early 

1900s, they are far beyond the 40-year statute of limitations and their claims are barred.  

Moreover, the mere letters exchanged in Exhibits 1-5 of the Complaint were an 

insufficient property instrument to satisfy Minnesota’s 1858 Statute of Frauds and convey 

a fee simple property interest.  Conveyances of land, including Indian land, must be 

reduced to writing and facially sufficient.  See Schrimpscher v. Stockton, 183 U.S. 290 

(1902); Pickering v. Lomax, 145 U.S. 310 (1892); and Lykins v. McGrath, 184 U.S. 169 
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(1902).  To be sufficient, the writing itself must designate all parties, identify and 

describe the subject matter and state all of the essential terms of a complete agreement.  

Minn. Stat. § 513.01 (2012); see also 1858 Minn. Laws, ch. 52 (specifying the 

documentary terms required in order to convey title). 

 Plaintiffs’ claim is that Exhibits 1-5 of the Amended Complaint establish that the 

land was, in fact, “set apart” as authorized by the 1863 Act and that this setting apart 

constitutes a conveyance.  Am. Compl. ¶ 84.  But, that issue was directly resolved against 

them in the prior Wolfchild litigation which specifically held that the actions in 1865 

constituted only a setting apart.  Id., 731 F.3d at 1292-1294.  It is not a conveyance.   

Even if this Court here were to allow re-litigation of the issue of conveyance, the 

result would be no different than that in the prior Wolfchild litigation.  Because the 

documents which Plaintiffs purport convey title to them are inchoate documents that do 

not reduce to sufficient specificity a description of the land to be transferred, the present 

owners and to whom the land is to be transferred, nor the consideration for the transfer, 

the documents did not meet, and still do not meet, Minnesota’s long-standing Statute of 

Frauds.   Id.; see generally Hash v. United States, 403 F.3d 1308, 1316 (Fed. Cir. 2005) 

(discussing general requirements in order to find valid conveyance of fee simple interest 

by issuance of a land patent).  Addressing claims of title, one Court has specifically held 

that even a “combination of drafts, signed letters of intent, oral representations and 

‘promises’” relating to claimed conveyance of ancestral Indian lands did not satisfy the 

applicable state statute of frauds. Carruthers v. Flaum, 450 F. Supp. 2d 288, 308 

(S.D.N.Y. 2006). 
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In an attempt to overcome the application of a statute of limitations and the 

application of any similar state laws, Plaintiffs cite to Oneida Cnty., N.Y. v. Oneida 

Indian Nation of New York State, 470 U.S. 226, 233 (1985)(“Oneida II”) for the 

proposition that “American Indian federal common law claims are not preempted” by 

such doctrines.  Am. Compl. ¶ 4.  Oneida II is not as broad as Plaintiffs read it.   

The Court in Oneida II was construing two federal statutes: one that specifically 

dealt with jurisdiction over Indian land claims in the State of New York, see 25 U.S.C. 

§ 233, and one that concerned claims brought by the United States on behalf of Indians. 

See 28 U.S.C. § 2415; Oneida II, 470 U.S. at 240-44. Neither statute is applicable here. 

This case does not concern land in New York, nor is the United States bringing suit on 

behalf of Plaintiffs.  

Plaintiffs’ contention is further undercut by the fact that only one year after the 

Supreme Court issued Oneida II, it held that a state statute of limitations barred a claim 

for possession of 15 square miles of Indian land. See South Carolina v. Catawba Indian 

Tribe, Inc., 476 US 498, 510-11 (1986); see also Wardle, 830 F.2d at 122-23.   Finally, as 

cited above, there are a number of Supreme Court and other court decisions referencing 

state laws and requiring facially sufficient written instruments before a valid conveyance 

will be found.  Accordingly, Plaintiffs’ argument that their title action is not preempted 

by state doctrines, including any statute of limitations, is without merit and the 

Government Defendants are entitled to dismissal.   
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III. Plaintiffs claims are barred under the doctrine of laches because they failed to 

timely object to the now claimed erroneous conduct (the issuance of land 

patents between 1865-1891) and for more than a century the land has been 

developed and used in an open and continuous manner. 

 
Even if Plaintiffs’ action is not barred by any statute of limitations, it is barred by the 

doctrine of laches.  Here, Plaintiffs again suggest that laches cannot serve to bar their title 

action, citing Oneida II.  Am. Compl. ¶ 4.  The Court in Oneida II, however, expressly 

declined to answer whether laches applied to claims of title, much less whether it applied 

categorically to Indian land claims. Oneida II, 470 U.S. at 244-45. 

Instead, when directly confronted with the issue, United States Supreme Court case 

law establishes that with regard to Indian land claims, laches is established when 

(1) Plaintiffs delay in seeking relief over a long period of time such that (2) generations of 

development have taken place on the land at issue. City of Sherrill v. Oneida Indian 

Nation of New York, 544 U.S. 197, 221 (2005).  For the reasons set forth herein, and 

those set forth in the Defendant Landowners’ Memorandum of Law, Plaintiffs’ action 

seeking declaratory judgment and relief as a result of a claimed failure to enforce the 

1863 Act and the subsequent claimed erroneous issuance of land patents between 1865-

1891 is barred by laches.  

A. Plaintiffs delayed in bringing their claims for more than a century, 

despite public notice of action taken with regard to the land at issue. 
 

Plaintiffs allege that the Defendants’ erroneous belief in title relates to 

(1) erroneously issued federal land patents and (2) that the Department of the Interior has 

lacked the authority since 1934 to allot in severalty the 12 square-mile reservation.  Am. 

Compl. ¶¶ 89-90.  Plaintiffs further allege that they have never waived or abandoned title.  
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Am. Compl. ¶ 92.  But by Plaintiffs’ own admission, these two claimed erroneous factors 

would have been known as of 1891 and 1936.  Am. Compl. ¶ 88-89.  Case law would not 

find delaying an assertion of property rights since 1891 or 1936 to be reasonable.  Sherrill, 

544 U.S. at 221. 

The clock on laches begins when a person has notice of conduct that is prejudicial to 

his or her property interests.  Mothner, 300 F.2d at 621 (“plaintiffs and their predecessors 

cannot stand by and fail to assert any claim [of title], which they either knew, or should 

have known, they had”); Curtis v. Lakin, 94 F. 251, 255 (8th Cir. 1899)(laches barred 

title claim).  Here, there are ample public records evidencing that Plaintiffs were put on 

notice over 150 years ago, through publicly recorded property records, published notices, 

public meetings and/or public hearings, that the land in which they now claim title was 

being conveyed, developed and used by others either privately or publicly.  

First, as a matter of law, the issuance of a land patent is notice to the world that the 

United States of America is claiming authority over land to the exclusion of Indians.  See 

Oneida I, 414 U.S. at 675-677.  Second, as a matter of law, each published notice, board 

meeting, hearing, recording of minutes, and recording of a property interest with regard 

to the land within the disputed area served as notice to the public (including Plaintiffs) 

that the acting governmental entity was considering action and/or took action effecting 

the property rights of those claiming title to land within the disputed area.  North Laramie 

Land Co. v. Hoffman, 268 U.S. 276, 286-87 (1925)(analyzing state law in determining 

whether plaintiffs had notice of county action to establish a road); U.S. v. Spring Creek 

Tp., 452 F.Supp. 144 (D. Minn. 1978) (analyzing town board minutes in holding that 
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public notice was given); Mendota Golf, LLP v. City of Mendota Heights, 708 N.W.2d 

162, 180 (Minn. 2006)(holding minutes of public meeting constitute the official record of 

public meetings held); Crystal Green v. City of Crystal, 421 N.W.2d 393, 395 (Minn. Ct. 

App. 1988)(holding that challenge to land use requirements should have been made at 

time of public meetings which gave challenger notice and an opportunity to be heard on 

the issue before the parties changed their positions); Balbach v. Irving Twp., A13-1612, 

2014 WL 2686528 (Minn. App. June 16, 2014) (recorded plat and town board meeting 

minutes constituted public notice of the existence of rights of way) (unpublished); Reed v. 

Bartlett Township, A12-1569, 2013 WL 1859090 at * 7 (Minn. App. May 6, 2013) (town 

minutes alone constituted public notice of the existence of rights of way) (unpublished). 

Here, by Plaintiffs own admission, all land patents for the disputed area had been 

issued by 1891.  Further, the exemplary public record establishes that notices of 

meetings, hearings, assessments and other special acts were posted in the official 

newspapers, such as the Redwood Gazette, Renville Times, and Henderson Independent 

and, further, that special notices were placed at county buildings, town halls or school 

buildings when appropriate.  Further, the record establishes that ditches, watershed 

districts, roads and other rights of way were openly established, used, recorded and/or 

otherwise discoverable in public records.  In short, Plaintiffs had notice by the mere fact 

the general public was travelling by foot, horse, cart and later by railroad, automobile, or 

trucks on rights of way laid out, in most cases, for over 150 years and thereafter 

continuously maintained and improved after all of which they now claim title. 
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Under Sherrill, Mothner and Curtis, the multitude of public actions (whether in the 

form issuing land patents, assessing land, or approving rights of way, etc.) gave notice of 

the exercise of property rights to the exclusion of any now claimed ownership interests 

held by Plaintiffs.  By failing to assert their interests in the land at issue for more than 100 

years despite public notice of government action exercising authority over the disputed 

area, Plaintiffs delayed too long in bringing their cause of action and their claims are now 

barred. 

B.  Laches further serves to bar Plaintiffs claim for title and return of their 

property because the land has been continuously and openly used and 

improved for over 100 years. 

 

In Sherrill, the Supreme Court held that development on claimed Indian land 

precluded claims seeking removal of property from tax rolls when “the attendant dramatic 

changes in the character of the properties” would render conveying land to Plaintiffs a 

“disruptive remedy.”  Sherrill, 544 U.S. at 216-217, 221at 216-17.  In short, the passage 

of 100 years is simply too long to wait to bring a claim.  See id.; cf. Goodman v. 

McDonnell Douglas Corp., 606 F.2d 800, 807 (8
th

 Cir. 1979)(although rendered outside 

of the context of an Indian land claim, the court noted that some delays are simply too 

long, negating any proof of prejudice). 

In a recent case that bears a striking resemblance to the instant litigation, the 

Second Circuit affirmed the District Court’s grant of the defendant municipalities’ 

Motion to Dismiss on the basis of the Sherrill equitable bar.  Stockbridge-Munsee 

Community v. New York, 756 F.3d 163, 164 (2d Cir. 2014); see Stockbridge-Munsee 

Community v. New York, No. 3:86-cv-1140, 2014 WL 3822093, at *4 (N.D.N.Y. July 23, 
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2013).  In affirming, the Court specifically pointed out that plaintiffs had not lived on the 

lands at issue since the nineteenth century and that “the allegedly void transfers occurred 

long ago, during which time the land has been owned and developed by other parties 

subject to State and local regulation.” Stockbridge-Munsee Community, 756 F.3d at 165-

66.  These facts are expressly applicable to the instant litigation. 

Here, Plaintiffs admitted in their Amended Complaint that the Government 

Defendants have maintained rights of way and easements on the land since the 1860’s. 

Am. Compl. ¶¶ 8, 50, 105, 132.  Plaintiffs also admitted that many landowners have 

continuously exercised ownership interests over, and paid taxes related to, the land at 

issue.  Am. Compl. ¶¶ 9, 52-67, 107-122, 134-149. 

Further, as set forth above and in the public records, the land at issue has been 

continually developed for more than a century.  The disputed area is an agricultural 

center.  It is supported by roads, bridges (and at one time ferries), railways, schools and 

utilities.
4
  Under these circumstances, it is virtually impossible to grant Plaintiffs their 

requested remedy in this suit as such would be even more disruptive than it would have 

been in Sherrill. There, the plaintiff Indians merely wanted to remove their property from 

the local tax rolls. Sherrill, 544 U.S. at 202. Here, the Plaintiffs want to divest persons 

                                                
4 It should be noted here that if Plaintiffs were granted the relief they seek, they would need 

to compensate the governmental entities for improvements, such as roads and other rights of 

way, that the governmental entities have made to the land.  Minn. Stat. § 559.10 (2012); 

Searl v. School Dist. No. 2, of Lake County, 133 U.S. 53 (1890) (holding that a party who 

makes improvements to land it believes it has valid title to, even if that title is actually 

defective, is entitled to reimbursement for those improvements); see DeSutter v. Township of 

Helena, 489 N.W.2d 236 (Minn. Ct. App. 1992) (analyzing road as improvement to real 

property). 
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and entities from more than 100 years of ownership rights and overturn over 100 years of 

developments and improvements. There can be no more “disruptive remedy” than what is 

requested here.  Accordingly, Plaintiffs’ action is barred by the doctrine of laches. 

VI.  Plaintiffs’ suit must be dismissed because they have failed to join indispensible 

parties and because certain indispensible parties cannot be joined. 

 

As set forth by the Lower Sioux Community, its argument which is hereby 

adopted and incorporated as if set forth herein, Plaintiffs’ claims are barred for failure to 

join indispensible parties.  In addition to a few others, there are two known indispensible 

parties that have not been joined to the instant action: the United States of America and the 

State of Minnesota.  The Eighth Circuit has held that “when the government claims an 

interest in land that squarely conflicts with the interest of a Tribe, the government's 

presence in litigation is nearly always required to assure the proper and effective 

adjudication of the dispute.” Spirit Lake Tribe v. North Dakota, 262 F.3d 732, 747 (8
th

 

Cir. 2001); see also Manypenny v. U.S., 948 F.2d 1057, 1066-67 (8
th

 Cir. 1991). 

Plaintiffs need to join the United States because it is an indispensible party when a 

claimant alleges that the federal government erroneously issued fee patents. Nichols v. 

Rysavy, 809 F.2d 1317, 1333 (8
th
 Cir. 1987) (holding the United States to be an 

indispensible party where it was the allotting agent and the plaintiff alleges error in regard 

to the allotment); see also 25 U.S.C. § 345.   Similarly, the State of Minnesota is an 

indispensible party because by Plaintiffs’ own admission it owns land within the disputed 

area.  Am. Compl. ¶¶ 51, 52, 56, 58, 63, 64.  Plaintiffs cannot seek title to land against a 

party they do not even name as a defendant.  See Am. Compl. ¶ 96. 
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Furthermore, the United States of America and the State of Minnesota have 

immunity from suit and cannot be joined.  U.S. v. Mitchell, 463 U.S. 206, 212 (1983) 

(federal government may not be sued without its consent); Alden v. Maine, 527 U.S. 706, 754 

(1999) (states are also immune from suit, even in their own courts, and this immunity cannot 

be abrogated by Congress).  Because Plaintiffs were advised of the absence of certain 

indispensible parties, and because Plaintiffs still did not join those parties in a subsequent 

Amended Complaint, the Defendants are entitled to dismissal of the Complaint and 

Amended Complaint with prejudice. 

CONCLUSION 

For all of the foregoing reasons, the Government Defendants are entitled to 

dismissal of the Amended Complaint and the claims therein against them with prejudice.  

Plaintiffs have already litigated their claims and improperly seek to disrupt the ownership 

interests in, and developments and improvements to, land held for more than 150 years.  

Accordingly, the Government Defendants respectfully request a judgment of dismissal 

with prejudice entered in their favor. 
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