
UNITED STATES DISTRICT COURT
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PLAINTIFFS’ REPLY MEMORANDUM IN SUPPORT OF THEIR
AMENDED MOTION FOR CLASS CERTIFICATION
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Plaintiffs submit the following reply in support of class certification.  

I. INACCURATE FACTUAL ASSERTIONS BY CLARITY.

Clarity makes various factual allegations that are not true. For example, Clarity claims that

plaintiffs admit that its customers are “legitimate businesses.” In fact, plaintiffs contend their

customers are criminal enterprises engaged in felonies in Illinois and other states, who are the

subject of various government enforcement actions for their unlawful conduct. Clarity also contends

that it is providing a valuable service that is designed to prevent identity theft. In fact, the main goal,

of Clarity’s “service” is to increase both its own and its illegal customers’ profits, by making its

customers’ illegal businesses more profitable by screening out applications from people with who

are likely to default, either because they have no intention of paying back the loan or because they

are identity thieves. In the wrong hands, a service which informs a criminal whether the information

he possesses is accurate, does not help consumers. Among other things, such information can be

used to perpetrate the phantom debt collection scams of which both plaintiffs were victims, and

which are a huge problem in the online payday lending industry.1   

Clarity also argues that it goes beyond the mandates of the statute when screening its

customers. Plaintiffs disagree, and note this could only possibly be true if you accept that the FCRA

does not require that its customers be legitimate businesses engaged in lawful activities. It is clear

from the testimony of Clarity’s witnesses that they were well aware that online payday lending was

illegal and/or required a license in many states, and that various lenders were the subject of

government enforcement actions. (Woolley Dep. pp. 8-11, 132-133, Ketelsen Dep. pp. 12-13, 15)2

     1http://www.consumerfinance.gov/newsroom/cfpb-sues-online-payday-lender-for-cash-grab-scam/

     2 The relevant pages of the Woolley and Ketelsen Depositions are attached as Exs. A and B
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Clarity did not even check for FTC or other government enforcement actions and/or Better Business

Bureau complaints against customers until late 2013, after this case was filed. (Woolley Dep. pp.

17- 18, 24, 36). Clarity does not check for lending licenses in states that require a license, but instead

only checks for a general business  license in the state or country where the company is incorporated

(Woolley Dep. pp. 19, 76, 126). Clarity continued doing business with the illegal lenders even after

they were the subject of government enforcement actions, and made no efforts to restrict their access

to consumer files from states where they were clearly operating illegally, instead preferring to

pretend those issues do not exist. 

Clarity’s president is an advocate for the payday lending industry3, and Clarity has attorneys

working for it, but Clarity allegedly does not know which states make online payday lending illegal,4

they do not ask any questions about what rates their customers charge,5 and do not “know for a fact

whether these loans are legal or illegal and whether licensure is required or not” even though

government enforcement actions have been filed.  (Woolley Dep. p. 62-63, 99-103) Clarity also took

the word of its offshore customers as to the legality of their operations. (Woolley Dep. pp. 135-139)

During the time Clarity was profiting from selling consumer reports to the illegal online lending

industry, Clarity was also aware that Operation Choke Point was targeting banks and other payment

processors who assisted the industry (Woolley Dep. p. 10-11, Ketelsen Dep. p. 14).6 Although it is

     3 He authors a blog on the industry, among other things. Ex. C

     4 The Consumer Federation of America, among others, publishes this information on the internet. Ex. C
to Plaintiffs’ Memorandum in Support of their Amended Motion for Class Certification.

     5 Although, as noted in plaintiff’s initial brief, Clarity’s records include web site print outs and sample loan
documents that indicated that the rates being charged greatly exceed 9%.

    
6http://dealbook.nytimes.com/2014/01/26/justice-dept-inquiry-takes-aim-at-banks-business-with-payday-l

2

Case: 1:13-cv-07802 Document #: 121 Filed: 11/20/14 Page 3 of 17 PageID #:1216



true that Clarity obtained certifications from its customers that they had a permissible purpose,

whether it was reasonable to accept the certification of a criminal is one of the common questions

in this case.  

Clarity suggests that plaintiffs have made unsupportable arguments because it is possible that

its illegal customers were going to make lower interest loans based on the applicant’s credit score,

and that their credit pulls were therefore permissible. However, as is evident from the materials

plaintiffs have provided about payday lending7 and the materials from the illegal lenders’ web sites,

online payday lending is not comparable to a mortgage or auto loan transaction where a lender might

base interest rates on credit scores. All online payday loans are by nature high risk, and payday

lenders generally charge only one (or in some cases two – an introductory rate and a rate for existing

customers) high rate to all of their approved customers. In most cases, that standard rate is presented

as a dollar amount per hundred dollars borrowed – such as $25 per $100 borrowed in the case of

Green Trust/Cash in a Wink. The other problem with this argument is that Clarity admits it wasn’t

providing the usual type of credit score, but was instead verifying information the applicants

provided and providing a score about the risk of fraud (including applicants with no intentions of

paying back the loans and identity theft fraud). Clarity’s customers were not obtaining this type of

score to see if they were willing to offer a payday loan at a rate below 9%, contrary to Clarity’s

speculation, as they make no such loans. 

enders/?_php=true&_type=blogs&_r=1

     7 http://files.consumerfinance.gov/f/201304_cfpb_payday-dap-whitepaper.pdf
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II. THE FACT THAT PLAINTIFFS REVISED THE CLASS
DEFINITION IS NOTHING UNUSUAL.

Defendant suggests that there was something improper about the fact that plaintiffs changed

the class definition after the completion of discovery. Class definitions are routinely revised to

conform to what has been learned in discovery, even after an initial order certifying a class. Rule

23(c)(1)(C) states that an order certifying the class “may be altered or amended before final

judgment.” The Advisory Committee Notes to this provision recognize that discovery and case

developments may change the court's perspective on the propriety of class certification or on the

scope of the class; for example, “following a determination of liability ... proceedings to define the

remedy may demonstrate the need to amend the class definition or subdivide the class.” The court's

initial certification of a class is “inherently tentative” and subject to change as the case proceeds

through discovery. Coopers & Lybrand v. Livesay, 437 U.S. 463, 469 n. 11 (1978). Therefore,

“district courts have broad discretion to modify class definitions” and “to make appropriate

adjustments to the class definition as the litigation progresse[s].”Powers v. Hamilton County Pub.

Defender Com'n, 501 F.3d 592, 619 (6th Cir.2007); Daffin v. Ford Motor Co., 458 F.3d 549, 554

(6th Cir.2006) (the “trial judge is free to modify [the] certification order in light of subsequent

developments in the litigation.”). 

Defendant suggests plaintiffs revised the definition because they learned it was “impossible”

to identify which lenders had licenses. This is completely untrue. If Clarity had produced the list of

lending customers which plaintiffs requested in discovery, it would have been easy to determine if

they were licensed or not. However, Clarity refused to do so, and this Court denied plaintiffs’ motion

to compel on that issue. The Court’s ruling forced plaintiffs to narrow the class definition to just the

lenders Clarity has actually identified. A narrower class definition poses no prejudice to Clarity, as
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discovery focused on the illegal lenders that are now being used to define the class, because those

were the only lenders Clarity plaintiffs knew about.8

Clarity contends that the Department of Financial Institutions (“DFI”) exhibit does not prove

the identified illegal lenders never had a license in Illinois. However, as Clarity is well aware, the

DFI was responding to a subpoena rider that requested: “All documents reflecting the licensing

status of the following entities: Mambo Cash, Great Plains Lending, Red Rock Tribal Lending, LLC,

CIAW T3 Leads Night, CashwebUSA, Lead Express, Payday Max Ltd., Vivus Servicing, Ltd.,

Green Trust Cash, Star Group, LLC, RP Capital, LLC, Progressive Finance, Golden Valley Lending

and/or Blue Novis Inc.”Ex. D In response, the DFI said that none of the entities are licensed, and

produced no documents regarding licenses and/or license applications by any of the entities.  If any

of the entities had previously been licensed, relevant documents would have existed and been

produced by the DFI.

III. COMMON QUESTIONS PREDOMINATE.

Clarity contends that common questions do not predominate because some class members

may have provided consent to the credit pulls, and claims it would be necessary to prove that every

inquiry was done without the authorization of the class members, that every lender was regulated

by Illinois, and that every inquiry resulted in an illegal loan.  

However, Clarity’s suggestions that §1681b must be looked at in a vacuum, and that state

law issues relating to the legality of payday lending do not matter are erroneous. The FTC has made

it clear in several staff opinion letters that state law can and should be looked at when determining

     8 If this Court believes it is necessary, plaintiffs will file an amended complaint containing the revised class
definition.
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whether there was a permissible purpose to access credit reports and whether certain items can be

included in credit reports.9 The cases Clarity cites in which courts said §1681e cannot be considered

unless §1681b was also violated do not address the issue of completely illegal businesses being

granted access to consumer reports, on the theory that they had a permissible purpose. In addition,

case law makes it clear that credit bureaus cannot accept “blanket certifications” regarding

permissible purposes. Pintos v. Pacific Creditors Ass’n, 565 F.3d 1106, 1121 (9th Cir. 2009)

(Experian was liable for violating §1681e when it granted a debt collector access to a consumer file

without a permissible purpose even though it had obtained a certification that the  reports would be

used only for a permissible purpose); Centuori v. Experian Info. Solutions, Inc.,431 F.Supp.2d 1002,

1009 (D.Ariz. 2006) (rejecting Experian’s argument that it could accept a facially valid permissible

explanation from a customer for accessing a report when there was reason to believe that explanation

was not valid);  See also, Levine v. World Fin. Network Nat. Bank, 437 F.3d 1118 (11th Cir. 2006)

( a question of fact existed about whether Experian issued a report without a permissible purpose

when it accepted its customer’s statement that it wanted to obtain the credit report for account

review without considering other facts, such as the fact that the consumer’s account with that

creditor had been closed).  The issue of whether it was proper for Clarity to accept certifications

from customers whose businesses were illegal in Illinois and then grant those customers access to

     9 See, FTC Official Commentary § 604(3)(A) item 5A; Statements of General Policy or Interpretations
Under the Fair Credit Reporting Act, 16 C.F.R. § 600.8; Peeler, FTC Informal Staff Opinion Letter, May 27,
1982; Id.; Statements of General Policy or Interpretations Under the Fair Credit Reporting Act, 16 C.F.R. §
600.8; Oliver, Informal Staff Opinion Letters, June 10, 1983 (state law determines if husband liable for wife's
debt and report on him can be obtained); Peeler, FTC Informal Staff Opinion Letter March 20, 1977 (if
personally liable for judgment, agency may report information even if name not on contract); Feldman, FTC
Informal Staff Opinion Letter Mar. 29, 1976 (using business transaction rational); Peeler, FTC Informal Staff
Opinion Letter, Apr. 1976 (permissible purpose if relying on community property to show ability to repay);
Feldman, FTC Informal Staff Opinion Letter, Aug. 5, 1974 (agency may obtain report on surviving spouse
or divorced spouse if it can legally obtain judgment against them for debt). Ex. E
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Illinois credit reports is a common question, which predominates over issues regarding whether a

particular class member applied for a loan or not.

In addition, Clarity’s records contain codes to signify the alleged purpose for which each

report was provided.10 Clarity also used codes to identify the type of lender involved, so it is easy

to determine which lenders were online payday lenders. Clarity’s information technology manager

testified that any field in its system is searchable (James Dep. p. 13)11, which means that it should

be easy to search by code and lender. If this Court believes consumers who gave consent should be

treated differently, pulls where a code indicating that written consent existed could be excluded.

However, plaintiffs believe, based on the documents produced in discovery, that the alleged

permissible purpose used by all of the lenders was extension of credit, which doesn’t imply they

have written permission to pull credit. In addition, the web sites of some of Clarity’s customers

represent that there will be “No Credit Checks!” which implies they do not have written permission.

(Clarity Doc. 616, Green Trust Cash web site; Clarity Doc. p. 1027, Blue Thread Lending web site)

Morever, if any of the illegal lenders actually had written permission, that permission was part of

an illegal and void contract, and thus was not effective.

The documents produced in discovery, and identified in plaintiffs’ opening brief, show that

the lenders are all involved in high interest rate online lending businesses that are regulated by the

state of Illinois. Although defendants contend some of the illegal lenders may have tribal immunity,

the law is now clear that if company does business in Illinois, it is not exempt from Illinois  licensing

requirements. Michigan v. Bay Mills Indian Community, 134 S.Ct.2024, 2034-35 (2014). In  Jackson

     10 A new class action case, involving 17 plaintiffs has recently been filed in Virginia against Clarity, which
discusses Clarity’s codes. Ex. F, ¶¶64, 69.

     11The Deposition of Gordon James is attached as Ex. G.
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v. Payday Financial, LLC, 764 F.3d 265 (7th Cir. 2014), the Seventh Court held that the fact that high

interest loans were made by members of Indian Tribes to Illinois residents did not excuse them from

complying with Illinois lending laws. Consistent with these decisions, Illinois has administratively

enforced its licensing requirements against entities claiming tribal immunity,12 out of state and

foreign entities13  and Illinois entities.14 One of the entities Illinois went after, North Star Finance,

appears to the name used by Vivus Servicing, one of Clarity’s illegal lender customers, and Clarity

signed off on an annual review of Vivus after that alert was issued, along with approving new users

to access Clarity’s system for Vivus. While plaintiffs did admit that the tribal immunity issue has

been unsettled until recently, which might raise issues for willfulness with respect to certain of the

lenders, those issues exist as to several of the lenders, which makes them common questions.  

While defendant maintains the wilfulness issue is “peripheral” to class certification, courts

have found to the contrary.  For example, in Stillmock v. Weiss Markets, Inc., 385 Fed.Appx. 267,

     12  In re MNE Services, 13 CC 499 & 13 CC 503 (IDFPR Dec. 17, 2013) (Miami (Okla.)); In re Great
Eagle Lending, 13 CC 508 (IDFPR Nov. 18, 2013) (Big Valley Pomo (Cal.)); In re North Star Finance, 13
CC 501 (IDFPR Nov. 18, 2013) (Fort Belknap Tribe (Mont.)); In re American Web Loan, 13 CC 450 (IDFPR
Oct. 10, 2013) (Otoe-Missouria (Okla.)); In re Bottom Dollar Payday, 13 CC 395 (IDFPR June 19, 2013)
(Flandreau Santee Sioux (S.D.)); In re Fireside Cash, 12 CC 567 (IDFPR Dec. 10, 2012) (Ogala Sioux
(S.D).); and In re Red Leaf Ventures, 12 CC 569 (IDFPR Dec. 5, 2012) (Flandreau Santee Sioux).

     13In re Saint Armands Servs., 14 CC 100 (IDFPR Apr. 4, 2014) (based in Kansas); In re Insight Capital,
13 CC 512 (IDFPR Dec. 19, 2013) (Ala.); In re Goldline Funding Group,13 CC 515 (IDFPR Dec. 12, 2013)
(Kan.); In re Joro Resources, 13 CC 504 (IDFPR Nov. 15, 2013) (British Virgin Islands and Texas); In re
Hydrafund.org, 13 CC 339 (IDFPR May 3, 2013) (Nev.); In re Hammock Cred. Servs., 12 CC 581 (IDFPR
Nov. 26, 2012) (Fla.); In re Integrity Advance, 12 CC 444 (IDFPR Oct. 5, 2012) (Dela.); In re Kenwood
Servs., 12 CC 445 (IDFPR Oct. 5, 2012) (Del.); In re Mountain Top Servs., 12 CC 423 (IDFPR Oct. 5, 2012)
(Nev.); and In re Global Payday Loan, 07 CC 119 (IDFPR May 30, 2007) (Utah).

     14In re Federal Acceptance Corp., 13 CC 511 (IDFPR Dec. 17, 2013); In re Courtesy Loans, 13 CC 513
(IDFPR Dec. 17, 2013); and In re Bell Funding Group, 12 CC 560 (Nov. 5, 2012).  Courtesy Loans was fined
for making loans from its Charleston, Illinois location, after its license was suspended.
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273 (4th Cir. July 1, 2010), the Fourth Circuit reversed the denial of class certification in an FCRA

case, noting: “where, as here, the qualitatively overarching issue by far is the liability issue of the

defendant's willfulness, and the purported class members were exposed to the same risk of harm

every time the defendant violated the statute in the identical manner, the individual statutory

damages issues are insufficient to defeat class certification under Rule 23(b)(3).” See also, Murray

v. GMAC Mortg. Corp., 434 F.3d 948, 953 (7th Cir.2006).  Clarity also points out that the wilfulness

issue is highly factual requiring an inquiry into Clarity’s state of mind. Plaintiffs agree that

wilfulness is a highly factual issue, but the facts on wilfulness are the same for each class member.

The primary issue is whether Clarity aware that online payday lending was illegal in many states and

required a license in others, and knew or should have known that it was dealing with companies

whose operations were illegal in Illinois when it granted them access to the class members’ credit

reports. Those issues do not differ for each class member.

 Clarity cites several cases for the proposition that a class should not be certified because

plaintiffs fail to allege standardized illegal conduct. This is false.  Plaintiffs have alleged that Clarity

has a standardized practice of providing credit report information to illegal lenders, and of failing

to adequately screen those lenders. The cases Clarity cites where class certification was denied

involved situations where oral testimony would be required from the class members to prove their

cases. For example, in Schwartz v. Upper Deck Co., 183 F.R.D. 672 (S.D.Cal. 1999), testimony

would have been required about whether the class members bought a sports card trading deck in

order to have a chance of obtaining a certain card.  Hewit v. Joyce Beverages of Wisc., Inc., 721 F.2d

625 (7th Cir. 1983), would have required evidence that each class member had entered into an oral

beverage distribution contract, among other things. In Paul v. WinCo Foods, Inc., 2007 WL 1381794
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(D.Idaho Feb. 16, 2007), there was no evidence of a standard illegal practice, as there were 52

different stores covered by the proposed class definition, along with issues of differing state law.

In this case, on the other hand, the case is governed by Federal law, and plaintiffs are seeking

a class limited to people with Illinois addresses.  It is undisputed that Clarity provided  credit reports

of people with Illinois to payday lenders that were not licensed in Illinois. Whether some of those

customers might have been exempt from Illinois law due to tribal immunity is a common question,

as more than half of the illegal lenders were associated with an Indian Tribe.

Clarity also contends there is no common injury. However, the class members and plaintiffs

did all suffer a common injury – information regarding their personal credit report information was

provided by Clarity to criminals. Moreover, the FCRA provides for statutory damages, and courts

have certified FCRA classes for statutory damages. Ramirez v. Trans Union, LLC, 89 F.R.Serv.3d

423 (N.D.Cal. Jan. 1, 2014) (FCRA class certified for statutory damages); Cavin v. Home Loan

Center, Inc., 236 F.R.D. 387, 392 (N.D.Ill. May 10, 2006) (certified class of people whose credit

reports were pulled without a permissible purpose, rejecting argument about individual damage

questions barring certification and noting class members who wanted to pursue large damages could

opt out).

IV. PLAINTIFFS ARE ADEQUATE CLASS REPRESENTATIVES.

A. Plaintiffs’ Claims are Typical.

Clarity contends plaintiffs’ claims are not typical because they did not voluntarily apply for

loans with the illegal lenders, and they therefore have a stronger claim than some of the other class

members who may have actually applied for a loan. “In order to satisfy typicality, the plaintiff must

be a member of the named class, Sosna v. Iowa, 419 U.S. 393, 403, 95 S.Ct. 553, 42 L.Ed.2d 532
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(1975), and his claims must arise “from the same event or practice or course of conduct that gives

rise to the claims of other class members and ... are based on the same legal theory.” Keele, 149 F.3d

at 595; De La Fuente v. Stokely–Van Camp, Inc., 713 F.2d 225, 232 (7th Cir.1983).” Cavin, supra,

236 F.R.D. at 392.  

Plaintiffs’ claims arise from the same common scheme. Clarity contracted with numerous

criminal enterprises to sell credit reporting information about individuals with Illinois addresses. 

The criminals had no permissible purpose to obtain this information for their stated reason, because

their businesses were illegal in Illinois.  Plaintiffs’ claims are therefore typical of those of the other

class members. 

Clarity also claims plaintiffs might not be adequate representatives because either they did

not take enough steps to protect themselves after learning of the unauthorized credit pulls, or they

may have taken different action than the class members. However Mr. Schaller had been warned not

to provide information to Clarity (Schaller Dep. p. 150, 168),15  and he did add a security alert to his

regular credit reports. (Dep. p. 173). Ms. Aleksic testified that she did lock her credit reports

(Aleksic Dep. p. 25)16 , and that she didn’t call the police because in her native country the police

don’t handle that type of thing. (Aleksic Dep. p. 52) Moreover, most of the class members have no

idea Clarity was providing information about them to illegal lenders, or that Clarity even exists, as

it gives the consumers no notice that it is providing their information. This issue only possibly

impacts damages, in any event, which is not a reason to deny class certification.

     15 The relevant pages of the transcript of Mr. Schaller’s deposition are attached as Ex. H.

     16 The transcript of Ms. Aleksic’s deposition is attached as Ex. I.
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B. Plaintiffs Possessed Sufficient Knowledge about their Claims.

Clarity has pulled a few quotes from plaintiffs’ lengthy depositions and contends that

plaintiffs are not adequate class representatives because they do not have a perfect understanding

of their legal claims.   

“It is well established that a named plaintiff's lack of knowledge and understanding of the

case is insufficient to deny class certification, Surowitz v. Hilton Hotels Corp. et al., 383 U.S. 363,

86 S.Ct. 845, 15 L.Ed.2d 807 (1966), unless his ignorance unduly impacts his ability to vigorously

prosecute the action, see, e.g., In re Telectronics Pacing Sys., Inc. Prod. Liab. Litig., 168 F.R.D. 203,

218–19 (S.D.Ohio 1996) (finding that a class representative was inadequate where he was unsure

why he agreed to act as class representative, was never told what it meant to be a class

representative, and had not found out how and if the cause of action impacts other individuals).

“[T]he burden in demonstrating that the class representative meets this standard is not difficult.”

Weiner et al. v. The Quaker Oats Co., 98 C 3123, 1999 WL 1011381, *8 (N.D.Ill. Sept.30, 1999).

“An understanding of the basic facts underlying the claims, some general knowledge, and a

willingness and ability to participate in discovery are sufficient to meet this standard.” Id. ”Murray

v. New Cingular Wireless Services, Inc., 232 F.R.D. 295 (N.D.Ill. Nov. 17, 2005).  A class

representative is not required to be familiar with technical legal points.  Cromer Fin. Ltd. v. Berger,

205 F.R.D. 113, 124 (S.D.N.Y. 2001). 

A review of the complete transcripts of plaintiffs’ depositions indicates that they are both

familiar with the underlying facts of this case along with the basic legal claims in the complaint, and

that they have been sufficiently involved in this litigation. Mr. Schaller conducted his own extensive

inquiry regarding Clarity before obtaining an attorney (Schaller Dep. pp. 41, 43-44, 48). He was
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familiar with the filing of the amended complaints, provided documents, worked together with

counsel, reviewed discovery, made numerous calls and inquiries of both defendants before coming

to counsel, and estimates he did 400 hours of investigation and involvement, including talking to

an attorney at the Illinois Attorney General’s office about Clarity. (Schaller Dep. p. 81-82, 92-93,

99, 160-161, 166-167, 202-3).

Mr. Schaller repeatedly provided good descriptions of his legal claims: “What I know is I

never approved Experian to release any part of my credit information to any of these people. And,

indeed, I find it strange.” (Schaller Dep. p. 93)  “My information and belief is this is all scurrilous

pimping of my data by several different kinds of parties from whom I expected better

professionalism. That's my understanding. Q. Okay. A. Pimping of my data for a song.” (Schaller

Dep. p. 96, see also 186, 212) “What is the basis for your lawsuit against Experian? Ms. Goodwin:

To the best of your understanding. A. To the best of my understanding of the legal ramifications

involved, it appears that Experian casually and/or nonchalantly, without proper concern for the

protection of my personal financial data, released to Clarity Services which purports to represent

itself as a consumer platform for the unbanked community or the underbanked subprime community,

which I understand to be people who did not have regular employment, do not have good credit or

perhaps any credit, they have blemishes. And this intermediary, Clarity Services, purports to be the

liaison between those people or lenders making loans to those people and the biggies, if you will,

the big three, Equifax, Experian and TransUnion. (Schaller Dep. pp. 120-121)

Moreover, Mr. Schaller understood Clarity’s customers were making usurious high interest

loans (Schaller Dep. p. 113-114), did research into the rates they were charging, was able to give

examples of those rates (Schaller Dep. p. 114, 116), knew about the New York Attorney General
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actions against payday lenders (Schaller Dep. p. 123), described what Clarity does and how old it

was (Schaller Dep. 127, 180), and was able to describe the concept of a permissible purpose under

FCRA (Schaller Dep. pp. 181-2). The fact that Mr. Schaller objects to Clarity providing his

information to overseas companies does not make him an inadequate class representative, and he

in fact testified that an overseas location was just one red flag that Clarity ought to have heeded.

(Schaller Dep. p. 212).

 Ms. Aleksic testified that she read the complaint and amended complaints before they were

filed, along with reviewing discovery, documents and the class motion (Aleksic Dep. pp. 6-8) Her

explanation of her claims was accurate: “I feel that my information was given to people that I didn’t

give the permission out to.” (Aleksic Dep. p. 29, 48-49, 136, 143, 147, 163) She described the

relevant facts (pp. 29-31, 43-44, 59, 69-70, 98, 153). She was also able to explain the meaning of

“subprime” (Aleksic Dep. p. 35), explain some problems with online loans (Aleksic Dep. p. 68),

describe Clarity’s business, and explain the concept of willfulness (Aleksic Dep. p. 148).

Given the standard for adequacy, these responses indicate that both plaintiffs are adequate

class representatives.

V. A CLASS ACTION IS SUPERIOR.

Clarity contends that a class action is not superior because it would be required to engage

in extensive discovery to identify the class members. This is untrue. None of the lenders  used to

define the class are operating legally in Illinois. Clarity’s information technology manager testified

that it was possible to generate a list of which consumers with Illinois addresses’ consumer reports

were `provided by Clarity to a particular lender. That is all that is required to identify the class

members.   Whether there was a loan or not is irrelevant to the issue of whether the lender had any
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right to do business in Illinois, and therefore whether Clarity should have provided it with credit

reports for consumers with Illinois addresses.

Clarity also contends that a class is not superior because the FCRA allows for attorney’s fees

and statutory damages. This proposition has been routinely rejected by the courts in cases under the

FCRA, and other consumer protection statutes which also provide for attorney’s fees and damages,

such as the Fair Credit Reporting Act and the Fair Debt Collection Practices Act. Mace v. Van Ru

Credit Corp., 109 F.3d 338, 344 (7th Cir. 1997); Randolph v. Crown Asset Mgmt., 254 F.R.D. 513,

520 (N.D.Ill. 2008); In re Farmer’s Ins. Co., inc. FCRA Lit., 2006 WL 1042450 (W.D.Okla.  April

13, 2006).  “Furthermore, there is a strong presumption in favor of a finding of superiority when the

alternative to a class action is likely to be no action at all for the majority of class members.

Carnegie v. Household, Int., 376 F.3d 656, 661 (7th Cir. 2004) (A class action has to be unwieldy

indeed before it can be pronounced an inferior alternative—no matter how massive the fraud or other

wrongdoing that will go unpunished if class treatment is denied to no litigation at all.”).” Cavin,

supra, 236 F.R.D. at 396

Given the fact that most class members would not be able to pursue their claims absent a

class case, a class action is superior.

CONCLUSION

Plaintiffs respectfully request that this Court enter an order determining that this action may

proceed as a class action, for the reasons stated above and in their memorandum in support of their

amended motion for class certification.

Respectfully submitted,

s/ Tara L. Goodwin            
Tara L. Goodwin
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