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STATEMENT OF RELATED CASES 

There have been no prior appeals in this case to this or any other court.  The 

claims of the Shinnecock Indian Nation (“Nation”) are based on the dismissal of its 

lawsuit in the U.S. District Court for the Eastern District of New York against New 

York State and other institutional defendants (collectively, “New York State” or “the 

State”).  See Shinnecock Indian Nation v. New York, No. 05-CV-2887, 2006 WL 3501099 

(E.D.N.Y. Nov. 28, 2006).  That decision is on appeal to the Second Circuit.  See 

Shinnecock Indian Nation v. State of New York, 2d Cir. No. 06-5917. 

STATEMENT OF JURISDICTION 

The Nation brought suit against the United States in the Court of Federal 

Claims, alleging jurisdiction under the Indian Tucker Act, 28 U.S.C. § 1505.  A24.1  

On August 30, 2013, the Court of Federal Claims dismissed the Nation’s suit for lack 

of jurisdiction.  A1; see also Shinnecock Indian Nation v. United States, 112 Fed. Cl. 369 

(2013) (A2-22).  On October 25, 2013, the Nation filed a timely notice of appeal.  

A111; see also 28 U.S.C. § 2522; Fed. R. App. P. 4(a)(1)(B).  This Court has jurisdiction 

under 28 U.S.C. § 1295(a)(3). 

STATEMENT OF THE ISSUES 

The Nation brought suit against New York State in federal district court, 

alleging that the State had acquired title to some of its aboriginal lands in violation of 

                                                 
1 References to the Appendix are denoted A[page number]. 
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the Non-Intercourse Act, 25 U.S.C. § 177.  The district court dismissed the suit 

against the State, finding that the Nation’s claims were barred by laches.  The Nation 

appealed that decision to the Second Circuit and that appeal remains pending.   

The Nation then brought suit against the United States in the Court of Federal 

Claims, alleging that the actions of the federal district court violated fiduciary duties 

under the Non-Intercourse Act and federal common law to hear the Nation’s claims 

against the State.  In response to the United States’ motion to dismiss in the Court of 

Federal Claims, the Nation sought to amend its complaint to add a claim alleging that 

the district court’s dismissal of its lawsuit was a taking within the meaning of the Fifth 

Amendment and that the United States owed the Nation just compensation.  The 

Court of Federal Claims denied the request to amend as futile and dismissed the 

complaint for lack of jurisdiction because the claims were unripe or, in the alternative, 

because there was no waiver of sovereign immunity for the court to hear the claims 

alleged.  The appeal presents the following issues: 

1. Whether the Nation’s claims against the United States, which are based on 

the district court’s judgment dismissing the Nation’s suit against New York 

State, are ripe given that the Nation’s appeal of the district court’s judgment 

is still pending in the Second Circuit. 

2. Whether the Indian Tucker Act provides the Court of Federal Claims with 

jurisdiction over the Nation’s fiduciary duty claims against the United States 

when neither the Non-Intercourse Act nor federal common law imposes a 
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specific fiduciary duty on federal courts to hear Non-Intercourse Act claims 

on their merits, and if such a duty exists, no statutory or regulatory source 

of law mandates the payment of money damages. 

3. Whether the Court of Federal Claims abused its discretion in denying the 

Nation’s request to amend its complaint to add a judicial takings claim given 

that such an amendment would have been futile because (1) the claim would 

have been unripe due to the Nation’s pending appeal in the Second Circuit, 

(2) the Nation does not have a cognizable property interest in a legal claim 

that has not yet been reduced to a final, unappealable judgment, and (3) this 

Court has repeatedly held that the Court of Federal Claims lacks jurisdiction 

to review the actions of other federal courts to examine whether they 

violated the Just Compensation Clause. 

STATEMENT OF THE CASE 

A. Statutory Background 

1. The Non-Intercourse Act, 25 U.S.C. § 177 

Congress passed the original Non-Intercourse Act in 1790 to “prevent unfair, 

improvident or improper disposition by Indians of lands owned or possessed by them 

to other parties, except the United States, without the consent of Congress, and to 

enable the [g]overnment, acting as parens patriae for the Indians, to vacate any 

disposition of their lands made without its consent.”  Fed. Power Comm’n v. Tuscarora 

Indian Nation, 362 U.S. 99, 119 (1960); see also Mohegan Tribe v. Connecticut, 638 F.2d 612, 
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621-22 (2d Cir. 1980).  Under the Act, “transfers of title to Native American lands 

[a]re prohibited unless [made] pursuant to a treaty approved by the United States.”  

Catawba Indian Tribe of S.C. v. United States, 982 F.2d 1564, 1566 (Fed. Cir. 1993); see also 

Seneca Nation of Indians v. New York, 382 F.3d 245, 248 (2d Cir. 2004) (Act “bars 

conveyances by Indians to non-Indians unless made or ratified by Congress”). 

Specifically, the Non-Intercourse Act provides in pertinent part that:  

No purchase, grant, lease, or other conveyance of lands, or of any title or 
claim thereto, from any Indian nation or tribe of Indians, shall be of any 
validity in law or equity, unless the same be made by treaty or 
convention entered into pursuant to the Constitution. 

25 U.S.C. § 177.  The Act further provides that any person, other than a person 

employed by the United States, that “attempts to negotiate such treaty or convention, 

directly or indirectly, or to treat with any such nation or tribe of Indians for the title or 

purchase of any lands by them held or claimed, is liable to a penalty of $1,000.”  Id.  

The Act does not impose explicit affirmative duties on the United States to enforce its 

provisions. 

2. The Indian Tucker Act, 28 U.S.C. § 1505  

The United States is immune from suit unless it consents to be sued.  FDIC v. 

Meyer, 510 U.S. 471, 475 (1994).  The Indian Tucker Act, which waives the sovereign 

immunity of the United States, provides: 

The United States Court of Federal Claims shall have jurisdiction of any 
claim against the United States accruing after August 13, 1946, in favor 
of any tribe, band, or other identifiable group of American Indians 
residing within the territorial limits of the United States or Alaska 
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whenever such claim is one arising under the Constitution, laws or 
treaties of the United States, or Executive orders of the President, or is 
one which otherwise would be cognizable in the Court of Federal Claims 
if the claimant were not an Indian tribe, band, or group. 

28 U.S.C. § 1505.  The last clause refers to the Tucker Act, which provides in 

pertinent part: 

The United States Court of Federal Claims shall have jurisdiction to 
render judgment upon any claim against the United States founded 
either upon the Constitution, or any Act of Congress or any regulation 
of an executive department, or upon any express or implied contract 
with the United States, or for liquidated or unliquidated damages in cases 
not sounding in tort.  

28 U.S.C. § 1491(a)(1).  The Indian Tucker Act is a jurisdictional statute and “is not 

itself a source of substantive rights.”  United States v. Navajo Nation, 537 U.S. 488, 503 

(2003) (“Navajo I”).  Rather, “a tribal plaintiff must invoke a rights-creating source of 

substantive law that can fairly be interpreted as mandating compensation by the 

Federal Government for the damages sustained.”  Id. (internal quotation marks and 

citation omitted). 

B. Factual Background 

As stated in the Nation’s complaint, the Shinnecock Indians were among the 

original inhabitants of Long Island, New York.  A25.  In 1640, 1649, and 1703, the 

Nation reached various agreements with the English settlers in the area and reserved 

approximately 5,258 acres of land located in the Town of Southampton, New York, 

to itself.  A25, A27-A28.  The Nation alleges that in 1859 the majority of the reserved 

lands were wrongfully conveyed to the Town of Southampton.  A26, A32-A33. 
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In 2005, the Nation sued the State of New York alleging Non-Intercourse Act 

and other claims in the U.S. District Court for the Eastern District of New York.  

A37.  In 2006, the district court dismissed the suit, applying Second Circuit precedent 

to find that the claims were barred by laches.  A37-A38; see also Shinnecock Indian 

Nation, 2006 WL 3501099 (A146-A148).  The Nation appealed that decision to the 

Second Circuit and the appeal remains pending, stayed since 2007 at the request of the 

Nation.2  See Shinnecock Indian Nation v. State of New York, 2d Cir. No. 06-5917. 

C. Procedural Background 

On December 5, 2012, the Nation sued the United States in the Court of 

Federal Claims, invoking the court’s jurisdiction and seeking damages pursuant to the 

Indian Tucker Act.  A24.  The complaint contained two claims, both alleging breaches 

of trust related to the district court’s dismissal of the Nation’s claims against the State 

of New York.  A39-A41.  The first claim alleged that the Non-Intercourse Act, 

25 U.S.C. § 177, sets forth “legal obligations to Plaintiff to protect against loss of 

Indian tribal lands” and that “these legal obligations include the obligations to 

Plaintiff to provide effective redress for the unlawful taking of the Shinnecock Stolen 

                                                 
2 In 2006, the Nation sued the Department of the Interior in district court under the 
Administrative Procedure Act, alleging, among other claims, that Interior violated the 
Non-Intercourse Act by not joining in the Nation’s suit against the State or bringing 
its own lawsuit.  See Shinnecock Indian Nation v. Kempthorne, No. 06-CV-5013, 2008 WL 
4455599, at *1, *19-20 (E.D.N.Y. Sept. 30, 2008) (A124, A139-A141).  The district 
court dismissed this claim because Interior had not taken a final agency action within 
the meaning of the Administrative Procedure Act.  Id. 
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Lands.”  A39-A40.  The Nation further alleged that “Defendants’ courts” have 

“violated these legal obligations,” by dismissing the Non-Intercourse claims against 

New York.  A40; see also A37-A38.   

The second claim alleged the same violation – that United States courts had not 

provided “effective redress” for the Nation’s land claims – but contended that the 

duty to provide such redress arose from the United Nations Declaration on the Rights 

of Indigenous Peoples, customary international law, and the federal common law.  

A29-A32, A40-A41.  The Nation requested $1.1 billion in money damages for the 

alleged breaches of trust.  A41. 

The United States moved to dismiss the action.  The Court of Federal Claims 

granted the motion, on two alternative grounds.  The court first held that the Nation’s 

claims were not ripe because they were based on the district court’s judgment and that 

judgment was on appeal.  Shinnecock Indian Nation v. United States, 112 Fed. Cl. 369, 

378-79 (2013).  In the alternative, the court held that even if the claims were ripe, 

jurisdiction was lacking because the Non-Intercourse Act does not impose a specific 

fiduciary obligation on the district court to hear the Nation’s claims against the State 

and because the Indian Tucker Act does not waive the sovereign immunity of the 

United States with regard to common law claims.  Id. at 380-82.  

The Nation’s opposition to the United States’ motion to dismiss requested that 

if the motion were granted, the court allow the Nation to amend the complaint to add 

a claim alleging that the district court’s dismissal of the Nation’s suit against the State 
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had taken its alleged property interest in the Nation’s causes of action in violation of 

the Just Compensation Clause.  See id. at 382.  The Court of Federal Claims construed 

that request as a motion for leave to amend the complaint and denied it because 

amendment would have been futile.  Id. at 383-87.  Specifically, the court held that the 

Nation had no property interest in its legal action against the State, the Just 

Compensation Clause does not provide a cause of action against the federal judiciary, 

and even if it did, it applies only to changes in substantive property law, not to a 

court’s application of equitable defenses like laches.  Id.  The Nation timely appealed. 

SUMMARY OF ARGUMENT 

The Nation’s claims against the United States are not ripe for review.  The 

claims are not fit for review because they are based on the federal district court’s 

judgment dismissing the Nation’s claims against the State, which is on appeal in the 

Second Circuit.  Until the appellate process is complete, it is unknown whether, as the 

Nation alleges, the federal courts will deny it the ability to litigate its land claims 

against the State on the merits, and that alleged denial is the basis of the Nation’s 

claims against the United States in the Court of Federal Claims.  The Nation will not 

be harmed by the delay because its claims against the United States, if any, will not 

accrue until the appellate process is complete in the case against the State. 

Regardless of whether the Nation’s claims are ripe, the Court of Federal Claims 

properly dismissed the complaint on the alternative ground that the Nation cannot 

establish jurisdiction under the Indian Tucker Act for its fiduciary duty claims.  
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Neither of the sources of substantive law identified by the Nation establish a specific 

fiduciary or other duty that the district court violated when it dismissed the Nation’s 

claims against the State.  First, the Non-Intercourse Act renders void land transactions 

with tribes made without Congressional approval, and nothing in that Act changes the 

traditional role of the courts or establishes a fiduciary relationship between federal 

courts and tribes requiring courts to hear claims under the Act on the merits.  Second, 

the Indian Tucker Act does not waive the sovereign immunity of the United States 

with respect to common law claims (including claims based on the alleged 

incorporation of international law into federal common law), only claims based on 

constitutional, statutory, or regulatory provisions.  Regardless, neither the Non-

Intercourse Act nor any principle of international law incorporated into federal 

common law mandate the payment of money damages by the United States.   

Finally, the Court of Federal Claims was within its discretion when it denied the 

Nation’s request to amend the complaint to add a claim alleging a judicial taking by 

the district court.  The Nation alleged that the district court impermissibly took the 

Nation’s right to sue for compensation for the loss of its land.  Adding such a claim 

would have been futile and would not have survived a motion to dismiss for three 

independently dispositive reasons.  First, such a claim would not be ripe due to the 

pending appeal in the Second Circuit of the district court judgment.  Second, the 

Nation failed to identify a protected property interest in its cause of action against the 

State because that cause of action had not been reduced to a final, unappealable 
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judgment.  Third, this Court’s precedents hold that the Court of Federal Claims lacks 

jurisdiction to review the judgments of other federal courts and cannot hear a takings 

claim that, like the Nation’s proposed amendment here, requires such review. 

The Supreme Court’s decision in Stop the Beach Renourishment, Inc. v. Florida 

Department of Environmental Protection, 560 U.S. 702 (2010), does not require that the 

Nation be permitted to assert a judicial takings claim.  The opinion recognizing the 

possibility of a judicial takings claim was signed by only four justices; therefore it does 

not overturn this Court’s binding law on the jurisdiction of the Court of Federal 

Claims.  Even if a judicial takings theory were valid, the application of such a theory 

here would be inappropriate because the Stop the Beach plurality posited that a takings 

claim could proceed where a state court held that a well-established property right no 

longer existed as a matter of substantive law.  Here, the district court made no change 

to substantive property law, but ruled only that an equitable defense was available that 

warranted dismissal of the Nation’s land claim.   

STANDARD OF REVIEW 

Whether the Court of Federal Claims has subject matter jurisdiction is a 

question of law this Court reviews de novo.  First Hartford Corp. Pension Plan & Trust v. 

United States, 194 F.3d 1279, 1286-87 (Fed. Cir. 1999).  The denial of a motion to 

amend a complaint is reviewed for abuse of discretion.  Tamerlane, Ltd. v. United States, 

550 F.3d 1135, 1147 (Fed. Cir. 2008). 
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ARGUMENT 

I. The Nation’s claims are not ripe because (1) the claims rest on a 
contingent future event, specifically the resolution of a pending appeal in 
the Second Circuit, and (2) the Nation will not experience immediate or 
substantial hardship if consideration is withheld in the present action. 

The Court of Federal Claims correctly dismissed the Nation’s trust claims 

because they are not ripe for review.  Ripeness is a constitutional doctrine that ensures 

the existence of a justiciable case or controversy by avoiding premature adjudication.  

See Abbott Labs v. Gardner, 387 U.S. 136, 148-49 (1967).  Ultimately, the critical 

question is whether a case involves “contingent future events that may not occur as 

anticipated, or indeed may not occur at all.”  Texas v. United States, 523 U.S. 296, 300 

(1998) (internal quotation marks omitted); see also Cedars-Sinai Med. Ctr. v. Watkins, 11 

F.3d 1573, 1583 (Fed. Cir. 1993). 

In evaluating whether a claim is ripe, courts examine two factors: (1) the fitness 

of the issues for judicial decision; and (2) the hardship to the parties of withholding 

court consideration.  Caraco Pharm. Labs. v. Forest Labs., 527 F.3d 1278, 1294-95 (Fed. 

Cir. 2008) (citing Abbott Labs., 387 U.S. at 149).  Both factors must indicate that the 

claim is fit for adjudication for it to be ripe.  Cedars-Sinai Med. Ctr., 11 F.3d at 1580-81.  

“[A]n action is fit for judicial review where further factual development would not 

‘significantly advance [a court’s] ability to deal with the legal issues presented.’”  Caraco 

Pharm. Labs., 527 F.3d at 1295 (quoting Nat’l Park Hospitality Ass’n v. Dep’t of Interior, 

538 U.S. 803, 812 (2003)).  The question of hardship to the parties requires an 
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assessment of whether “withholding court consideration of an action causes hardship 

to the plaintiff where the complained-of conduct has an ‘immediate and substantial 

impact’ on the plaintiff.”  Id. (quoting Gardner v. Toilet Goods Ass’n, 387 U.S. 167, 171 

(1967)).  The Court of Federal Claims properly determined that neither factor 

supports a conclusion that the Nation’s claims are ripe.  Shinnecock Indian Nation, 112 

Fed. Cl. at 378-79. 

A. The pertinent issues are not fit for judicial decision because the 
Nation’s claims are based on a district court decision that is still 
on appeal. 

The Nation’s allegations that the U.S. District Court for the Eastern District of 

New York breached a trust obligation by denying the Nation effective redress through 

the federal court system for its claims against the State are not yet fit for review.  

Regardless of whether the district court’s dismissal was correct, the Nation has 

appealed that ruling to the Second Circuit.  That appeal remains pending and has been 

stayed in the Second Circuit for over seven years at the request of the Nation.  See 

Shinnecock Indian Nation, 2d Cir. No. 06-5917.  The Court of Federal Claims correctly 

found that it would be premature to adjudicate the Nation’s claims for money 

damages based on the actions of the district court until the Second Circuit appeal is 

resolved – including any proceedings on rehearing or petitions for certiorari.3   

                                                 
3 The Court of Federal Claims provided a second reason for holding that the Nation’s 
claims were unripe, relying on a motion for reconsideration that is pending in the 
district court.  Shinnecock Indian Nation, 112 Fed. Cl. at 379.  The Nation withdrew the 

Cont. 
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The Nation’s claims are not yet fit for review because they rest upon 

“contingent future events that may not occur as anticipated, or indeed may not occur 

at all.”  Texas, 523 U.S. at 300 (internal quotation marks omitted).  Multiple outcomes 

and factual developments could impact whether the Court of Federal Claims will ever 

have to address the legal questions raised by the Nation in this suit.  The Second 

Circuit could reverse the district court.  Or if the Second Circuit affirms, the Nation 

could seek rehearing en banc or certiorari from the Supreme Court.  If the district 

court’s laches decision is reversed, there would be no factual basis for the Nation’s 

claims against the United States and no reason for the Court of Federal Claims to be 

involved. 

Conversely, if the Court of Federal Claims heard the Nation’s claims now, 

awarded money damages, and the Nation then was successful in its suit against the 

State, the Nation could recover twice for its injuries.  Generally, the double recovery 

of damages is impermissible.  See Aero Products v. Intex Recreation Corp., 466 F.3d 1000, 

1017 (Fed. Cir. 2006).  The ripeness doctrine prevents this result. 

The correctness of the conclusion of the Court of Federal Claims that the 

Nation’s claims are not ripe is reinforced by the more common, analogous cases 

                                                                                                                                                             
portion of this motion addressing the dismissal of its land claims that are the basis of 
its suit against the United States.  See Br. 16-17 (citing Plaintiff’s Letter at 1, Shinnecock 
Indian Nation v. State of New York, No. 05-cv-02887 (E.D.N.Y., letter filed Oct. 20, 
2011), Dkt. No. 70).  The United States does not request that this Court affirm the 
ripeness ruling on the basis of the motion for reconsideration. 
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addressing ripeness in the context of administrative action.  Just as “[u]ntil 

administrative action has become final, no court is in a position to say that such action 

did or did not conform to applicable regulations,” so too the Court of Federal Claims 

cannot know whether the Nation’s claims against the State will be barred by laches 

until the pendent appeal has been resolved.  See Sampson v. Murray, 415 U.S. 61, 74 

(1974).  Similarly, agency action is not final until it “mark[s] the ‘consummation’ of the 

agency’s decision-making process” and “tentative or interlocutory” agency decisions 

are not reviewable.  Sys. Application & Tech. v. United States, 691 F.3d 1374, 1383-84 

(Fed. Cir. 2012). 

Here, the Nation alleges that the United States has harmed it through the 

federal court system.  Accordingly, the federal court system, not merely the federal 

district court, must arrive at a final decision before separate review by the Court of 

Federal Claims conceivably could be possible.4  The final judgment from the district 

court does not “mark the ‘consummation’” of the federal court system’s decision 

making process.  As a result, the Nation’s claims asserted in the Court of Federal 

Claims remain unripe until the Second Circuit or possibly the Supreme Court has had 

a chance to review and correct the district court’s alleged errors.  Cf. McKart v. United 

States, 395 U.S. 185, 195 (1969) (administrative exhaustion case, noting agencies 

should “be given a chance to discover and correct [their] own errors”). 
                                                 
4 As explained in the next section, the district court correctly found that there is no 
Indian Tucker Act jurisdiction over the Nation’s claims. 
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On appeal, the Nation contends that its claims are ripe because “the 

government’s alleged liability was fixed by the district court’s entry of final judgment 

against the Nation.  The judgment is no less final because an appeal is available, or 

even because an appeal is pending.”  Br. 18.  This assertion hinges on two 

unwarranted linguistic conflations employed by the Nation.  

First, the Nation conflates two separate concepts of finality.  The district court 

arrived at a final decision in the sense that it has terminated the controversy before it.  

Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 275 (1988).  And, as the 

Nation points out, the res judicata status of the judgment is maintained “‘despite the 

taking of an appeal.’”  Br. 18 (quoting Restatement (Second) of Judgments § 13 cmt. f 

(1982)).  However, the decision is not final as the term is used in the ripeness context.  

Because federal courts of appeals “have jurisdiction of appeals from all final decisions of 

the district courts of the United States,” 28 U.S.C. § 1291 (emphasis added), the 

district court’s decision is not final in the sense of marking the consummation of the 

federal judiciary’s decision-making process when an appeal is pending.  See Sys. 

Application & Tech., 691 F.3d at 1383-84.  The district court opinion at issue here is 

“merely tentative or interlocutory” in the sense that it can be and currently is being 

appealed to a higher federal court.  Id.  If and when another court reverses a district 

court, the initial judgment ceases to be res judicata.  Thus, the availability and 

existence of an appeal does indeed render the judgment less final for the purpose of a 

ripeness inquiry.  Cf. Axel Johnson Inc. v. Arthur Andersen & Co., 6 F.3d 78, 84 (2d Cir. 
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1993) (recognizing that “not all judgments that are final for purposes of res judicata are 

final for Fifth Amendment and separation of powers purposes” and legal rules can be 

altered while a case is on appeal). 

Second, the Nation confuses the notion of “factual” as opposed to “purely 

legal” development.  The Nation asserts that entry of the district court’s final 

judgment fixes the government’s liability because the Second Circuit appeal is a 

“purely legal” matter, which will not offer any “further factual development.”  Br. 20.  

Because a claim is fit for decision when no more factual development can further 

clarify the claim, the Nation contends that the claims it brought in the Court of 

Federal Claims are fit for review.  Br. 17-18.  However, the Nation’s complaint against 

the United States is based upon the outcome of the district court case currently on 

appeal in the Second Circuit.  How that appeal is ultimately resolved is, in this 

context, a factual question the resolution of which will be critical to the question the 

Nation wishes to present to the Court of Federal Claims: whether the federal court 

system breached a trust duty to the tribe.  How the Second Circuit or Supreme Court 

rules on the “purely legal” issues presented by the Nation’s appeal will critically shape 

the factual basis of the Nation’s claims against the United States.  Thus, further factual 

development is both available and occurring. 

The Nation incorrectly contends that two cases support its position that the 

district court’s entry of final judgment fixed the government’s alleged liability despite 

the existence of an appeal.  Br. 17.  Both cases indicate that a party can be injured by 
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the action of a court.  However, neither addresses whether a trial court’s opinion can 

fix the government’s liability in the face of a pending appeal.  In Smith v. United States, 

709 F.3d 1114, 1117 (Fed. Cir. 2013), this Court held that a disbarred lawyer’s taking 

claims regarding revocation of his license to practice law ripened when the federal 

district, federal circuit, and state supreme courts disbarred him respectively, not when 

those courts refused to reinstate him in separate suits a decade later.  In San Carlos 

Apache Tribe v. United States, 639 F.3d 1346, 1354 (Fed. Cir. 2011), this Court 

concluded that the government’s alleged liability for providing inadequate 

representation to the San Carlos Apache Tribe was fixed by a 1935 water claim 

settlement entered as a consent decree in a district court, not by a 2006 state supreme 

court decision that resulted from a separate water claim that allegedly clarified the 

scope of the 1935 consent decree.  Neither Smith nor San Carlos Apache Tribe helps the 

Nation here because they do not address what effect a pending appeal has on a suit 

based on the actions of another court. 

Finally, the Nation contends that its claims against the United States should be 

heard now because a successful appeal of the district court’s dismissal of its Non-

Intercourse Act claim against the State is “more illusory than real.”  Br. 18.  However, 

until the Nation completes the appellate process it began in the Second Circuit, it is 

impossible to know if its claims are distinguishable in some way, if the Second Circuit 

might take the case en banc and reconsider its laches jurisprudence, or if the Supreme 

Court might grant certiorari.   
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Until the appellate process is complete in the Nation’s case against the State, it 

is unknown whether the district court ruling that the Nation alleges violates a fiduciary 

duty owed by the United States will ultimately survive or if the Nation’s claims against 

the State of New York will be heard on the merits.  That further factual development 

could make it unnecessary for the Court of Federal Claims to hear the claims against 

the United States.  As a result, the Court of Federal Claims properly concluded that 

the claims before it are not yet fit for judicial review. 

B. Withholding court consideration will not cause immediate and 
substantial hardship to the Nation. 

In addition to the need for further factual development before the Nation’s 

claims will be ripe, the Nation is not harmed by dismissal of its claims in the Court of 

Federal Claims.  The Nation contends it will suffer a substantial harm if its claims are 

dismissed now because those claims will be barred later by the six-year statute of 

limitations.  The Nation acknowledges that its belief that its claims will be barred “is 

the principle ‘immediate and significant impact’ facing the Nation,” and “[a] 

determination that the claims have not yet accrued would alleviate the Nation’s 

hardship.”  Br. 21. 

Despite the Nation’s assertions, its claims will not be barred in the future if 

they are not heard now.  Claims under the Tucker Act accrue “‘when all the events 

which fix the government’s alleged liability have occurred.’”  Casitas Mun. Water Dist. v. 

United States, 708 F.3d 1340, 1359 (Fed. Cir. 2013) (quoting Hopland Band of Pomo 
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Indians v. United States, 855 F.2d 1573, 1577 (Fed. Cir. 1988)).  Because the Nation 

alleges that the United States harmed it through the federal court system, the Nation’s 

claims (if any) will not accrue and the six year statute of limitations prescribed by 28 

U.S.C. § 2501 will not begin to run until the federal court system, not merely the 

district court, has arrived at a final decision regarding the Nation’s claims against the 

State of New York.  As discussed above, the district court’s decision does not mark 

the “consummation” of the federal judiciary’s decision-making process.”  See Sys. 

Application & Tech., 691 F.3d at 1383-84.  Thus, the Nation’s claims did not accrue 

when the district court entered final judgment on December 5, 2006.  The dismissal 

for lack of jurisdiction by the Court of Federal Claims therefore does not cut off the 

Nation from any legal recourse against the United States that it might be entitled to in 

the future if the district court litigation is ultimately resolved against it. 

Indeed, as the Court of Federal Claims determined, the presence of any other 

immediate and substantial hardship to the Nation is “belied by [the Nation’s] delay in 

pursuing its claims in the district court litigation.”  Shinnecock Indian Nation, 112 Fed. 

Cl. at 379.  As the Nation acknowledges, the jurisdictional impediments preventing it 

from bringing its claims against the State were eliminated in 1974; however, the 

Nation did not file in the district court until 2005.  Id.  The Nation’s failure to 

elucidate this unexplained delay suggests that withholding consideration of its 

fiduciary duty claims would not cause significant hardship. 
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II. The Indian Tucker Act is jurisdictional, therefore the Court of Federal 
Claims did not err in dismissing the trust claims on the alternate ground 
of lack of jurisdiction under the Act. 

“‘It is axiomatic that the United States may not be sued without its consent and 

that the existence of consent is a prerequisite for jurisdiction.’”  Navajo I, 537 U.S. at 

502 (quoting United States v. Mitchell, 463 U.S. 206, 212 (1983) (“Mitchell II”).  A waiver 

of sovereign immunity must be “‘unequivocally expressed’ in statutory text,” FAA v. 

Cooper, ___ U.S. ___, 132 S. Ct. 1441, 1448 (2012) (citations omitted), and the “scope” 

of any such waiver has to be “strictly construed . . . in favor of the sovereign,” Lane v. 

Peña, 518 U.S. 187, 192 (1996), and “not ‘enlarge[d] . . . beyond what the language 

requires.’”  United States Dep’t of Energy v. Ohio, 503 U.S. 607, 615 (1992) (citation 

omitted); see also Cooper, 132 S. Ct. at 1448.   

The Tucker Act provides a “[l]imited” waiver of the United States’ immunity 

from suit, United States v. Navajo Nation, 556 U.S. 287, 289 (2009) (“Navajo II”), by 

granting the Court of Federal Claims jurisdiction over 

any claim against the United States founded either upon the 
Constitution, or any Act of Congress or any regulation of an executive 
department, or upon any express or implied contract with the United 
States, or for liquidated or unliquidated damages in cases not sounding in 
tort. 

28 U.S.C. § 1491(a)(1).  The corresponding Indian Tucker Act, 28 U.S.C. § 1505, 

provides “‘any tribe, band, or other identifiable group of American Indians’” with the 

“same access” to the Court of Federal Claims that the Tucker Act provides to 

individuals.  Mitchell I, 445 U.S. at 539-40 (quoting 28 U.S.C. § 1505). 
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Because the waiver of sovereign immunity in the Indian Tucker Act is 

jurisdictional, the Nation is incorrect that the Court of Federal Claims erred in 

reaching the question of Indian Tucker Act jurisdiction rather than dismissing the 

Nation’s claims without prejudice after concluding that they were not ripe.  See Br. 12-

14.  The Nation’s argument is based on the faulty premise that the Indian Tucker Act 

rulings were “on the merits,” Br. 12, but as already explained, the Indian Tucker Act is a 

jurisdictional statute.  The Court of Federal Claims has jurisdiction over an Indian 

Tucker Act suit only if “the claim is founded upon a money-mandating source” that 

also imposes a specific fiduciary duty.  See Jan’s Helicopter Serv., Inc. v. FAA, 525 F.3d 

1299, 1309 (Fed. Cir. 2008) (addressing ordinary Tucker Act, but citing Mitchell II and 

other Indian Tucker Act cases).  Courts are not required to rule on one jurisdictional 

question before reaching another jurisdictional question, see Ruhrgas AG v. Marathon 

Oil Co., 526 U.S. 574, 578, 584-85 (1999), thus the Court of Federal Claims properly 

reached the Indian Tucker Act and ripeness issues as alternate holdings and dismissed 

the claims with prejudice.  Because the Nation’s claims did not fall within the Indian 

Tucker Act’s waiver of sovereign immunity, there was no reason for the Court of 

Federal Claims “to stay the case until it ripens” (Br. 14). 

A. The Court of Federal Claims lacked jurisdiction over the trust 
claim purportedly based on the Non-Intercourse Act. 

It is well settled that “[n]ot every claim invoking the Constitution, a federal 

statute, or a regulation is cognizable under the Tucker Act.”  Mitchell II, 463 U.S. at 
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216.  Instead, “[t]he claim must be one for money damages against the United States, 

and the claimant must demonstrate that the source of substantive law he relies upon 

‘can fairly be interpreted as mandating compensation by the Federal Government for 

the damages sustained.’”  Id. at 216-17 (quoting United States v. Testan, 424 U.S. 392, 

400 (1976)); accord Navajo I, 537 U.S. at 503. 

A tribe asserting a non-contract claim under the Indian Tucker Act must clear 

“two hurdles” to invoke federal jurisdiction.  Navajo II, 556 U.S. at 290.  “First, the 

tribe ‘must identify a substantive source of law that establishes specific fiduciary or 

other duties, and allege that the Government has failed faithfully to perform those 

duties.’”  Id. (quoting Navajo I, 537 U.S. at 506).  That “threshold” showing must be 

based on “specific rights-creating or duty-imposing [constitutional,] statutory or 

regulatory prescriptions” that establish “specific fiduciary or other duties” that the 

government allegedly has failed to fulfill.  Navajo I, 537 U.S. at 506; see also United States 

v. Jicarilla Apache Nation, ___ U.S. ___, 131 S. Ct. 2313, 2325 (2011) (holding that 

enforceable fiduciary duties are defined by “specific, applicable, trust-creating 

statute[s] or regulation[s],” not “common-law trust principles”); Navajo II, 556 U.S. at 

302 (same). 

It is well-established that the Indian Tucker Act does not waive sovereign 

immunity for alleged breaches of the general trust relationship between Indians and 

the government.  “Congress may style its relations with Indians a ‘trust’ without 

assuming all the fiduciary duties of a private trustee, creating a trust relationship that is 
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‘limited’ or ‘bare’ compared to a trust relationship between private parties at common 

law.”  Jicarilla Apache Nation, 131 S. Ct. at 2323 (quoting Mitchell I, 445 U.S. at 542 and 

Mitchell II, 463 U.S. at 224); see also Mitchell I, 445 U.S. at 542 (General Allotment Act 

created only “limited trust relationship” that did not give rise to enforceable fiduciary 

obligations against the United States).  Thus, Indian tribes must show that the 

Constitution, a statute, or a regulation establishes “specific fiduciary or other duties” 

that the government allegedly has failed to fulfill before proceeding to the merits of 

their claim.  Navajo II, 556 U.S. at 290-91. 

Second, if a tribe clears the first hurdle by demonstrating that the constitution, 

a statute, or a regulation imposes a fiduciary or other obligation on the United States, 

it must further show that “the relevant source of substantive law” the violation of 

which forms the basis of his claim, “‘can fairly be interpreted as mandating 

compensation for damages sustained as a result of a breach of the duties [the 

governing law] impose[s].’”  Navajo II, 556 U.S. at 290-91 (quoting Navajo I, 537 U.S. 

at 506 (alteration in original)).  That second showing reflects the understanding that 

not “all [such provisions conferring] substantive rights” mandate the award of money 

damages from the government “to redress their violation,” and that the limited waiver 

of sovereign immunity in the Indian Tucker Act extends only to claims that the 

government has violated provisions that themselves require payment of damages.  

Testan, 424 U.S. at 400-401; id. at 397-398; see also Navajo I, 537 U.S. at 503, 506; 

Mitchell II, 463 U.S. at 216-218; Army & Air Force Exchange Serv. v. Sheehan, 456 U.S. 
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728 (1982) (Tucker Act “jurisdiction . . . cannot be premised on the asserted violation 

of regulations that do not specifically authorize awards of money damages”). 

The Nation has not shown specific sources of law that clear either hurdle.  

Accordingly, the Court of Federal Claims properly dismissed the Nation’s claims. 

1. The Non-Intercourse Act does not impose a specific 
fiduciary duty on courts to hear on the merits claims that an 
entity violated the Act. 

The Nation incorrectly asserts that the Non-Intercourse Act establishes a trust 

relationship that the district court violated by dismissing the Nation’s claims against 

the State.  Specifically, the Nation asserts that under the Non-Intercourse Act, “the 

United States owes to Indian tribes the specific fiduciary duty to protect the tribes 

against land transfers undertaken in violation of the [Act]” and that federal courts 

violated that duty “by creating a new ‘equitable’ roadblock preventing Indian tribes 

from achieving any legal redress for illegal land transfers.”  Br. 23.  Contrary to the 

Nation’s representations, the Non-Intercourse Act does not create a fiduciary 

relationship between courts and tribes. 

The Non-Intercourse Act speaks in terms of conveyances of land between 

Indian tribes and non-Indians.  Specifically, the Act states:  

No purchase, grant, lease, or other conveyance of lands, or of any title or 
claim thereto, from any Indian nation or tribe of Indians, shall be of any 
validity in law or equity, unless the same be made by treaty or 
convention entered into pursuant to the Constitution. 
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25 U.S.C. § 177.  Thus, the Non-Intercourse Act “bars conveyances by Indians to 

non-Indians unless made or ratified by Congress.”  Seneca Nation of Indians v. New York, 

382 F.3d 245, 248 (2d Cir. 2004); see also Catawba Indian Tribe of S.C., 982 F.2d at 1566 

(under Non-Intercourse Act, “transfers of title to Native American lands [a]re 

prohibited unless [made] pursuant to a treaty approved by the United States.”).  The 

Act does not set forth specific mandatory fiduciary duties with respect to the United 

States and nowhere requires a district court to hear a Non-Intercourse Act claim on 

the merits.  

The Non-Intercourse Act creates a discretionary general trust relationship that 

permits, although does not require, enforcement of its provisions by the Executive 

Branch.5  See Inupiat Community of the Arctic Slope v. United States, 680 F.2d 122, 131 (Ct. 

Cl. 1982); see also Heckmann v. United States, 224 U.S. 413, 446 (1912) (“In what cases 

the United States will undertake to represent Indian owners of restricted lands in suits 

of this sort is left, under the acts of Congress, to the discretion of the Executive 

Department.”); Shoshone–Bannock Tribes, 56 F.3d at 1482.  While the Act prohibits and 

voids conduct by others, it does not set forth specific mandatory fiduciary duties with 

                                                 
5 The United States has twice petitioned the Supreme Court unsuccessfully for 
certiorari in order to remove the limitations on that discretion imposed by the Second 
Circuit’s decision in Cayuga Indian Nation of New York v. Pataki, 413 F.3d 266 (2d Cir. 
2005), arguing that the Second Circuit’s holding that the doctrine of laches applies to 
the United States hampers enforcement of the Non-Intercourse Act.  See 2006 WL 
285801, at *12-13, 29 (Feb. 3, 2006); 2011 WL 1881816, at *18 (Mar. 16, 2011). 
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respect to the United States.  Indeed, the Supreme Court has observed that “[Section] 

177 is not applicable to the sovereign United States.”  Tuscarora, 362 U.S. at 120. 

The Non-Intercourse Act is thus akin to the Indian Mineral Leasing Act 

(“IMLA”), 25 U.S.C. § 396a et seq., addressed in Navajo I.  Both the Non-Intercourse 

Act and IMLA require federal “approval” of agreements “negotiated between Tribes 

and third parties” and “impose no obligations resembling the detailed fiduciary 

responsibilities that Mitchell II found adequate to support a claim for money damages.”  

See Navajo I, 537 U.S. at 507.   

Certainly nothing in the Non-Intercourse Act suggests that the Act alters the 

usual role that courts play in adjudicating disputes or, as the Nation would have it, 

transforms federal courts into fiduciaries for any tribe asserting a Non-Intercourse 

Act claim.  The Nation cites no authority that supports such a result.  Rather, it takes 

the facts that federal courts are a branch of the federal government and that there is a 

general trust relationship between tribes and the United States to assert that federal 

courts owe tribes a fiduciary duty to hear Non-Intercourse Act claims on their merits.  

Br. 30-33.  As explained supra at 22-23, however, the general trust relationship is 

insufficient to support Indian Tucker Act jurisdiction.  There must be a constitutional, 

statutory, or regulatory source of law that imposes a specific duty.  Navajo II, 556 U.S. 

at 290-91.  To the extent that the district court erred in dismissing the Nation’s suit 

against the State, the Nation’s remedy is to appeal the district court’s judgment to the 

Second Circuit and, if appropriate, seek review by the Supreme Court.  The solution is 
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not to bring a collateral attack on the judgment under the auspices of the Indian 

Tucker Act.  See, e.g., Br. 32 (making a collateral attack argument, stating that Second 

Circuit case law “exceed[s] the judicial function to not only create legislative policy, 

but to violate legitimate policy already legislated”). 

The Nation misplaces reliance on Joint Tribal Council of the Passamaquoddy Tribe v. 

Morton, 528 F.2d 370 (1st Cir. 1975) (cited at Br. 26) for the proposition that the Non-

Intercourse Act creates a fiduciary duty violated by the district court.  The First 

Circuit declined to define any specific duties arising out of the Non-Intercourse Act 

and did not hold that courts owe tribes a fiduciary responsibility to hear claims under 

the Act on their merits.  The court explained that while the Non-Intercourse Act 

creates a fiduciary relationship allowing the United States to enforce the Act’s 

provisions against others, the decision to “take such action” is discretionary and 

depends upon what “may be warranted in the circumstances.”  Passamaquoddy, 528 

F.2d at 379.  The First Circuit explicitly stated that “no question of spelling out 

specific duties is presented [here]” and thus, “it would be inappropriate to attempt to 

spell out what duties are imposed by the [general] trust relationship” created by the 

Act.  Id.; see also Shoshone Bannock v. Reno, 56 F.3d 1476, 1483 (D.C. Cir. 1995) (noting 

that Passamaquoddy “specifically declined to decide whether this duty required the 

government to sue on behalf of the plaintiff Indian tribe”).  Thus, Passamaquoddy 

found no fiduciary duty that the district court violated by not hearing the Nation’s 

case on the merits.  And in any event, Passamaquoddy was decided prior to the Supreme 
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Court’s decisions in Mitchell I, Mitchell II, Navajo I, and Navajo II finding Indian Tucker 

Act jurisdiction only under statutes that set forth specific fiduciary duties, which the 

Non-Intercourse Act does not. 

The Nation also relies on cases decided under the “fair and honorable dealings 

that are not recognized by any existing rule of law or equity” provision of the Indian 

Claims Commission Act, ch. 959, § 2, 60 Stat. 1049, 1050 (1946).  Br. 24-25, 26-27.   

Those cases are inapposite because plaintiffs asserting claims under that provision 

were not required to show a specific duty in a source of law.  The jurisdiction granted 

under the Indian Claims Commission Act was much broader than that granted under 

the Indian Tucker Act.  See Menominee Tribe of Indians v. U.S., 607 F.2d 1335, 1341-44 

(Ct. Cl. 1979).  And, significantly, remedies under the Indian Claims Commission Act 

are no longer available.  60 Stat. at 1052 (§ 12). 

At bottom, the Non-Intercourse Act does not impose a fiduciary duty on 

federal district courts, let alone a duty not to dismiss cases brought under the Act.  

Absent such an explicit fiduciary duty, the Court of Federal Claims lacked jurisdiction 

under the Indian Tucker Act and appropriately dismissed the Nation’s claim. 

2. Even if the Non-Intercourse Act contained a fiduciary duty 
to hear cases like the Nation’s suit against the State on the 
merits, the Act does not mandate monetary compensation. 

The Nation’s claim based on the Non-Intercourse Act fails for the additional 

reason that the Act cannot “‘fairly be interpreted as mandating compensation for 

damages sustained as a result of a breach of the duties [the governing law] impose[s].’”  
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Navajo II, 556 U.S. at 290-91 (quoting Navajo I, 537 U.S. at 506 (alteration in original)); 

see also supra at 23-24. 

The only monetary relief explicitly contemplated by the Non-Intercourse Act is 

a fine payable by non-federal entities that violate the Act.  The Act states that “[e]very 

person who, not being employed under the authority of the United States, attempts to 

[purchase lands held by Indians] is liable to a penalty of $1000.”  25 U.S.C. § 177. 

Indeed, the Nation does not contend that the statute explicitly mandates the 

payment of money by the United States.  Rather, it again relies on cases decided under 

the Indian Claims Commission Act to assert that the Non-Intercourse Act is money-

mandating.  Br. 28-29.   However, none of the cases involve the payment of money 

damages for a court’s refusal to hear a claim based on the Non-Intercourse Act.  

Moreover, as explained supra at 28, the Indian Claims Commission Act was a much 

broader grant of jurisdiction than the Indian Tucker Act, and did not require a 

showing that the substantive source of law was money-mandating.   

The Nation contends that its claims here are akin to claims under Section 2, 

Clause 3 of the Indian Claims Commission Act.  Br. 28-29.  However, to the extent 

the Indian Claims Commission Act is similar to the Indian Tucker Act, it is in 

Clause 1, which covers “claims in law or equity arising under the Constitution, laws, 

treaties of the United States, and Executive Orders of the President.”  60 Stat. at 1050 

(§ 2).  Clause 3 applies to “claims which would result if the treaties, contracts, and 

agreements between the claimant and the United States were revised on the ground of 
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fraud, duress, unconscionable consideration, mutual or unilateral mistake, whether of 

law or fact, or any other ground cognizable by a court of equity.”  Id.  Neither the 

plain text of that provision nor any of the cases that the Nation cites could fairly be 

interpreted to encompass claims based on a federal court’s dismissal of a lawsuit or 

suggest that the Non-Intercourse Act can be read as mandating monetary payment for 

that action.6 

B. The Court of Federal Claims properly dismissed the Nation’s 
common law claim. 

1. The Indian Tucker Act does not waive sovereign immunity 
for claims based on federal common law. 

It is well settled that the Tucker and Indian Tucker Acts themselves do “not 

create any substantive right enforceable against the United States for money 

damages.”  Mitchell II, 463 U.S. at 216 (citations omitted); see also Testan, 424 U.S. at 

398.  And the text of those Acts – which waive the sovereign immunity of the United 

States only for suits based on Constitutional, statutory, regulatory, or contract 

provisions, do not waive sovereign immunity from claims arising under “common 

law” principles.  See Navajo II, 556 U.S. at 302; see also 28 U.S.C. § 1491(a)(1); 28 U.S.C. 

§ 1505.  Only Congress or the executive branch can impose trust duties on the federal 

                                                 
6 The Nation’s assertion that the Non-Intercourse Act “incorporates common-law 
remedies for violation of the Act” based on Oneida County v. Oneida Indian Nation, 470 
U.S. 226, 236-40 (1985), Br. 29, is wrong.  Oneida County held that common law claims 
(which do not exist against the United States absent an explicit waiver of sovereign 
immunity) were “not pre-empted by the passage of the Nonintercourse Acts,” not that 
such remedies were incorporated into the Act.  470 U.S. at 236-40 (emphasis added). 
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government, not the common law.  See Jicarilla Apache Nation, 131 S. Ct. at 2323.  In 

other words, when a claim is not grounded in a “specific rights-creating or duty-

imposing statutory or regulatory prescription[]” that the government allegedly has 

“failed faithfully to perform,” Navajo I, 537 U.S. at 506, it fails to state a claim 

cognizable under the Indian Tucker Act.   

The Nation relies (Br. 34-38) on the Tucker Act language granting jurisdiction 

over “any claim against the United States . . . for liquidated or unliquidated damages in 

cases not sounding in tort.”  28 U.S.C. § 1491.  But this Court has examined the 

liquidated or unliquidated damages clause in the Tucker Act and held precisely the 

opposite:  the “provision does not give us jurisdiction over claims for breach of 

fiduciary duty unless there also is a statute or valid regulation mandating the payment 

of money.”  Inupait Community of Arctic Slope, 680 F.2d at 132; see also Ramirez v. United 

States, 36 Fed. Cl. 467, 472 (1996) (the “Tucker Act’s consent to suit does not extend 

to common law causes of action”).  Moreover, the Supreme Court has held that the 

Indian Tucker Act requires a constitutional, statutory, or regulatory provision creating 

a specific duty and an obligation to pay money and rejected an argument that a tribe 

could assert a claim based on “common-law trust principles.”  Navajo II, 556 U.S. at 

301-02; see also Jicarilla Apache Nation, 131 S. Ct. at 2325 (holding that enforceable 

fiduciary duties are defined by “specific, applicable, trust-creating statute[s] or 

regulation[s],” not “common-law trust principles”); Navajo I, 537 U.S. at 506.  The 
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Nation cannot bring a claim based on alleged common law duties and the judgment 

should be affirmed on this basis alone.7 

2. Alternatively, federal common law does not mandate the 
payment of money damages in this case. 

Even if the Tucker Act could be read to grant jurisdiction over some claims 

based on common law (it cannot, as explained above), the Nation’s common law 

claim here fails for the additional reason that it relies exclusively on alleged sources of 

customary international law, none of which mandates that the United States pay 

money damages.  See Br. 38-40; see also A29-A32, A40-A41.  The Nation incorrectly 

contends that the “federal common law incorporates the current binding customary 

international law” regarding the rights of indigenous peoples and that the district 

court’s dismissal of its claims against the State violated customary international law.  

Br. 38; see also A40-A41. 

                                                 
7 The Nation contends that the Tucker Act’s exclusion of claims sounding in tort 
proves that other common law claims must be included, otherwise the liquidated or 
unliquidated damages clause of the Tucker Act would have no meaning.  Br. 35-36.  
One commentator has offered an alternate explanation for the meaning of the clause:  
“The evident purpose of the section is to make clear that the action may seek 
unliquidated damages as well as sums illegally exacted or amounts fixed by contract.  
Indeed a literal reading of the language would swallow practically everything that 
precedes it.”  1 J. Moore, Federal Practice P 0.65(2.-3) at 700.112 n.39 (1982) (quoted 
in Inpuait Community, 680 F.2d at 131-32).  This Court does not need to definitively 
construe the liquidated or unliquidated damages clause in this case because Supreme 
Court and Federal Circuit precedent require a constitutional, statutory, or regulatory 
source of law that mandates the payment of money damages and the Nation has 
identified no such source for its common law claim. 
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The Nation cannot state a claim for money damages under customary 

international law.  The only supposed source of such law the Nation cites on appeal is 

the Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295 U.N. GAOR, 

61st Sess., Supp. No. 53, U.S. Doc. A/61/53 (Sept. 13, 2007) (A45-A59).  Br. 39.  

That Declaration, adopted by the United Nations General Assembly, is an aspirational 

statement of principles; it is not a treaty or convention and does not impose legal 

obligations.  See Sosa v. Alvarez-Machain, 542 U.S. 692, 734-35 (2004) (similar Universal 

Declaration of Human Rights, also cited in complaint (A30), “does not of its own 

force impose obligations as a matter of international law”); see also Garza v. Lapin, 253 

F.3d 918, 925 (7th Cir. 2001).  Indeed, by its terms, the Declaration here is merely “a 

standard of achievement to be pursued” and directs nations to “take appropriate 

measures, including legislative measures to achieve [its] ends.”  A48, A57.  The Tucker 

Act does not grant jurisdiction over claims founded on such sources.  Phaidin v. United 

States, 28 Fed. Cl. 231, 234 (1993) (Universal Declaration of Human Rights); Gimbernat 

v. United States, 84 Fed. Cl. 350, 354 (2008) (same); Miller v. United States, 67 Fed. Cl. 

195, 199-200 (2005) (International Covenant on Civil and Political Rights, also cited in 

complaint (A30)). 

To be sure, Congress could enact statutes consistent with the Declaration’s 

aspirational principles and did so in 1946 when it enacted the Indian Claims 

Commission Act.  The primary purpose of the Indian Claims Commission Act was to 

ensure that “‘there . . . [would] be a prompt and final settlement of all claims between 
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the government and its Indian citizens, . . . and bring them to a conclusion once and 

for all.’”  Te-Moak Bands of W. Shoshone Indians of Nev. v. United States, 18 Cl. Ct. 74, 80 

(1989) (quoting United States v. Dann, 470 U.S. 39, 46 (1985)).  Congress vested the 

Commission with wide-ranging jurisdiction to hear all possible historic Indian claims.  

See Otoe & Missouria Tribe of Indians v. United States, 131 F. Supp. 265, 275 (Ct. Cl. 1955) 

(detailing legislative history); see also San Carlos Apache Tribe v. United States, 272 F. 

Supp. 2d 860, 895, n.26 (D. Ariz. 2003).  “[T]he ‘fair and honorable dealings’ 

provision gives redress for ‘extralegal or moral claims of Indians against the United 

States.’”  United States v. Oneida Nation of New York, 576 F.2d 870, 881 (Ct. Cl. 1978) 

(internal quotation marks omitted).  In fact, some tribes brought fair and honorable 

dealing claims against the United States regarding the taking of lands by the States.  See 

id. and Seneca Nation v. United States, 173 Ct. Cl. 917, 925-26 (1965) (holding the United 

States liable under the Indian Claims Commission Act for land transactions violating 

the Non-Intercourse Act). 

Finally, the Nation incorrectly contends that if the Court reaches the question 

of whether federal common law imposes a duty on district courts, it must remand to 

the Court of Federal Claims for presentation of factual evidence of customary 

international law.  Br. 39-40.  The content of international law is a legal question and 

“is appropriate for judicial notice in courts of the United States without pleading or 

proof.”  Restatement (Third) Foreign Relations Law § 113(1) (1987).  While “Courts 

may in their discretion consider any relevant material or source, including expert 
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testimony, in resolving questions of international law,” they are not required to take 

evidence or resolve such questions at trial.  Id. at § 113(2) and cmt. b & c.   

III. The Court of Federal Claims properly exercised its discretion by denying 
the Nation’s request to amend the complaint because the amendment 
would not have survived a motion to dismiss. 

Except in circumstances not applicable here, a plaintiff may amend a complaint 

only with permission of the Court of Federal Claims.  See RCFC 15(a)(1)-(2).  The 

decision to grant or deny a motion to amend lies in the sound discretion of the Court 

of Federal Claims.  Tamerlane, Ltd., 550 F.3d at 1147; see also RCFC 15(a)(1)-(2).  Trial 

courts should freely give parties leave to amend complaints, but may deny such a 

motion for several reasons, including “undue delay, bad faith or dilatory motive,” or 

“futility of amendment.”  Foman v. Davis, 371 U.S. 178, 182 (1962) (discussing the 

analogous Fed. R. Civ. P. 15(a)).  If amendment would be futile because the court 

would lack jurisdiction over the amended pleading, it is within the trial court’s 

discretion to deny the motion.  See Komin Foods v. Pigmentos Vegetales Del Centro, 464 

F.3d 1339, 1355 (Fed. Cir. 2006). 

Here, amending the complaint to add a claim alleging that the district court’s 

judgment took the Nation’s property interest in its cause of action against the State 

would have been futile and could not have survived a motion to dismiss because such 

a claim would not have been ripe due to the pending Second Circuit appeal of that 

judgment.  Moreover, the Court of Federal Claims properly determined that the 

Nation’s proposed amendment was futile both because the Nation failed to identify a 
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protected property interest and because the governmental action at issue was not a 

taking within the meaning of the Fifth Amendment.  Shinnecock Indian Nation, 112 Fed. 

Cl. at 384-87.  Because the Court of Federal Claims did not “base[] its ruling on an 

erroneous view of the law or on a clearly erroneous assessment of the evidence,” it 

did not abuse its discretion and should be affirmed.  Sanofi-Aventis v. Apotex Inc., 659 

F.3d 1171, 1181 (Fed. Cir. 2011). 

A. The Nation’s alleged judicial takings claim was not ripe due to the 
pending appeal of the district court’s judgment in the Second 
Circuit. 

The Nation’s proposed judicial takings claim, like its fiduciary duty claims, rests 

upon “contingent future events that may not occur as anticipated, or indeed may not 

occur at all.”  Texas, 523 U.S. at 300 (internal quotation marks omitted).  The district 

court’s judgment is not final and if the Second Circuit or the Supreme Court were to 

reverse, the alleged judicial taking would be resolved without interference from the 

Court of Federal Claims.  It would therefore have been improper for the Court of 

Federal Claims to consider a judicial takings claim at the time the Nation moved to 

amend its complaint for the reasons discussed supra at 11-19.  Although the Court of 

Federal Claims did not base its denial of the request to amend on ripeness grounds, 

this Court may affirm the decision on that basis because the record demonstrates that 

amendment would have been futile for this reason as well.  See Bethany Pharmacal Co. v. 

QVC, Inc., 241 F.3d 854, 861 (7th Cir. 2001) (affirming denial of a motion to amend 

complaint on ground not addressed by trial court). 
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B. The Nation had no property interest cognizable under the Just 
Compensation Clause in its Non-Intercourse Act claim against the 
State. 

The Just Compensation Clause of the Fifth Amendment provides that “private 

property [shall not] be taken for public use, without just compensation.”  U.S. Const. 

amend. V.  A claim under the Just Compensation Clause has two elements.  Am. 

Pelagic Fishing Co. v. United States, 379 F.3d 1363, 1372 (Fed. Cir. 2004).  “First, as a 

threshold matter, the court must determine whether the claimant has established a 

property interest for purposes of the Fifth Amendment.”  Id.; see also Hearts Bluff Game 

Ranch, Inc. v. United States, 669 F.3d 1326, 1330 (Fed. Cir. 2012).  “Second, after having 

identified a valid property interest, the court must determine whether the 

governmental action at issue amounted to a compensable taking of that property 

interest.”  Am. Pelagic Fishing Co., 379 F.3d at 1372.  Whether the interest that was 

allegedly taken is a property interest for purposes of the Fifth Amendment is 

determined by state, federal, or common law, depending on the circumstance.  Air 

Pegasus of D.C., Inc. v. United States, 424 F.3d 1206, 1213 (Fed. Cir. 2005). 

With respect to the first question, whether there is a cognizable property 

interest at issue, the “Takings Clause prevents the Legislature (and other government 

actors) from depriving private persons of vested property rights except for a ‘public 

use’ and upon payment of ‘just compensation.’”  Landgraf v. USI Film Prods., 511 U.S. 

244, 266 (1994) (emphasis added); see also Yankee Atomic Electric Co. v. United States, 112 

F.3d 1569, 1580 n.8 (Fed. Cir. 1997).  There could be no vested property right in a 

Case: 14-5015     CASE PARTICIPANTS ONLY Document: 30     Page: 47     Filed: 08/04/2014Case: 14-5015      Document: 31     Page: 47     Filed: 08/04/2014



38 
 

cause of action “until there is a final, unreviewable judgment.”  Rogers v. Tristar Prods., 

Inc., Nos. 2011-1494 and 2011-1495, 2012 WL 1660604, at *2 (Fed. Cir. May 2, 2012) 

(A122); see also Bowers v. Whitman, 671 F.3d 905, 914 (9th Cir. 2012) (same, citing 

cases); Axel Johnson Inc., 6 F.3d at 83-84.  Until there is a final, unreviewable judgment, 

any such property interest is “inchoate” and there is no “certain expectation in that 

property interest.”  Bowers, 671 F.3d at 914.  Because the Nation has not secured a 

final, unreviewable judgment against the State, it could have no vested property 

interest in its cause of action against the State within the meaning of the Fifth 

Amendment. 

This Court has stated that “‘a legal cause of action is property within the 

meaning of the Fifth Amendment.’”  See Br. 41-46 (quoting Alliance of Descendants of 

Texas Land Grants v. United States, 37 F.3d 1478, 1481 (Fed. Cir. 1994), and citing other 

cases).  However, in each instance, the statement was only dicta and did not address 

when any such right vested.  The United States is unaware of any case in which this 

Court or any other Federal court has upheld an award of compensation when the 

property allegedly taken was a cause of action not yet reduced to final judgment.  For 

example, in Alliance of Descendants, 37 F.3d at 1481, this Court affirmed the award of 

summary judgment to the United States because it held that the statute of limitations 

barred the Takings claim.  In Adams v. United States, 391 F.3d 1212, 1225-26 (Fed. Cir. 

2004), this Court stated that Alliance of Descendants recognized a property interest in a 

cause of action to “recover compensation for an interest in land,” but held that there 
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was no cognizable property interest in a claim before an administrative agency.  

Similarly, Abrihim-Youri v. United States, 139 F.3d 1462, 1465-67 (Fed. Cir. 1997), stated 

that the plaintiffs had a property right in their cause of action against a foreign 

government, but found no taking where the settlement by the United States of those 

claims was for their benefit.  Finally, Catawba Indian Tribe of South Carolina, 982 F.2d at 

1568 n.6, 1573, assumed for the sake of argument that the tribe’s land claim was a 

property interest that could be subject to a taking, but held only that the Just 

Compensation Clause claim asserted against the United States would have been time-

barred.  And even if there could be a property right in a cause of action, this Court 

should join the Ninth Circuit8 and hold that a property right in a cause of action does 

not vest until it is reduced to a final, unappealable judgment. 

The Nation contends that requiring a cause of action to be reduced to a final, 

unappealable judgment in order to be a property interest within the meaning of the 

Fifth Amendment is inequitable because “the Nation can never secure a judgment in 

its favor.”  Br. 43 (emphasis omitted).  However, the Nation is not without a remedy:  

it can continue to pursue its appeal of the district court’s judgment.  Nor does the 

Nation’s desire for compensation mean that the law should provide it.  The district 

court found that laches applies.  Regardless of whether that conclusion was correct, if 

                                                 
8 The Ninth Circuit case cited by the Nation, In re Aircrash in Bali, Indon., 684 F.2d 
1301 (9th Cir. 1982) (Br. 45-46) is distinguishable.  That case did not address whether 
the claim at issue had vested.  See Bowers, 671 F.3d at 915. 
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Congress had acted similarly – shortening the statute of limitations while the Nation’s 

claim was pending – there would be no taking.  See Tonya K. by Diane K. v. Bd. of Educ., 

847 F.2d 1243 (7th Cir. 1988); see also United States v. Schooner Peggy, 5 U.S. 103, 110 

(1801) (change in law while case is on appeal must be obeyed).  Because Congress may 

act to change a statute of limitations before there is a final, unappealable judgment 

and because any claim might be subject to affirmative defenses like laches, a statute of 

limitations, or the like, a cause of action that has not been reduced to a final, 

unappealable judgment is not a vested property right for the purpose of the Just 

Compensation Clause. 

C. Even if the Nation had a property interest in its cause of action 
against the State, the Court of Federal Claims lacks jurisdiction to 
review the judgment of the district court therefore it would have 
been futile to allow the Nation to add a “judicial takings” claim. 

This Court’s binding precedent establishes that the Court of Federal Claims 

lacks jurisdiction over claims alleging that a federal district court took property in 

violation of the Fifth Amendment.  Such claims would require the scrutiny of the 

decisions of other federal courts and “‘the Court of Federal Claims does not have 

jurisdiction to review the decisions of district courts.’”  Allustiarte v. United States, 256 

F.3d 1349, 1351-52 (Fed. Cir. 2001) (quoting Joshua v. United States, 17 F.3d 378, 380 

(Fed. Cir. 1994)).9  The proper forum for objections to a district court’s decision is the 

                                                 
9 See also Innovair Aviation Ltd. v. United States, 632 F.3d 1336, 1344 (Fed. Cir. 2011) 
(“[T]he Court of Federal Claims does not have jurisdiction to review the decisions of 

Cont. 
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court of appeals with appellate jurisdiction over that tribunal, not the Court of Federal 

Claims.  See id. at 1352.  “To permit collateral attacks on [court] judgments would 

‘seriously undercut[] the orderly process of the law.’”  Id. (quoting Celotex Corp. v. 

Edwards, 514 U.S. 300, 313 (1995). 

This Court’s precedent is consistent with the basic principles underlying our 

judicial system.  Since Marbury v. Madison, it has been understood that the “province 

and duty of the judicial department” has been “to say what the law is.”  Marbury v. 

Madison, 1 Cranch 137, 177 (1803).  Thus, a judicial construction of a statute is an 

authoritative statement of “what the statute has meant continuously since the date 

when it became law.”  Rivers v. Roadway Express, Inc., 511 U.S. 298, 312-13 (1994); see 

also Halpern v. Principi, 384 F.3d 1297, 1302 (Fed. Cir. 2004).  Moreover, the legitimacy 

of Article III courts is premised on their “power, not merely to rule on cases, but to 

decide them, subject to review only by superior courts in the Article III hierarchy.”  

                                                                                                                                                             
district courts and cannot entertain a taking[s] claim that requires the court to 
scrutinize the actions of another tribunal.”); Vereda, Ltda. v. United States, 271 F.3d 
1367, 1376 (Fed. Cir. 2001) (recognizing that the “Court of Federal Claims does not 
have jurisdiction to review the decisions of district courts” and “cannot entertain a 
taking[s] claim that requires the court to ‘scrutinize the actions of’ another tribunal.”) 
(quotation marks and citations omitted); Barth v. United States, 76 F. App’x 944, 945-46 
(Fed. Cir. Aug. 12, 2003) (A116) (same); cf. Boise Cascade Corp. v. United States, 296 F.3d 
1339, 1344 (Fed. Cir. 2002) (recognizing that “[i]t is true that Article III forbids the 
Court of Federal Claims, an Article I tribunal, from reviewing the actions of an Article 
III court such as the Oregon district court” and acknowledging that “we have 
previously affirmed that the Court of Federal Claims ‘cannot entertain a taking claim 
that requires the court to scrutinize the actions of another tribunal’”) (internal 
quotation marks omitted). 
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Plaut v. Spendthrift Farm., Inc., 514 U.S. 211, 218-19 (1995).  Federal courts of appeals 

“have jurisdiction of appeals from all final decisions of the district courts of the 

United States,” 28 U.S.C. § 1291, and “[c]ases in the courts of appeals may be 

reviewed by the Supreme Court,” 28 U.S.C. § 1254.  Allowing takings claims in the 

Court of Federal Claims for actions by Article III courts would undermine this 

system.  “Losing parties…may well believe that erroneous judicial decisions have 

deprived them of property rights they previously held and may consequently bring 

federal takings claims.”  Stop the Beach, 560 U.S. 702, 743 (2010) (Breyer, J., concurring 

in part).  The Court of Federal Claims and this Court would be overwhelmed by 

takings suits seeking review of the decisions of other federal courts.  This outcome 

would hamper judicial efficiency and promote confusion. 

If the Court of Federal Claims had allowed the Nation to amend its complaint 

to add its claim alleging that the U.S. District Court for the Eastern District of New 

York took its alleged property interest in its land claims against the State, the court 

would have had to dismiss the claim under Allustiarte and the other precedents of the 

this Court cited supra at 40-41 because the claim presents the same problems.  The 

proposed claim would be a collateral attack on the district court’s judgment.  Indeed, 

the Nation devotes several pages of its opening brief to explaining why the Second 

Circuit case law applied by the district court is incorrect and contravenes the relevant 

Supreme Court precedent.  E.g., Br. 18-19, 32-33, 47, 50-55.  Deciding whether the 

district court’s judgment resulted in an unconstitutional taking of the Nation’s 
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property would require the Court of Federal Claims to review the judgment and pass 

on its correctness.  The proper course to get relief from erroneous judgments is 

through the appellate process.  Allowing collateral attacks on judgments in the Court 

of Federal Claims “would ‘seriously undercut[] the orderly process of the law.’”  

Allustiarte, 256 F.3d at 1352 (quoting Celotex Corp., 514 U.S. at 313). 

The Nation would have this Court abandon its prior precedent and permit the 

Court of Federal Claims to review the decisions of district courts under the guise a 

“judicial takings” theory.  Br. 46-55.  The Nation relies mainly on the plurality opinion 

in Stop the Beach, 560 U.S. 702.  But as the Court of Federal Claims appropriately 

observed, “a theory of judicial takings . . . has not been adopted in the federal courts.”  

Shinnecock Indian Nation, 112 Fed. Cl. at 385.  In Stop the Beach, only four justices would 

have held that a judicial takings was a valid cause of action.  560 U.S. at 707 (plurality 

opinion).  The other four justices participating in that case concluded that it was 

unnecessary to determine whether the actions of a court could result in a taking.  Id. at 

734 (Kennedy, J., concurring in part, joined by Justice Sotomayor) (“this case does not 

require the Court to determine whether, or when, a judicial decision determining the 

rights of property owners can violate the Takings Clause”); id. at 743-45 (Breyer, J. 

concurring in part, joined by Justice Ginsburg) (same).  The plurality’s opinion in Stop 

the Beach is not binding precedent and does not overturn this Court’s holdings in 
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Allustiarte and other similar cases.  See Texas v. Brown, 460 U.S. 730, 737 (1983).10  

Moreover, even the Stop the Beach plurality would not have awarded money damages 

for a judicial taking as the Nation would have the Court of Federal Claims do here.  

Rather the plurality stated that if they had found that the state court had taken a 

property interest, they “would not validate the taking by ordering [the state] to pay 

compensation.  We would simply reverse the . . . [c]ourt’s judgment.”  560 U.S. at 723 

(Scalia, J.).  This Court has squarely held that such review of another federal court’s 

judgment is outside the jurisdiction of the Court of Federal Claims.  Allustiarte, 256 

F.3d at 1351-52. 

The Nation is incorrect that this Court “recogni[zed] . . . a judicial taking cause 

of action” in Smith v. United States, 709 F.3d 1114 (Fed. Cir. 2013).  Br. 48.  In Smith, 

this Court concluded that the Stop the Beach plurality opinion could not be interpreted 

as creating a judicial takings cause of action that had previously been nonexistent.  

Smith, 709 F.3d at 1116-17.  Smith did not determine that the Court of Federal Claims 

had jurisdiction to hear a judicial takings claim or overrule Allustiarte.  It merely 

recognized that a “theory of judicial takings existed prior to [Stop the Beach]” and held 

only that the alleged judicial takings claims were barred because the statute of 

limitations had long-since run.  Id. at 1116-17 (emphasis added). 
                                                 
10 We could find only one federal appellate decision that has held a judicial decision (in 
that case, a state court decision) deprived a party of property rights without 
compensation. See Robinson v. Ariyoshi, 753 F.2d 1468 (9th Cir. 1985).  That decision 
was later vacated.  Ariyoshi v. Robinson, 477 U.S. 902 (1986). 
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Even if the judiciary could take property in some circumstances, the application 

of such a theory to this case would be inappropriate.  As the Court of Federal Claims 

recognized, “the [district court’s] actions do not resemble the judicial action at issue 

in…Stop the Beach.”  Shinnecock Indian Nation, 112 Fed. Cl. at 386.  In Stop the Beach, the 

issue was whether a state court decision concerning substantive property law and 

holding that established property rights no longer existed thereby “transform[ed] 

private property into public property without compensation.”  Stop the Beach, 560 U.S. 

at 715.  In this case, the district court made no change in substantive property law.  It 

merely ruled that an equitable defense was available to the State that warranted 

dismissal of the Nation’s claim.  Shinnecock Indian Nation, 2006 WL 3501099, at *6 

(A148). 
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CONCLUSION 

The judgment of the Court of Federal Claims should be affirmed. 
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