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INTRODUCTION 

All agree that the Band may prosecute members for offenses beyond Indian 

country that substantially affect its self-governance interests if the authority to 

exercise that jurisdiction: (1) is an inherent aspect of tribal sovereignty; (2) has not 

been implicitly divested; and (3) has not been explicitly divested by Congress.  Mr. 

Kelsey does not seriously dispute that the second and third requirements are 

satisfied.  The issue thus reduces to whether the jurisdiction exercised falls within 

the Band’s inherent sovereignty.  As the Band’s opening brief establishes, it 

certainly does.  The United States – speaking through the Department of the 

Interior, which has played a central role in the development of federal Indian law, 

and the Department of Justice, with the authorization of the Solicitor General – 

unqualifiedly agrees.  Mr. Kelsey’s contrary arguments are baseless.  Every other 

sovereign enjoys this inherent authority; there is no principled reason for treating 

tribes differently; and in fact they have not been treated differently.   

 Tacitly recognizing the weakness of his position, Mr. Kelsey makes 

jurisdiction his fallback theory and leads with his due process claim.  Yet due 

process was the second issue raised in his habeas petition, the second issue decided 

by the magistrate judge (without reference to any authority or the correct analytical 

framework), and not addressed at all by the district court.  And the argument is as 

unfounded as the jurisdictional claim.  The fair-notice requirement has no 
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application to jurisdictional constructions that do not render innocent conduct 

criminal, and the Tribal Court of Appeals’ interpretation of Band law was neither 

unexpected nor indefensible in any event.  

ARGUMENT 

I. THE BAND ENJOYED MEMBERSHIP-BASED JURISDICTION TO 
 PROSECUTE MR. KELSEY 

 A. The Question Presented Is Whether the Band Possesses   
  Extraterritorial Membership-Based Jurisdiction to Safeguard its  
  Self-Governance Interests 
 
 In framing the case, Mr. Kelsey repeatedly posits that the Band justifies its 

exercise of jurisdiction “based only on the fact of tribal membership.”  KB2, 13, 

30.1  But the Band has clearly presented the issue as whether it “has been divested 

of its inherent authority to prosecute tribal members for offenses substantially 

affecting its self-governance interests but taking place outside of its Indian 

country.”  BB3; see also BB41-42.  While Mr. Kelsey states that his crime did not 

affect these interests, KB13 n.5, he advances no argument or facts in support of 

this naked claim, and hence no basis for upsetting the Tribal Court of Appeals’ 

conclusion that “[t]he interests of the Tribe are very strong here.”  Jurisdiction 

Order, RE09, PageID#1540.  See United States v. Stewart, 628 F.3d 246, 256 (6th 

                                                            
1 Mr. Kelsey’s brief is cited as “KB__,” the Band’s opening brief as “BB__,” the 
United States’ brief as “USB__,” the National Congress of American Indians’ 
(“NCAI”) brief as “NCAIB__,” and the National Association of Criminal Defense 
Lawyers’ brief as “NACDLB__.” 
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Cir. 2010) (“Issues adverted to in a perfunctory manner, unaccompanied by some 

effort at developed argumentation, are deemed waived.  It is not sufficient for a 

party to mention a possible argument in the most skeletal way, leaving the court to 

put flesh on its bones.” (quotation marks and alteration omitted)).  

 In any event, the court clearly got it right.  As the United States explains, 

“the prosecution implicated significant sovereign interests” that are “fundamental 

to the exercise of self-government,” USB26, which interests it and the Band have 

described in detail – id.; BB 41-42 – and none of which Mr. Kelsey has disputed.  

The only issue here, then, is whether federal law bars the Band’s prosecution of a 

member for a crime implicating core governmental concerns.  See USB26-27.2  

B. Inherent Tribal Sovereignty Encompasses Extraterritorial 
Criminal Jurisdiction  

 
 The parties agree on the governing analytical framework: tribes retain “those 

aspects of inherent sovereignty not expressly limited by Congress or treaty or 

implicitly divested by virtue of their domestic dependent status.”  KB30; see also 

                                                            
2 Mr. Kelsey likewise erroneously asserts that the Tribal Court of Appeals 
premised its decision solely on territorial jurisdiction.  KB16-17.  In fact, that court 
emphasized the Band’s inherent authority to man[a]ge its internal affairs and 
domestic relations, Mr. Kelsey’s status as a tribal member (and governmental 
official), and his crime’s impact on the Band’s sovereign interests.  Jurisdiction 
Order, RE09, PageID#1538-40.  Even had it not, the question on habeas review is 
whether the prosecution was permissible under federal law, irrespective of how the 
tribal court addressed the issues.  Cf. Gumm v. Mitchell, 775 F.3d 345, 360-61 (6th 
Cir. 2014).  
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BB19-20; USB8; NCAIB4.  Mr. Kelsey makes no claim of congressional 

restriction, and only the faintest claim of implicit divestiture (the two bases for the 

decision below).  Rather, he argues that the authority to prosecute citizens for 

extraterritorial conduct has never been an attribute of inherent sovereignty – for 

tribes or any other sovereign.  This claim contradicts law and history.   

  1. Sovereigns Enjoy Citizenship-Based Criminal Jurisdiction  
 
 Mr. Kelsey’s premise is that sovereignty is necessarily “tether[ed] to 

territory,” KB30, such that the Band’s asserted jurisdiction exceeds “the powers 

inherent to the states as well as the restraints placed on nations.”  KB52.  However, 

as the United States explains, “criminal jurisdiction over extraterritorial conduct 

bearing on legitimate sovereign interests has long been held to be an attribute of 

sovereignty[.]”  USB13; see also BB16-18, 43-44; NCAIB6.  Mr. Kelsey’s own 

sources amply confirm this conclusion.   

 a. International Sovereigns 

 Mr. Kelsey invokes the Restatement (Third) of Foreign Relations Law, 

KB50-51, but it plainly provides that a state has jurisdiction over “its nationals 

outside as well as within its territory.”  Restatement § 402(2).  See also id. 

comment b.  Another Kelsey source explains that a sovereign’s jurisdiction 

“includes territoriality, *** but it also includes such matters as the regulation or 
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protection of nationals[.]”  Kramer, Vestiges of Beale: Extraterritorial Application 

of American Law, 1991 Sup. Ct. Rev. 179, 209-10 (cited at KB50). 

 Nor do Chief Justice Marshall’s statements in Schooner Exchange v. 

McFaddon, 11 U.S. 116, 136 (1812), aid Mr. Kelsey, see KB50-51, as they pertain 

to a sovereign’s “absolute territorial jurisdiction” within which another sovereign 

may not “exercise its territorial powers” absent consent.  11 U.S. at 137 (emphases 

added).  For as another Kelsey source explains, it is “universally conceded” that a 

sovereign may assert non-territorial jurisdiction beyond its borders: 

The authority possessed by a [sovereign] over its members being the 
result of the personal relation existing between it and the individuals 
of which it is formed; its laws travel with them wherever they go, both 
in places within and without the jurisdiction of other powers[.] 
 

Jurisdiction with Respect to Crime, 29 Am. J. Int’l L. (Supp.) 439, 519-20 (1935) 

(quotation marks omitted) (cited at KB50).  Indeed, Chief Justice Marshall 

referenced the “extra-territorial power of every legislature *** [over] its own 

citizens” in Worcester v. Georgia, 31 U.S. 515, 542 (1832).3 

    b. The United States 

 “It is well-established that Congress may criminalize extraterritorial 

conduct.”  United States v. Shibin, 722 F.3d 233, 245 (4th Cir. 2013); see BB43. 

                                                            
3 American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909), see KB51, was 
overruled on the point for which Mr. Kelsey cites it.  See W.S. Kirkpatrick & Co. v. 
Envtl. Tectonics Corp., 493 U.S. 400, 407-08 (1990); McBee v. Delica Co., 417 
F.3d 107, 119 n.8 (1st Cir. 2005). 
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Yet Mr. Kelsey claims the Band “cannot provide any example of a federal court 

relying on citizenship alone, without an explicitly territorial statute, tethered to a 

territorial interest[.]”  Id. at 56.  But the Band has cited, for example, United States 

v. Clark, 435 F.3d 1100 (9th Cir. 2006), see BB43, which involved conviction of a 

citizen for a sexual offense committed overseas.  The underlying statutory 

provision was not “tethered to a territorial interest.”  See 18 U.S.C. § 2423(c).  The 

court instead relied on the “longstanding principle that citizenship alone is 

sufficient to satisfy Due Process[.]”  435 F.3d at 1108.  See also United States v. 

Reeh, 780 F.2d 1541, 1543 n.2 (11th Cir. 1986) (quoted at BB43).  Clark further 

explains that United States v. Davis, 905 F.2d 245 (9th Cir. 1990), cited at KB56, 

involved a non-citizen and in no way “calls into question this principle.” 435 F.3d 

at 1108.  

 Mr. Kelsey also seeks to muddy the waters by invoking the presumption 

against extraterritoriality.  KB 54-56.  But the very existence of the presumption 

confirms what Mr. Kelsey denies – that Congress has the power to assert 

extraterritorial jurisdiction.  Nor is the presumption “tied directly to territoriality,” 

Id. n.13, but is instead rooted in the separation of powers.  See, e.g., Kiobel v. 

Royal Dutch Petroleum Co., 133 S.Ct. 1659, 1664 (2013) (presumption “helps 

ensure that the Judiciary does not erroneously adopt an interpretation of U.S. law 

that carries foreign policy consequences not clearly intended by the political 
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branches.” (emphasis added)).  As such, it “represents a canon of construction *** 

rather than a limit upon Congress’s power to legislate.”  Morrison v. Nat’l 

Australia Bank, 561 U.S. 247, 255 (2010). 

 Moreover, as an interpretive canon, the presumption is irrelevant here.  The 

Band’s highest court has already interpreted tribal law as authorizing 

extraterritorial jurisdiction.  Federal courts generally lack jurisdiction to “interpret 

tribal constitutions and laws,” Cnty. of Charles Mix v. DOI, 674 F.3d 898, 903 (8th 

Cir. 2012) (quotation marks omitted), and ICRA habeas review is no exception, 

see, e.g., Anderson v. Henton, 399 Fed. App’x 280, 281 (9th Cir. 2010) 

(unpublished) (ICRA habeas claim based on tribal law “begins and ends” with 

“dispositive” interpretation of tribal law by tribe’s highest court).  Cf. Moore v. 

Mitchell, 708 F.3d 760, 791 (6th Cir. 2013) (“habeas exists only to correct errors of 

federal law”).  Thus, it is settled that the Band’s laws did extend jurisdiction over 

Mr. Kelsey’s crime; the question here is whether they could do so under federal 

law.  The presumption is not implicated by that question. 

   c. The States 

 States enjoy extraterritorial jurisdiction over their citizens for “matters in 

which the State has a legitimate interest[.]”  Skiriotes v. Florida, 313 U.S. 69, 77 

(1941); see BB44.  Mr. Kelsey disputes this and argues that Michigan law 

exemplifies a territorial restriction on state criminal jurisdiction.  KB53 (quoting 
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M.C.L. § 762.2(2)(a)).  However, Michigan exercises jurisdiction without regard to 

territory over, for example, acts impacting “the system of government or the 

community welfare of this state[.]”  M.C.L. 762.2(2)(c).   

 Mr. Kelsey next argues that Skiriotes, State v. Jack, 125 P.3d 311 (Alaska 

2005), and People v. Weeren, 607 P.2d 1279 (Cal. 1980), cited at BB44, “are not 

relevant to whether one sovereign can assert its criminal jurisdiction within the 

territory of another.”  KB53-54.  But the LaFave treatise – again, a Kelsey 

authority, see KB52 – flatly contradicts his position:  

Apparently, the states may go beyond the territorial principle and rely 
upon a nationality concept in regulating the acts of their citizens 
elsewhere[,] *** either abroad or in another state of the United States. 
 

Wayne R. LaFave et al., 4 Criminal Procedure §16.4(c) (3d ed.) (citing Skiriotes, 

Weeren, and Jack).4  

                                                            
4 Federal courts have interpreted Skiriotes as not limited to the high seas.  See, e.g., 
McKeel v. Islamic Republic of Iran, 722 F.2d 582, 588 (9th Cir. 1983) (“A state, for 
example, may punish the wrongful conduct of its citizens, no matter where it takes 
place.”  (citing Skiriotes)).  The Weeren language quoted by Mr. Kelsey pertains to 
California’s statutorily defined territorial boundary, which exceeded its boundary 
under federal law, 607 P.2d at 1285, and permissibly encompassed defendants’ 
conduct only because “California, in the protection of its legitimate interests may 
exercise penal control over its citizens extraterritorially.”  Id. at 1281.  Jack, 
meanwhile, involved a citizen’s criminal conduct in Canadian territory.  125 P.3d 
at 312.   
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 In sum, as Mr. Kelsey’s own sources confirm, inherent sovereignty 

encompasses extraterritorial jurisdiction over citizens under the circumstances 

presented here. 

2. Like Other Sovereigns, Tribes Enjoy Membership-Based 
Criminal Jurisdiction as an Attribute of Inherent 
Sovereignty 

 
 a. With the premise that sovereignty is strictly tethered to territory laid 

bare, Mr. Kelsey’s claim that Tribes have never enjoyed inherent membership-

based criminal jurisdiction cannot survive.  Wheeler makes plain that “[b]efore the 

coming of the Europeans, the tribes were self-governing sovereign political 

communities.  Like all sovereign bodies, they then had the inherent power to 

prescribe laws for their members and to punish infractions of those laws.”  United 

States v. Wheeler, 435 U.S. 313, 322-23 (1978) (emphasis added; citation omitted).  

See BB20-21; USB8-10.  By definition, Tribes enjoyed this inherent power 

independent of Indian country boundaries, which did not exist prior to European 

settlement.  And as the Solicitor of the Interior has elaborated, and the United 

States has affirmed, it is “a matter of historical record” that tribes exercised this 

“original sovereignty” outside their territories, before and after the advent of Indian 

country.  Solicitor Opinion, BB Appendix B at 10-11; USB10-11 (“There can be 

no dispute that Indian tribes historically exercised jurisdiction to punish members 
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for offenses against tribal order without regard to whether the conduct occurred 

within recognized tribal territory.”). 

 Mr. Kelsey claims that the Solicitor’s 1939 Opinion was never published, 

implying that it warrants no attention from this Court.  KB48 n.11.  In fact, it 

appears in the Opinions of the Solicitor of the Department of the Interior Relating 

to Indian Affairs 1917-1974.  See http://thorpe.ou.edu/sol_opinions/p876-900.html, 

at 892, included at BB Appendix B.  As the Introduction to that compilation states, 

in 1968 Congress directed the publication of the Solicitor’s official opinions, 25 

U.S.C. § 1341(a)(3).  The Introduction further states that such opinions frequently 

serve broad and important purposes, including “defin[ing] tribal governmental 

powers,” and that the “utility of the opinions *** [is] that they are often accorded 

‘great weight’ by the courts.”  See Reply Appendix A. 

 Nor does Mr. Kelsey identify anything in the historical record to challenge 

the Solicitor’s conclusions.  His claim that the Band posits a jurisdiction that has 

“[n]ot once *** been addressed or even noted *** for centuries,” KB38, is simply 

incorrect.  In one famous example, a prominent Cherokee leader was killed in 1839 

by tribal members in the State of Arkansas, outside of Cherokee territory, for 

signing the fraudulent treaty that initiated the Trail of Tears.  See Wilkins, 

Cherokee Tragedy: The Ridge Family and the Decimation of a People, 331, 338-39 

(2d rev. ed. 1989).  This and related homicides brought the Cherokees to the brink 
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of civil war.  Id. at 340-41.  The United States demanded that the Cherokee take 

action to quell the growing unrest, particularly with respect to the original 

homicide, telling the Nation’s leadership that it was “in your power” to restore 

peace.  Letter to John Ross, July 8, 1839, in Annual Report of the Commissioner of 

Indian Affairs (“1839 Report”), 26th Cong. 1st Sess. 1839, H. Doc. 2, at 371-72.5  

The Nation likewise understood that it had authority over the matter, though it 

chose to exercise that authority in a different manner than the United States had 

urged by issuing the following decree: 

[T]o calm the present unhappy excitement, *** we, the people of the 
eastern and western Cherokees, in national convention assembled, *** 
by the authority and in the exercise of our plenary powers, do ordain 
and decree *** that a full and free pardon *** is hereby granted to all 
persons, citizens of the eastern or western Cherokee nation, who may 
be chargeable with the act of murder *** of any Cherokee previously 
to the passage of this decree; whether the same may have been 
committed within the limits of the eastern and western Cherokee 
country or elsewhere. 

Order of the National Convention of the Cherokee Nation, July 10, 1839, 1839 

Report at 393 (emphasis added).  See also Cherokee Tragedy at 341.6  

                                                            
5
 Available at http://www.doi.gov/ost/tribal_doc_archive/upload/T-21875.pdf.  

6
 The United States, unconvinced that the pardon would restore peace (but never 

questioning Cherokee authority to issue it), threatened to prosecute the murders.  
See, e.g., 1839 Report at 425 (Letter from Secretary of War Poinsett to General 
Arbuckle, Nov. 9, 1839 (recognizing the Cherokee right to “enact all laws 
necessary for the government of the nation,” while asserting the United States’ 
independent obligation “to take all proper measures” to restore peace)).  The 
Cherokee ultimately resolved the crisis through political compromise.  The pardon 
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 This same understanding prevailed elsewhere – including at the highest 

levels of the United States Department of Justice – and at different time periods.  

In 1882, a Creek Indian murdered an Arapahoe on the reservation of a third Tribe, 

the Pottawatomie.  The Solicitor General, in an opinion then adopted by the 

Attorney General, concluded that the United States lacked jurisdiction as the crime 

was between Indians (this predated the Major Crimes Act), and that the crime 

might instead be prosecuted by the Creek or Arapahoe “founded fairly upon a 

violation of some law of one or other of them having jurisdiction of the offense in 

question according to general principles,” even though it unquestionably had 

occurred beyond their respective Indian country.  Crimes Committed by Indians, 

June 27, 1883, in Official Opinions of the Attorney General of the United States, 

Vol. XVII at 570, 566-70 (Reply Appendix B).  See also State ex rel. Truman v. 

McKenney, 2 P. 171, 177 (Nev. 1883) (explaining that until Nevada extended 

jurisdiction over off-reservation offense involving tribal members, tribal 

jurisdiction was exclusive and that Tribes’ “right of self-government, and to 

administer justice among themselves *** has never been questioned” (quotation 

marks omitted)), superseded by statute as discussed in State v. Buckaroo Jack, 96 

P. 497, 497 (Nev. 1908) (“Prior to 1885, the courts of this state were without 

jurisdiction to punish for an offense committed by one Indian against another 

                                                                                                                                                                                                

stood and neither the federal government nor Arkansas ever prosecuted the off-
reservation homicide.  Cherokee Tragedy at 341.   
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Indian, whether the offense was committed on or off of an Indian reservation.” 

(emphasis added)).   

 b. Mr. Kelsey centers his claim that Tribes have never enjoyed 

membership-based jurisdiction on cases discussing tribal territorial jurisdiction.  

KB31-35.  There is no question that the Supreme Court has shifted from its early 

view of robust tribal territorial jurisdiction to its present view of constrained tribal 

territorial authority over non-Indians, see KB33-34 (string-citing cases).  However, 

as the United States explains, “the rationale of those opinions does not apply to a 

tribe’s jurisdiction to enforce rules for its own members[.]”  USB14.  To the 

contrary, membership status “counts as the primary jurisdictional fact” regarding 

tribal authority over individuals.  Nevada v. Hicks, 533 U.S. 353, 382 (2001) 

(Souter, J., concurring).  

 In contrast to Mr. Kelsey’s territorial jurisdiction cases stand Wheeler and 

Duro, which govern the Tribes’ membership-based jurisdiction.  He argues that 

because those cases involved crimes within Indian country, “[t]hey, like tribal 

sovereignty, are rooted in land.”  KB35.  The Court has a different view, however, 

of the foundation of those decisions – and of membership jurisdiction – and it is 

not real property.  Rather, “[r]etained criminal jurisdiction over members is 

accepted by our precedents and justified by the voluntary character of tribal 

membership and the concomitant right of participation in a tribal government, the 
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authority of which rests on consent.”  Duro, 495 U.S. at 694 (emphasis added).  It 

is precisely because “[a] tribe’s additional authority comes from the consent of its 

members,” the Court has emphasized, that “in the criminal sphere membership 

marks the bounds of tribal authority.”  Id. at 693.  Cf. Blackmer v. United States, 

284 U.S. 421, 436 (1932) (extraterritorial criminal jurisdiction justified by “the 

obligations of citizenship” and “the duties of the citizen in relation to his own 

government”).7 

Mr. Kelsey is no freer to wish away this language than was the district court 

to disregard it.  The Court has clearly explained the principle informing its 

recognition of tribal membership-based jurisdiction, and that principle applies as 

forcefully to Mr. Kelsey’s sexual assault of a tribal employee at a tribal function at 

the Tribal Community Center as it would had the same crime occurred on the 

Band’s trust land. 

                                                            
7 Mr. Kelsey acknowledges that in John v. Baker, 982 P.2d 738, 754 (Alaska 
1999), the Alaska Supreme Court held that Tribes’ membership-based jurisdiction 
as affirmed in Wheeler and Duro exists as “a source of sovereignty independent of 
the land they occupy.”  KB34 n.8.  He seeks to distinguish John based on 
“idiosyncrasies” in Alaska’s legal context.  Id.  In the Alaska Native Claims 
Settlement Act (“ANCSA”), 43 U.S.C. §§ 1601-1629h, Congress revoked the 
Indian country status of almost all Alaska tribal lands.  John, 982 P.2d at 748.  This 
was not an idiosyncrasy but a stark jurisdictional development, one which renders 
more, not less, relevant John’s determination that Alaska tribes retain membership-
based jurisdiction independent of the territorial jurisdiction that ANCSA 
obliterated.   
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 Nor can Mr. Kelsey alter the meaning of Duro and Wheeler by excerpting 

United States v. Lara, 541 U.S. 193 (2004).  Lara affirmed Congress’s authority to 

restore the tribal criminal jurisdiction over non-member Indians that Duro had 

deemed implicitly divested.  It described this power over non-members as “similar 

in some respects to the power to prosecute a tribe’s own members – a power that 

this Court has called ‘inherent.’  [citing Wheeler].  In large part it concerns a tribe’s 

authority to control events that occur upon the tribe’s own land.”  Id. at 204.  Only 

through the liberal use of ellipses can Mr. Kelsey transform this statement, which 

affirms the inherent nature of criminal authority over members and recognizes that 

tribal jurisdiction over non-member crimes will most often involve incidents on a 

tribe’s land, into a “holding” that membership-based jurisdiction is restricted to 

Indian country.  See KB36.8 

 The Supreme Court’s re-affirmation in Michigan v. Bay Mills Indian 

Community, 134 S.Ct. 2024 (2014), that tribal sovereign immunity extends beyond 

                                                            
8 Mr. Kelsey’s reliance on Talton v. Mayes, 163 U.S. 376 (1896), see KB34-35, is 
likewise misplaced.  Talton concerned whether the Bill of Rights applied to the 
prosecution of a Cherokee citizen by the Cherokee government for a murder 
committed in Cherokee Territory.  163 U.S. at 379.  The Court’s references to 
Cherokee “local” powers were not geographical but derive from this context, as the 
Court distinguished between local and federal powers and held the Bill of Rights 
not to apply to the former.  While the Court stated, moreover, that the Cherokee 
government could prosecute its members for crimes within the Nation’s territory, it 
nowhere suggested that this demarked the limits of Cherokee authority.  In seeking 
to draw a negative implication from the Court’s statement Mr. Kelsey disregards 
the Court’s admonition that its opinions should not be read like statutes.  Hicks, 
533 U.S. at 372.  
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Indian country is fatal to Mr. Kelsey’s claim that inherent sovereignty per se 

cannot transcend tribal borders.  See BB13, 27.  He argues that Bay Mills is 

inapposite because “tribal immunity does not implicate the interests of self-

government[.]” KB45.  Even if this were true, Mr. Kelsey fails to explain why 

powers that implicate self-government would enjoy less force outside of Indian 

country than ones that do not.  And the Court disagrees in any event, describing 

tribal immunity as a “core aspect[] of sovereignty[.]”  134 S.Ct. at 2030.  Nor does 

this Court’s observation in Bay Mills that tribal immunity differs from other federal 

court jurisdictional issues because it does not arise from Article III, 695 F.3d 406, 

414 (6th Cir. 2012), remotely support Mr. Kelsey’s suggestion that this Court 

“correctly observed” that tribal immunity can be non-territorial while other 

inherent tribal powers cannot.  See KB44-45. 

*                    *                    * 

 As the United States well summarizes, “[b]ecause criminal jurisdiction over 

extraterritorial conduct bearing on legitimate sovereign interests has long been held 

to be an attribute of sovereignty, and because [tribal punishment of members for 

crimes] committed *** outside of the Indian country is a matter of historical 

record, such jurisdiction is an inherent power that tribes retain under federal law, 

unless there has been an express divestiture by treaty or statute, or an implied 
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divestiture as a necessary result of a tribe’s dependent status.”  USB13 (quotation 

marks and citations omitted).   

 C. Tribes Have Not Been Implicitly Divested of Membership-  
  Based Criminal Jurisdiction  
 
 The court below held that Tribes have been implicitly divested of 

extraterritorial criminal jurisdiction over their members.  Opinion, RE41, 

PageID#583-84.  This holding flouts the Supreme Court’s repeated 

pronouncements that implicit divestiture applies only to certain powers “involving 

the relations between an Indian tribe and nonmembers of the tribe.”  Wheeler, 435 

U.S. at 326.  See BB22-23; USB14-16.   

 Mr. Kelsey acknowledges that “‘the sovereign power of a tribe to prosecute 

its members *** clearly does not fall within that part of sovereignty which the 

Indians implicitly lost by virtue of their dependent status,’” KB36-37 (quoting 

Wheeler), but makes a faint attempt to shoehorn his case into the doctrine, 

suggesting that because his crime took place extraterritorially the non-member 

interests of another sovereign are involved.  KB37.  However, as the United States 

explains, affirming the Band’s jurisdiction would neither diminish concurrent state 

jurisdiction nor empower the Band to make extraterritorial arrests.  USB28; see 

also BB51.  This matter simply cannot be re-characterized as involving the Band’s 

“external relations” in a way that would permit judicial divestiture under Supreme 

Court precedent.  USB16-18. 
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 Bay Mills is again instructive.  There, it was clear that affirmation of tribal 

immunity beyond tribal borders would affect non-Indian interests including, in that 

case, core State regulatory concerns.  The Court nevertheless declined to disturb 

that sovereign power, choosing instead to accord “judicial respect for Congress’s 

primary role in defining the contours of tribal sovereignty.”  Bay Mills, 134 S.Ct. at 

2039.  Mr. Kelsey has given this Court no basis to do otherwise here.   

 D. Congress Has Not Divested Tribes of Membership-Based   
  Criminal Jurisdiction 
 
 Mr. Kelsey appropriately has not claimed that Congress has stripped the 

Tribes of extraterritorial criminal jurisdiction.  Like the district court, however, he 

suggests that several statutes extending federal criminal jurisdiction into Indian 

country evidence a belief that tribal criminal jurisdiction does not exist outside of 

it, KB38-39, and asserts that the United States concurs.  KB39.  But the United 

States’ briefing on this point, as on so many others, is clear.  As it explains, the 

argument: 

misconstrues the context and purpose of the Indian country statutes.  
 
*** Congress did not act to restrict tribal powers, but instead to enable 
federal enforcement.  See Keeble, 412 U.S. at 209-12.  Congress did 
not, at the same time, address jurisdiction over Indian offenses outside 
Indian country because *** ‘the problem Congress set out to address 
*** arose in Indian lands alone.’  See Bay Mills, 134 S.Ct. at 2034.  
 

USB19-21; see also BB33-37. 
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 By contrast, as the United States underscores, when Congress later enacted a 

statute – ICRA – that concerns tribal, as opposed to federal, jurisdiction, it did not 

limit its reach to Indian country.  “Thus, there is no basis for the suggestion that 

Congress closely regulated tribal jurisdiction over offenses within but not outside 

Indian country.”  USB21.  Indeed, Mr. Kelsey relies on ICRA for his due process 

challenge here.   

Mr. Kelsey has no response to this, or to the fact that Congress expressly 

included an Indian country limitation on the power to prosecute non-Indians that it 

restored in the Violence Against Women Act, 25 U.S.C. § 1304(c)(1)-(2).  See 

BB39-40.  If Congress believed that Tribal authority was already thus limited it 

would have had no need to include that restriction in the Act. 

E. The Stray Authorities Asserted by Mr. Kelsey Do Not Alter the 
Proper Outcome in this Case 

 
 The analytical framework that all agree governs this case compels one 

conclusion:  the Band enjoys the inherent authority, never divested, to prosecute 

members for crimes substantially affecting its self-governance interests.  Mr. 

Kelsey seeks to escape this conclusion through the scattershot invocation of 

various sources, but none bear that weight.  For example, the court in Fife v. Moore 

subsequently “acknowledged that Indian tribes ‘may well’ possess extraterritorial 

criminal jurisdiction.”  USB9 n.4.  
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 Mr. Kelsey also invokes a nineteenth century opinion, Ex parte Kenyon, 14 

F.Cas. 353 (W.D. Ark. 1878).  But Kenyon concerned a crime committed by a non-

Cherokee defendant.  Id. at 353, 355.  Its statement that “the place where the act 

was committed was beyond the territorial limits of [the Cherokee court’s] 

jurisdiction, [and that this] alone would be conclusive of this case,” id. at 355 

(emphasis added), must be read in that light.  For, as the court further explained, 

since the defendant was a non-Cherokee “the [tribal] court *** did not have 

jurisdiction over his person.  And if it did not have jurisdiction of either the subject 

matter or the person of the [defendant], it could not try and sentence him to 

imprisonment[.]”  Id.9   

 Mr. Kelsey further asserts that “[i]t is hornbook law that tribal criminal 

jurisdiction ends at territorial borders.”  KB46.  This is a deeply flawed statement. 

Several of Mr. Kelsey’s sources have no citations or only demonstrably inaccurate 

versions of the same, while others predate the framework for assessing inherent 

tribal powers established in Wheeler.  These include the 1942 edition of Cohen’s 

Handbook, which cites to sources the errors of which the Band has demonstrated, 

BB31-32, and to which Mr. Kelsey has no substantive response, KB46 n.10.   

Most significantly, Mr. Kelsey makes no mention of the current edition of 

Cohen’s Handbook, which the Supreme Court has recently described as “the 

                                                            
9 The Court’s sole reference to Kenyon in Elk v. Wilkins, 112 U.S. 94, 108 (1884), 
was to explain that the case was irrelevant to the issue before it. 
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leading treatise on federal Indian law.”  Match-E-Be-Nash-She-Wish Band of 

Pottawatomi Indians v. Patchak, 132 S.Ct. 2199, 2211 (2012).  This is a glaring 

omission, for the treatise fully accords with the position of the United States, 

NCAI, and the Band in this case: 

Tribal jurisdiction based on membership finds support in United 
States v. Mazurie, in which the Supreme Court observed that tribes 
*** “possess[] attributes [of sovereignty] over both their members and 
their territory.” *** This authority over members extends to the 
criminal law *** “Retained criminal jurisdiction over members is 
accepted by our precedents and justified by the voluntary character of 
tribal membership and the concomitant right of participation in tribal 
government, the authority of which rests on consent[.]”  [citing Duro].  
This sort of non-territorial based jurisdiction is analogous to the 
principle of international law recognizing a state’s authority to 
prescribe law to regulate the conduct of its citizens outside of the 
state’s territory.  [citing Restatement (Third) of Foreign Relations 
Law].  The more closely a matter is related to core tribal interests, the 
stronger the case is for recognition of jurisdiction based on 
membership in the tribe. 
 

Cohen’s Handbook of Federal Indian Law § 4.01[2][d] (2012). 

 F. Vindication of Extraterritorial Criminal Jurisdiction is   
  Critical to Tribes Generally and the Band Specifically 
 
 The Band and NCAI canvass tribal provisions from around the country that 

assert extraterritorial jurisdiction over members.  BB48-51 & Appendix C; 

NCAIB27-31 & Appendix.  Mr. Kelsey claims that only one “asserts membership-

based criminal jurisdiction over member conduct wherever it occurs.”  KB41.  This 

is not accurate, but nor does it help Mr. Kelsey.  That Tribes assert their sovereign 

prerogatives to carefully define the offenses over which they extend extraterritorial 
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jurisdiction (as do the federal and state governments) only underscores the 

importance of that jurisdiction.  The crimes addressed implicate interests of 

unquestionable importance to Tribes and their members, see NCAIB27-29; BB48-

51, and the ability to prosecute such crimes extraterritorially is vital, especially to 

the many Tribes like the Band whose land bases have been shattered.  This matter, 

involving the sexual assault of a tribal employee by a governmental official at a 

tribal function, is a case in point. 

 Given such interests, Mr. Kelsey’s claims that asserting jurisdiction over 

members for crimes bearing on tribal self-governance is unjust ring hollow.  Tribes 

historically possessed this authority, Congress has not divested it, and it remains 

fully “justified by the *** concomitant right of participation in a tribal government, 

the authority of which rests on consent.”  Duro, 495 U.S. at 694. 

II. THE TRIBAL COURT OF APPEALS’ DECISION DID NOT 
VIOLATE FAIR NOTICE 

 
To prevail on his due process claim, Mr. Kelsey must show that: (1) 

jurisdictional decisions that do not retroactively convert an innocent act into a 

crime nevertheless implicate the right to fair notice; and (2) the Court of Appeals’ 

decision was unexpected and indefensible by reference to the law as expressed 

prior to his conduct.  He fails on both counts. 
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A. The Fair Notice Requirement Does Not Apply Here 
 

“All of [the Bouie cases] involved judicial decisions that allegedly 

retroactively converted an innocent act into a crime.”  Webb v. Mitchell, 586 F.3d 

383, 393 (6th Cir. 2009).  Most jurisdictional determinations, including this one, 

threaten no such conversion, and hence do not implicate fair notice.  BB56-62.  In 

disagreeing, Mr. Kelsey and his amicus rely on cases grounded in the Ex Post 

Facto Clause.  See KB24-28; NACDLB15, 22-24.  However, Rogers v. Tennessee 

instructs that “incorporation of the [ex post facto analysis] into due process 

limitations on judicial decisionmaking would place an unworkable and 

unacceptable restraint on normal judicial processes[.]”  532 U.S. 451, 461 (2001). 

See Webb, 586 F.3d at 393. 

Hence, arguments that Mr. Kelsey was potentially subjected to increased 

punishment and deprived of a procedural defense by the Court of Appeals’ 

decision are irrelevant.  See KB17, 24-26, 28-29; NACDLB15, 20-24.  Those are 

ex post facto concepts.  See Means v. N. Cheyenne Tribal Court, 154 F.3d 941, 948 

(9th Cir. 1998), overruled on other grounds, United States v. Enas, 255 F.3d 662 

(9th Cir. 2001).  What due process requires is “fair warning that certain conduct 

will give rise to criminal penalties,” Rogers, 532 U.S. at 459 (quotation marks 

omitted), and Mr. Kelsey indisputably had that.  
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Mr. Kelsey’s principal case, Means, concerned a statute’s retroactive effect 

under the Ex Post Facto Clause.  154 F.3d at 947-48.  And Helton v. Fauver, 930 

F.2d 1040 (3rd Cir. 1991), and People v. Morante, 975 P.2d 1071 (Cal. 1999), were 

both decided before Rogers, when, as this Court has noted, many courts mistakenly 

believed that fair notice and ex post facto principles “were coextensive.”  Webb, 

586 F.3d at 392.  Helton explicitly applied those principles to a due process claim.  

930 F.2d at 1045-46.  And the California Supreme Court at the time of Morante 

labored under the same error, see, e.g., Moss v. Superior Court, 950 P.2d 59, 81 

(Cal. 1998), as the magistrate still does here.  See Report, RE35, PageID#31 

(referring to the “ex post facto nature” of the tribal court’s decision).10 

The only authority cited by Mr. Kelsey not rooted in ex post facto principles 

is Hydro Resources, Inc. v. EPA, 608 F.3d 1131 (10th Cir. 2010) (“HRI”).  HRI 

concerned whether federal or State regulators had jurisdiction to issue a mining 

permit, which required the court to examine whether 18 U.S.C. § 1151, which 

defines the Indian country over which federal and tribal governments (as opposed 

to States) have primary jurisdiction, should be given a precise or more open-ended 

                                                            
10 Nor can the Ex Post Facto Clause be invoked by mischaracterizing the Tribal 
Court’s decision as “quasi-legislative.”  See KB29.  “[I]t is irrelevant whether a 
decision *** is ‘judicial’ or ‘legislative’ in a descriptive sense.  The Ex Post Facto 
Clause does not apply to decisions rendered by courts as an institutional matter.”  
United States v. Treadwell, 593 F.3d 990, 1016 (9th Cir. 2010). 
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construction.  Id. at 1134, 1147-48.  The court opted for the former, citing fair 

notice as a policy supporting its decision.  Id. at 1160-63. 

Thus, the applicability of Bouie to jurisdictional determinations was not 

squarely presented to or decided by the HRI court in the context of a criminal 

prosecution.  And to the extent that the court assumed that jurisdictional 

determinations can implicate fair notice concerns, that assumption made sense in 

HRI in a way it does not here.  Whether federal or state jurisdiction applies to 

particular land can often (particularly in the tribal context) “convert[] an innocent 

act into a crime.”  Webb, 586 F.3d at 393.  For example, as HRI noted, federal laws 

criminalize transporting liquor into Indian Country, and if those boundaries are 

unclear, “[o]ne wrong guess, and the pop of a champagne cork makes [an 

unsuspecting] couple federal offenders.”  608 F.3d at 1161.  No such concern 

arises here, because as Mr. Kelsey concedes, see KB28, his conduct was criminal 

under both Michigan and Band law. 

In contrast to HRI, United States v. al Kassar, 660 F.3d 108 (2d Cir. 2011), 

directly addressed Bouie in the context of a prosecution and held it inapplicable to 

jurisdictional determinations that do not render innocent conduct criminal.  See 

BB55-56.  Mr. Kelsey dismisses al Kassar as “consider[ing] offenses for which 

Congress had explicitly authorized extraterritorial jurisdiction.”  KB27.  In fact, 

one offense “contain[ed] no explicit extraterritorial provision,” 660 F.3d at 118, 
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and the holding applied squarely to it.  Nor did the Circuit consider Bouie “only 

glancingly.”  KB27.  Rather, it held directly that fair warning ensures  

that “no man shall be held criminally responsible for conduct which 
he could not reasonably understand to be proscribed.”  Bouie v. City of 
Colombia.  Fair warning does not require that the defendants 
understand that they could be subject to criminal prosecution in the 
United States so long as they would reasonably understand that their 
conduct was criminal and would subject them to prosecution 
somewhere. 
 

660 F.3d at 119 (citation omitted; emphasis in original) (quoting Bouie, 378 U.S. at 

351).  Accepting Mr. Kelsey’s position would place this Court in direct conflict 

with the Second Circuit. 

B.  The Tribal Court of Appeals’ Decision Was Not  
 Unexpected and Indefensible 
 

Even if jurisdictional determinations implicate Bouie, Mr. Kelsey must also 

demonstrate that the Court of Appeals’ decision was unexpected and indefensible.  

Rogers, 532 U.S. at 462.  This he cannot do. 

a. Mr. Kelsey first claims that the court “rewrote” the law, KB29; 

“replac[ed] the Band’s legislated preferences with its own,” KB22; and “created 

criminal jurisdiction where *** none existed,” KB17. 

The court did none of that.  As the Band has detailed, its Constitution, the 

Tribal Court Ordinance, and Section 4.02 of the Law and Order Ordinance all 

provided criminal jurisdiction over Mr. Kelsey based on his membership or the fact 
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that his crime occurred on Band-owned property.  BB58-59.  The Court of Appeals 

accordingly did not rewrite law or create jurisdiction where none previously 

existed.  It simply deemed the one jurisdictional outlier – the narrower definition of 

the Band’s territorial jurisdiction contained in Section 4.03 of the Law and Order 

Ordinance – subordinate to the broader constitutional definition of that jurisdiction.   

This was not a rogue act.  See Zivotofsky v. Clinton, 132 S.Ct. 1421, 1427-28 

(2012) (“At least since Marbury v. Madison, we have recognized that when an Act 

of Congress is alleged to conflict with the Constitution, ‘[i]t is emphatically the 

province and duty of the judicial department to say what the law is.’” (citation 

omitted)).  That Section 4.03 was purportedly more specific, KB21, is irrelevant 

because “[w]here a specific statute *** conflicts with a general constitutional 

provision, the latter governs.”  Nitro-Lift Techs. v. Howard, 133 S.Ct. 500, 504 

(2012).  Nor was holding Section 4.03 to be unconstitutionally narrow “without an 

analog in federal or state jurisprudence.”  KB8.  See, e.g., DeRolph v. State, 677 

N.E.2d 733, 740, 747 (Ohio 1997) (invalidating statute as too narrowly construing 

constitutional mandate “to provide a thorough and efficient system of public 

schools”); Abbott v. Burke, 575 A.2d 359, 408 (N.J. 1990) (same); Lee v. Smith, 

373 N.E.2d 247, 250 (N.Y. 1977) (same regarding “affirmative [constitutional] 

duty to aid the needy” (quotation marks omitted)).   
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Due process simply does not prohibit the judicial “resolution of uncertainty 

that marks any evolving legal system,” Metrish v. Lancaster, 133 S.Ct. 1781 

(2013) (quotation marks omitted); see also O’Neal v. Bagley, 743 F.3d 1010, 1017 

(6th Cir. 2013), and that resolution is precisely what the court accomplished here.  

b. Nor was the Court of Appeals’ conclusion unexpected or indefensible.  

Mr. Kelsey nowhere disputes that the Constitution and Tribal Court Ordinance 

provided unambiguous notice of the Band’s jurisdiction based on his membership 

and the Band’s ownership of the Community Center.  See BB58-59.  And while he 

argues that Section 4.02’s clear assertion of criminal jurisdiction over “all Indians” 

did not supply additional warning because of posited limits on the Band’s 

jurisdiction over non-member Indians, KB20 n.7, that argument provides him no 

refuge as he is indisputably both an Indian and a Band member. 

That multiple provisions of Band law provided jurisdiction over his crime 

saps Mr. Kelsey’s fair notice argument of force.  See USB29 n.10.  He accordingly 

makes little attempt to argue that the Court of Appeals’ ruling was unexpected and 

indefensible, though this is the heart of the due process analysis.  KB29-30.  His 

sole argument is that Champagne v. Little River Band, RE12, PageID#148-168, 

“uph[eld] Section 4.03 and recogniz[ed] it as a limitation on the Band’s ability to 

prosecute extraterritorial conduct[.]”  KB30.   
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Champagne did no such thing.11  And it was decided nearly two years after 

Mr. Kelsey’s crime.  See id. at 168; BB8.  Fair notice is determined with “reference 

to the law which had been expressed prior to the conduct in issue.”  Rogers, 532 

U.S. at 462 (quotation marks omitted); see also United States v. Beals, 698 F.3d 

248, 273 (6th Cir. 2012) (rejecting Bouie claim in part because defendant was 

“unable to point to one decision in existence at the time he committed the offense 

that favored his reading of the statute” (emphasis added)).  Mr. Kelsey’s decision 

to nevertheless rely so heavily on Champagne exemplifies how bereft of support is 

his claim that he lacked fair notice of the Band’s jurisdiction, let alone of the 

criminal nature of his conduct.12 

CONCLUSION 

The judgment of the district court should be reversed. 

 

 

                                                            
11 Because the Champagne court concluded that the “the locus of the crime” was 
within the Band’s Indian Country, RE12, PageID#156, it had no occasion to 
consider whether Section 4.03 permissibly limited the Band’s territorial 
jurisdiction in light of the contrary provisions of the Band’s Constitution and laws. 
12 If the Court nonetheless rules in favor of Mr. Kelsey on this claim, the Band 
urges it still to decide the jurisdictional issue.  This Court has discretion to reach 
both issues even when one is dispositive, see, e.g., United States v. Thouvenot, 
Wade & Moerschen, Inc., 596 F.3d 378, 383 (7th Cir. 2010) (Posner, J.), and doing 
so would be appropriate here.  The jurisdictional question is of great significance 
to the Band and tribes generally, as reflected by the participation of NCAI and the 
United States in the case. 
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Respectfully submitted this 23rd day of February, 2015.        
 
 
Dan Himmelfarb 
MAYER BROWN LLP 
1999 K St., N.W. 
Washington, D.C. 20006 
(202) 263-3000 
dhimmelfarb@mayerbrown.com 
 

By: /s/  Riyaz A. Kanji 
 Riyaz A. Kanji 
 Counsel of Record 
 David A. Giampetroni 
 Philip H. Tinker 
 KANJI & KATZEN, PLLC 
 303 Detroit Street 
 Suite 400 
 Ann Arbor, Michigan 48104 
 (734) 769-5400 
 rkanji@kanjikatzen.com 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

      Case: 14-1537     Document: 42     Filed: 02/24/2015     Page: 38



31 
 

CERTIFICATE OF COMPLIANCE 

 

I hereby certify that this brief complies with the type-volume limitation of 

Federal Rule of Appellate Procedure 32(a)(7)(B). The brief contains  6,970 

words, excluding the parts of the brief exempted by Federal Rule of Appellate 

Procedure 32(a)(7)(B)(iii). 

Dated: February 23, 2015 By:  /s/Riyaz A. Kanji 
        Riyaz A. Kanji 
         

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

      Case: 14-1537     Document: 42     Filed: 02/24/2015     Page: 39



32 
 

 
 

CERTIFICATE OF SERVICE 
 

I certify that on February 23, 2015, this document was served on all parties 

or their counsel of record through the CM/ECF system if they are registered users 

or, if they are not, by placing a true and correct copy in the United States mail, 

postage prepaid, to their address of record. 

        /s/ Riyaz A. Kanji 
        Riyaz A. Kanji 

 

      Case: 14-1537     Document: 42     Filed: 02/24/2015     Page: 40



 

 

 

 

 

 

 

 

 

APPENDIX A 
 

Introduction to Opinions of the Solicitor of the Department of the Interior  

Relating to Indian Affairs 1917-1974  

 

Available at, http://thorpe.ou.edu/sol_opinions/p1-26.html 

 

 

      Case: 14-1537     Document: 42     Filed: 02/24/2015     Page: 41



Home

INTRODUCTION

    Congress, by the Indian Civil Rights Act of 1968, authorized and directed the Secretary of the Interior to
"have prepared, to the extent determined by the Secretary . . . to be feasible, an accurate compilation of the
official opinions, published and unpublished, of the Solicitor of the Department of the Interior relating to
Indian affairs . . .". 25U.S.C. � 1341. These volumes represent an endeavor to carry out that mandate.

    Some of the opinions included here have previously appeared in the series entitled Decisions of the
Department of the Interior Relating to Public Lands (cited "L.D.") and its continuation, Decisions of the
Department of the Interior (cited "I.D."). Most, however, have never before been published. Thus, an
extremely valuable, but largely inaccessible, source for the study of Indian law has become available to the
public for the first time.

    The opinions of the chief legal officer of the Department of the Interior, which has primary responsibility
for the management of Indian affairs, often have implications reaching far beyond the perimeters of ordinary
administrative decisions. They deal not only with matters arising from the day-to-day functioning of the
Bureau of Indian Affairs, but also interpret major Indian statutes, determine the status of Indian land and
rights in natural resources, define tribal governmental powers and analyze many other subjects of vital import
to Indian tribes and Indian people.

    The utility of the opinions in these volumes is not that they have binding effect but that they are often
accorded "great weight" by the courts. See United States v. Jackson, 280U.S. 183, 193 (1930) and Udall v.
Tallman, 380 U.S. 1 (1965). The extensive index provided in these volumes will hopefully facilitate efforts of
practitioners in finding the more important and useful opinions and legal conclusions of administrative
officers.

    It should be noted that, while every effort was made to find all existing opinions, inevitably, in a project of
this scope, some will have inadvertently been missed. (Seven opinions, located after this compilation was sent
to the printer, are included in the Addenda.) Moreover, it was determined at the time the compilation was sent
to the printer that the 1968 Act authorized publication only of those opinions signed by the Solicitor or
Deputy Solicitor. Therefore, decisions and opinions of other officials, such as Assistant Secretaries and
Associate Solicitors, are not included, unless they were expressly approved by the Solicitor.

    It is expected that supplements to this compilation will be published periodically. In the mean time, recent
important opinions can be located through the Index-Digest published by the Office of Hearings and Appeals
of the Department of the Interior, which indexes all opinions included in the annual volume of Interior
Decisions as well as major unpublished opinions.

    This compilation was prepared in the Office of the Solicitor, under the direction of Deputy Solicitors
Raymond C. Coulter and David E. Lindgren, by the staff of the Indian Civil Rights Task Force.
 

STOCKBRIDGE AND MUNSEE TRIBE--
PER CAPITA PAYMENTS

D.-42071                                                                                                                                          October 8,

Opinions of the Solicitor of the Department of the Interior Relating to In... http://thorpe.ou.edu/sol_opinions/p1-26.html
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