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DISCLOSURE STATEMENT 

 Pursuant to 22 NYCRR § 500.1(f) Plaintiff-Respondent Sue/Perior Concrete 

& Paving, Inc. does not have any corporate parents or subsidiaries.  It is affiliated 

with Man O’Trees, Inc. 
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PRELIMINARY STATEMENT 

 

Plaintiff-Respondent Sue/Perior Concrete & Paving, Inc. (“Sue/Perior”) 

submits this brief in response to the Seneca Nation of Indians’ (“Nation”) Amicus 

Curiae Brief.  The principal issue on this appeal is whether Defendant-Appellant 

Lewiston Golf Course Corporation (“LGCC”) – a corporation whose purpose is to 

develop, own and operate a golf course on non-reservation land, and which applied 

for and received public assistance to do so – is an arm of the Nation entitled to 

share in the Nation’s tribal immunity from suit.
1
  The courts below, applying the 

standard under the seminal case of Ransom v. St. Regis Mohawk Educ. & Cmty. 

Fund, Inc., 86 N.Y.2d 553 (1995), found that LGCC is not an arm of the Nation. 

Ransom established an appropriate test to determine whether an entity is an 

arm of the tribe:  it considers all characteristics of the entity claiming to be an arm 

of the tribe; it serves to align the scope of tribal immunity from suit with the scope 

of immunity enjoyed by the United States; and it places emphasis on the entity’s 

purpose and financial relationship with the tribe.  (See Point I).  In the absence of 

controlling federal authority (see Point II) Ransom is in harmony with the majority 

of both federal and sister state case law in giving consideration to all the 

characteristics of an entity claiming to be an arm of the tribe.  (See Point III).   

 

                                                           
1
 It is undisputed that an arm of a tribe is an extension of the tribe itself and as such is entitled to 

share in the tribe’s immunity from suit.   
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Looking for a way to escape the Ransom standard, the Nation now asks this 

Court to set a narrow two-factor test to extend tribal immunity from suit to any 

entity that is i) wholly owned (directly or indirectly) by a tribe, and ii) subject to 

the tribe’s appointment (directly or indirectly) of the entity’s governing body.   If 

this narrow test were adopted, entities that are not actual extensions of the tribe 

itself would be cloaked with immunity from suit, giving rise to limitless 

subsidiaries of the tribe operating off reservation lands that would be immune to 

suit.  (See Point IV).  Such an unsound and unprecedented test should not be 

adopted. 
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ARGUMENT 

 

POINT I 

 

RANSOM SETS FORTH AN APPROPRIATE TEST 

TO DETERMINE WHETHER AN ENTITY IS AN 

ARM OF A TRIBE ENTITLED TO SHARE IN THE 

TRIBE’S IMMUNITY FROM SUIT 

 

A. Ransom encourages that all the characteristics of the entity in question 

be evaluated to determine whether it is an arm of a tribe. 
 

In Ransom, this Court held that a subdivision of tribal government or a 

corporation attached to a tribe may be “so closely allied with and dependent upon 

the tribe” that it is effectively an “arm of the tribe” that is entitled to share in the 

tribe’s immunity from suit.  Ransom, 86 N.Y.2d at 554, 559-60.  To determine 

“whether a particular tribal organization is an ‘arm’ of the tribe entitled to share the 

tribe's immunity from suit”, it held that “no set formula is dispositive”.  Id. at 559.   

However, it identified the factors that courts generally consider in evaluating 

whether an entity is an arm of the tribe:  the law under which the entity is 

organized; the entity’s purpose (whether it is similar to or serves those of tribal 

government); the composition of the entity's governing body (whether it is 

comprised mainly of tribal officials); whether the tribe has legal title to, or 

ownership of, property used by the entity; whether tribal officials exercise control 

over the administration or accounting activities of the entity; whether the tribe's 

governing body has power to dismiss members of the entity's governing body, and 

“[m]ore importantly,” the financial interconnectedness factors of whether the entity 
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generates its own revenue, whether a suit against the entity will impact the tribe's 

fiscal resources, and whether the entity has the “power to bind or obligate the funds 

of the [tribe]”.  Id.
2
    

In dissecting Ransom, the Nation suggests that this Court erroneously relied 

on the 1994 law review article authored by Professor William V. Vetter, Doing 

Business with Indians and the Three “S”es: Secretarial Approval, Sovereign 

Immunity and Subject Matter Jurisdiction, 36 Ariz. L.Rev. 169 (1994), in 

identifying various characteristics to be considered in determining whether an 

entity is an arm of a tribe.  Amicus Br. 6-11.  The Nation misrepresents that the 

factors identified in the Vetter article (and then by this Court in Ransom) are 

“determinative” – this Court expressly stated that “no set formula is dispositive” in 

deciding Ransom, and used the Vetter factors as guidelines in evaluating the 

entity’s characteristics.   

States the Nation: “Vetter suggested that the subsidiary corporation is 

immune only if it serves none of the essential purposes for which corporations are 

commonly formed.”  Amicus Br. 8-9.  This statement is not true.  Vetter did not 

suggest that tribes could not use corporations; rather, he was specifically exploring 

the circumstances under which a tribe’s use of another entity would give rise to 

                                                           
2
 LGCC is not an arm of the Nation under Ransom because:  1) LGCC’s purpose is not similar to 

and does not serve the Nation; 2) the Nation does not have title to, or ownership of, any property 

used by LGCC; 3) LGCC generates its own revenue; 4) suit against LGCC has no impact on the 

Nation’s fiscal resources; and 5) LGCC has no power to bind or obligate funds of the Nation. 
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that entity being cloaked with the tribe’s immunity from suit.  See, Vetter at 177. 

After listing the host of factors courts have considered in determining 

whether a particular organization is immune from suit, Vetter recognized that no 

one factor is determinative (as did this court in Ransom), listing as an example that 

“an entity may be a subordinate tribal organization even though its commercial 

activities take place off the reservation.”  Id. (citing, e.g. In re Greene, 980 F.2d 

590 (9th Cir. 1992) (holding tribal enterprise engaged in off-reservation activities 

was immune from suit); Morgan v. Colorado River Indian Tribes, 103 Ariz. 425 

(Ariz. 1968) (holding tribe was immune from suit that alleged the tribe was 

negligent while engaged in a business enterprise as owner and operator of an off-

reservation resort).  That a tribe’s immunity from suit remains intact even where 

the tribe engages in commercial activity outside its reservation (as later held by the 

U.S. Supreme Court in Kiowa Tribe of Oklahoma v. Mfg. Technologies, Inc., 523 

U.S. 751, 760 (1998)) was plainly contemplated by Vetter.
3
   

It is completely illogical for the Nation to claim that an entity must “forgo 

the essential benefits of the corporate form in order to retain its immunity.” 

Amicus Br. 16.  This assertion presupposes that the entity – which is not the tribe – 

has immunity from suit in the first instance.  As a fundamental point of clarity, the 

tribe has immunity from suit, not the separate entity that is seeking to be 

considered an arm of the tribe.  The issue at hand is not whether a tribe may create 

                                                           
3
 As further detailed in Point II.A.1, infra, Kiowa and Ransom are not in conflict. 
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a separate entity (be it an agency, corporation or LLC), but whether that entity is an 

extension of the tribe sufficient to extend the tribe’s immunity from suit to that 

entity.  Because a separate entity is not the tribe itself, Ransom’s consideration of 

all of the entity’s characteristics is an appropriate standard to determine whether 

the entity is an arm of the tribe entitled to share in tribal immunity from suit. 

B. As to entities owned by a tribe, the Ransom test aids in aligning the 

scope of tribal immunity with the scope of immunity enjoyed by the 

United States, with which tribal immunity is coextensive.   

 

Setting aside the argument that Kiowa expands a tribe’s immunity from suit 

beyond that even enjoyed by the United States, the question of immunity in the 

context of corporations owned by the United States is instructive as to whether 

corporations owned by a tribe share the tribe’s immunity from suit.   

Indian tribes are considered to have immunity from suit similar to that 

enjoyed by the federal government.  United States v. U.S. Fidelity & Guaranty Co., 

309 U.S. 506 (1940).  “While tribal sovereign immunity is not coextensive with 

that of the states [citing Kiowa, 523 U.S. at 756], ‘[t]ribal sovereign immunity is 

deemed to be coextensive with the sovereign immunity of the United States.’ 

Miner Elec., Inc. v. Muscogee (Creek) Nation, 505 F.3d 1007, 1011 (10th Cir. 

2007) (emphasis added).” Somerlott v. Cherokee Nation Distribs., Inc., 686 F.3d 

1144, 1150 (10th Cir. 2012).   
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It has long been held that the United States does not cloak corporations in 

which it has an ownership interest with its immunity from suit.  Bank of U.S. v. 

Planters’ Bank of Georgia, 22 U.S. 904 (1824) (holding that when a government 

becomes partner in a company it divests itself of sovereign character).  As stated 

the U.S. Supreme Court in Planters’ Bank:   

The government of the Union held shares in the old Bank of the 

United States; but the privileges of the government were not imparted 

by that circumstance to the Bank. The United States was not a party to 

suits brought by or against the Bank in the sense of the constitution. 

So with respect to the present Bank. Suits brought by or against it are 

not understood to be brought by or against the United States. The 

government, by becoming a corporator, lays down its sovereignty, so 

far as respects the transactions of the corporation, and exercises no 

power or privilege which is not derived from the charter. 

 

Id. at 908.   Similarly, in Panama R. Co. v. Curran, 256 F. 768 (5th Cir. 

1919), the Fifth Circuit was faced with the issue of whether the Panama Railroad 

Company was immune to suit by reason of its shares being owned by the United 

States.  The court determined that “[f]rom the fact that one owns all the stock of a 

private corporation it does not follow that the acts of the corporation are to be 

treated, not as its acts, but as the acts of its sole stockholder.”  Id. at 772 (emphasis 

added).  Thus, the company was not entitled to share the United States’ immunity 

from suit.   
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The Nation’s claim that tribes should enjoy a sovereign status elevated 

above that of even the United States must therefore be rejected.
4
  The inquiry under 

Ransom provides a safeguard to ensure that a corporation that may be owned by a 

tribe is an actual extension of the tribe itself, and not just a mere business in which 

the tribe has an ownership interest. 

C. The purpose factor is essential to determine whether an entity is an arm 

of a tribe. 
 

The purpose for which an entity was created is perhaps the most compelling 

characteristic in the courts’ determination of whether an entity is an arm of a tribe 

entitled to invoke the tribe’s immunity from suit.  The entity’s purpose is important 

because “it is possible to imagine situations in which a tribal entity may engage in 

activities which are so far removed from tribal interests that it no longer can 

legitimately be seen as an extension of the tribe itself.”  Trudgeon v. Fantasy 

Springs Casino, 71 Cal.App.4th 632, 639 (1999).  Even the Tenth Circuit in 

Breakthrough Mgmt. Grp., Inc. v. Chukchansi Gold Casino and Resort, 629 F.3d 

1173, 1192 (10th Cir. 2010), cited heavily by the Nation and LGCC, acknowledges 

that it could not “say that in every case, Indian gaming under the [Indian Gaming 

Regulatory Act] would automatically mean that all economic entities associated 

with gaming would be sufficiently closely related to the Tribe to share in its 

sovereign immunity.” 

                                                           
4   See also Respondent’s Br. Point II.A.2 addressing the scope of sovereign immunity under the 

Federal Sovereign Immunities Act of 1976 (28 U.S.C. § 1602, et seq.).   
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1. An entity’s purpose reveals whether it possesses attributes of 

tribal sovereignty.   

In Ransom, this Court stated that “[t]ribal subagencies and corporate entities 

created by the Indian Nation to further governmental objectives, such as providing 

housing, health and welfare services, may also possess attributes of tribal 

sovereignty, and cannot be sued absent a waiver of immunity.” Ransom, 86 N.Y.2d 

at 558-59 (citing Weeks Constr. v. Oglala Sioux Hous. Auth., 797 F.2d 668 (8th 

Cir. 1986) (tribal housing authority possesses attributes of tribal sovereignty as an 

arm of tribal government, and suits against an agency like the housing authority are 

normally barred absent a waiver of sovereign immunity); Namekagon Dev. Co. v. 

Bois Forte Reservation Hous. Auth., 395 F.Supp. 23 (D. Minn. 1974), aff’d, 517 

F.2d 508 (8th Cir. 1975). 

While Ransom did not extensively elaborate on the many “attributes of tribal 

sovereignty” (id. at 558-59), it is well established by U.S. Supreme Court case law 

that they include:  a tribe’s sovereignty over its members and its territory; the 

power to determine tribal membership; the powers of self-government pertaining 

to relations among members of a tribe (including the power to prescribe and 

enforce internal criminal laws, domestic relations of its members and rules for 

inheritance for members); and the power to exercise civil authority over the 

conduct of non-Indians on reservation lands when their conduct effects the political 

integrity, economic security, health or welfare of the tribe.  See, Montana v. U. S., 
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450 U.S. 544, 563 (1981); United States v. Wheeler, 435 U.S. 313, 322-23 (1978);  

Fisher v. Dist. Court of Sixteenth Judicial Dist. of Montana, in & for Rosebud 

Cnty., 424 U.S. 382, 386 (1976). 

The attributes of tribal sovereignty are intertwined with the policies 

underlying the doctrine of tribal sovereign immunity from suit.  See, Breakthrough 

Mgmt. Grp., Inc., 629 F.3d at 1188 (“[P]reservation of tribal cultural autonomy, 

preservation of tribal self-determination, are some of the central policies 

underlying the doctrine of tribal sovereign immunity”); White v. Univ. of 

California, __ F.3d __, 2014 WL 4211421, *11 (9th Cir. 2014) (same).  It follows 

that if an entity does not possess any attributes of tribal sovereignty, as evidenced 

by its very purpose, that it should not share in the tribe’s immunity from suit.  

The Nation argues that an entity’s purpose is irrelevant if direct or indirect 

ownership and direct or indirect power to appoint the entity’s governing body are 

satisfied.  This notion overlooks and utterly disregards the wealth of case law that 

makes the purpose of the entity a focal point in examining whether the entity is an 

arm of the tribe, as discussed below.  By proposing to disregard all but two factors, 

the Nation dispenses with the critical consideration of the purpose factor and 

thereby eliminates from consideration whether the entity possesses any attributes 

of tribal sovereignty. 
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2. Mere businesses do not posses attributes of tribal sovereignty or 

tribal purposes.   

 

A number of federal courts have considered whether an entity claiming to be 

an arm of a tribe is a “mere business” or an actual extension of the tribe itself.  The 

Nation attempts to gloss over and dismiss this critical inquiry by bootstrapping the 

holding in Kiowa – that a tribe may invoke its immunity from suit in commercial 

transactions – to any entity owned by a tribe.   

The U.S. Courts of Appeal for the Eighth and Ninth Circuits, as well as 

courts within the Second Circuit, have ruled that a substantial common 

denominator as to whether an entity is an arm of a tribe is whether its purposes are 

the same as the tribe’s and it is viewed as an actual extension of the tribe, not just a 

mere business.  Hagen v. Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040 (8th Cir. 

2000);  Amerind Risk Mgmt. Co. v. Malaterre, 633 F.3d 680 (8th Cir. 2011), cert. 

denied, __ U.S. __ (2012); Pink v. Modoc Indian Health Project, Inc., 157 F.3d 

1185 (9th Cir. 1998);  Allen v. Gold Country Casino, 464 F.3d 1044 (9th  Cir. 

2006); City of New York v. Golden Feather Smoke Shop, Inc., 2009 WL 705815 

(E.D.N.Y. 2009); Gristede’s Foods, Inc. v. Unkechuage Nation, 660 F.Supp.2d 

442, 477 (E.D.N.Y.  2009). 
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In Hagen v. Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040, 1043 (8th Cir. 

2000), the defendant college moved to dismiss on immunity grounds, claiming that 

it was an arm of the tribe because it was chartered, funded, and controlled by the 

tribe to provide education to tribal members on Indian land.  The court agreed that 

the college could invoke the tribe’s immunity because it served as an arm of the 

tribe, and not a mere business.  Id. 

The Eighth Circuit later made the same inquiry in Amerind Risk Mgmt. Co. 

v. Malaterre, 633 F.3d 680 (8th Cir. 2011).  In considering whether the entity (an 

insurance pool for tribal members) shared the tribe’s immunity from suit, the court 

did not rest solely on the fact that the subject entity was a tribal corporation created 

under the Indian Reorganization Act (25 U.S.C. § 461 et seq.) (“IRA”), but instead 

looked at whether it served as an arm of the tribe.  In making that inquiry, it noted 

that the entity “is not an ordinary insurance company” and that its “purpose is to 

administer a self-insurance risk pool for Indian Housing Authorities and Indian 

tribes.”   Id. at 685.  “Because Amerind is a § 477 corporation that administers a 

tribal self-insurance risk pool, we hold that Amerind ‘serves as an arm of the 

[Charter Tribes] and not as a mere business and is thus entitled to tribal sovereign 

immunity.’”  Id. (quoting Hagen, 205 F.3d at 1043). 
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In Pink v. Modoc Indian Health Project, Inc., 157 F.3d 1185, 1188 (9th Cir. 

1998), the Ninth Circuit held that a nonprofit health corporation, that provided 

health services to tribal members and was created and controlled by Indian tribes, 

was entitled to tribal immunity, finding it “served as an arm of the sovereign tribes, 

acting as more than a mere business.”   

In Allen v. Gold Country Casino, 464 F.3d 1044, 1046 (9th Cir. 2006), the 

Ninth Circuit aptly distinguished between Kiowa’s holding and the issue whether 

an entity is an arm of a tribe, observing that “[t]he question is not whether the 

activity may be characterized as a business, which is irrelevant under Kiowa, but 

whether the entity acts as an arm of the tribe so that its activities are properly 

deemed to be those of the tribe.”  The court concluded that the subject entity, a 

casino under the Indian Gaming Regulatory Act, 25 U.S.C. §  2701 et seq. 

(“IGRA”), was an actual extension of the tribe and “not a mere revenue-producing 

tribal business (although it is certainly that).” Id.   In so holding, the court noted the 

purposes of the IGRA, which include ensuring that the tribe is the beneficiary of 

the gaming operations, and fostering the tribe's  governmental services and 

programs. Allen, at 1046-47.
5
 

 

 

                                                           
5
 The characteristics of gaming corporations that bring them within the ambit of an arm of a 

tribe, including their statutorily enumerated purposes, are discussed in Respondent’s Br. 21-22. 
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The United States District Court for the Eastern District of New York has 

relied on Hagen and Allen (and the factors set forth in Ransom) in evaluating 

whether an entity is an “arm” of the tribe.  In both City of New York v. Golden 

Feather Smoke Shop, Inc., 2009 WL 705815, *6 (E.D.N.Y. 2009) and Gristede’s 

Foods, Inc. v. Unkechuage Nation, 660 F.Supp.2d 442, 477 (E.D.N.Y.  2009), the 

court stated that the common element running through the factors is that an arm of 

the tribe “operates ‘not as a mere business,’ Hagen, 205 F.3d at 1043, but rather as 

an extension of the tribe's own economic activity, ‘so that its activities are properly 

deemed to be those of the tribe’ itself.  Allen, 464 F.3d at 1046.”   

The Nation contends that “the characteristics that make an entity more than a 

‘mere’ business are its incorporation by the tribe and the tribe's ownership and 

control.”  Amicus Br. 26.  This notion is enormously flawed in light of the 

consideration placed by the Hagen, Amerind, Pink, Allen, Golden Feather and 

Gristede’s Foods courts on whether the entity is serving tribal purposes rather than 

simply operating as a business.  Accordingly, while tribal ownership and control 

are important factors, the purpose of the entity is central to the determination 

whether the entity is an actual extension of the tribe itself.  Ransom ensures that an 

entity’s purpose is considered in determining whether it is an arm of a tribe.  

 

 

 



15 

 

D. Ransom encourages consideration of the financial interconnectedness of 

the entity and the tribe. 

 

Ransom held that, “[m]ore importantly, courts will consider whether the 

corporate entity generates its own revenue, whether a suit against the corporation 

will impact the tribe's fiscal resources, and whether the subentity has the ‘power to 

bind or obligate the funds of the [tribe]’.”  Ransom, 86 N.Y.2d at 559 (citations 

omitted).  It also recognized that “[t]he vulnerability of the tribe's coffers in 

defending a suit against the subentity indicates that the real party in interest is the 

tribe.” Id. 559-60.   

While the financial inquiry is not a threshold factor, it is a critical point of 

consideration in determining whether an entity is an arm of a tribe.  See, 

Breakthrough Mgmt., 629 F.3d at 1187 (holding the “financial relationship 

between the tribe and the entities” is a factor to be considered).  As the court 

opined in Runyon ex rel. B.R. v. Ass'n. of Vill. Council Presidents, 84 P.3d 437, 

440-41 (Alaska 2004), the need to protect the tribal treasury as a “crucial” aspect 

of immunity that is:  

… motivated in significant part by the need to ensure that tribal assets 

are used as the tribe wishes, without threat from litigation. 

Furthermore, protecting tribal assets has long been held crucial to the 

advancement of the federal policies advanced by immunity.  The 

entity's financial relationship with the tribe is therefore of paramount 

importance—if a judgment against it will not reach the tribe's assets or 

if it lacks the “power to bind or obligate the funds of the [tribe],” it is 

unlikely that the tribe is the real party in interest. If, on the other hand, 

the tribe would be legally responsible for the entity's obligations, it 

may be an arm of the tribe. In such a case other factors, relating to 
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how much control the tribe exerts or whether the entity's work is 

commercial or governmental, may assist in the determination. 

 

(Footnotes omitted).    Ransom’s emphasis on the financial interconnectedness 

factors serves to ensure that the financial relationship between the entity and the 

tribe is considered in determining whether the entity is an actual arm of the tribe 

itself. 

E. Ransom supports the Appellate Division’s consideration of all factors, 

including purpose and financial interconnectedness, which would be 

eliminated under Nation’s proposed narrow test. 

 

Consistent with the analysis conducted by the foregoing authorities, the 

Appellate Division looked closely at LGCC’s purpose in determining that its 

purpose does not serve that of tribal government, and at its complete lack of 

financial interconnectedness with the Nation. 

The court found that LGCC “is several steps removed from the purposes of 

tribal government, e.g., ‘promoting tribal welfare, alleviating unemployment, [and] 

providing money for tribal programs’ (Gristede’s Foods, Inc., 660 F.Supp.2d at 

477; cf. Ransom, 86 N.Y.2d at 560).” R. 14a.  The Appellate Division also looked 

to LGCC’s own representations in connection with its public assistance transaction 

with the NCIDA, finding that “[t]he documents LGCC submitted to NCIDA in 

support of its request for tax relief and other economic assistance further indicate 

that the central purpose of the golf course project was not to provide funds for 

traditional governmental programs or services but, rather, was to serve as a 
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regional economic engine (see generally Dixon, 160 Ariz. at 258, 772 P.2d at 

1111).”  R. 14a. 

Unique to the circumstances of the instant case – which further supports a 

full inquiry per Ransom and not a limited two-factor test as the Nation proposes – 

the Appellate Division considered that “[i]n the PILOT agreement, LGCC and 

NCIDA explicitly recognized that the purpose of the project ‘is to create or retain 

permanent private sector jobs in Niagara County’ (emphasis added).”  R. 14a.  

The Appellate Division found that “any reference to improving the quality of life 

on reservation lands, creating jobs for Native Americans living on the reservation, 

or generating funds to support educational, social, or other government-related 

programs for tribal members” was “notably absent” from the record.  Id.  

In analyzing the financial relationship between the Nation and LGCC, the 

Appellate Division found that “LGCC has no power to bind or otherwise obligate 

the funds of the Nation” and the record contained no evidence that a suit against 

LGCC “would adversely impact the Nation’s treasury directly or indirectly.”  R. 

15a.   

The Ransom test thus enabled the Appellate Division to consider LGCC’s 

purpose and the absence of financial interconnectedness to the Nation in 

determining whether LGCC is an arm of the Nation.  The strict two-factor test 

urged by the Nation would eliminate inquiry on these critical characteristics.   
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POINT II 

 

THERE IS NO CONTROLLING FEDERAL 

AUTHORITY ON HOW TO DETERMINE 

WHETHER AN ENTITY SUCH AS LGCC IS AN 

ARM OF A TRIBE 

 

 There is no dispute that state courts must evaluate tribal sovereign immunity 

in light of federal authorities.  However, there is no federal precedent binding on 

this Court on how to determine whether an entity such as LGCC  is an arm of the 

tribe entitled to share in the tribe’s sovereign immunity from suit.   

A. Congress has not legislated on how to determine whether an entity 

such as LGCC is an arm of a tribe. 

 

In 1940, the U.S. Supreme Court created the doctrine of tribal immunity.  

See, U.S. Fidelity & Guaranty Co., 309 U.S. at 512 (holding Indian Nations 

exempt from suit without Congressional authorization).  The high court has since 

held that the scope of tribal sovereignty, without express congressional delegation, 

is limited only to “what is necessary to protect tribal self-government or to control 

internal relations.”  Montana, 450 U.S. at 564. 

The sole reference to tribes in the U.S. Constitution is that Congress has the 

power to “regulate Commerce with foreign Nations, and among the several States, 

and with the Indian tribes.”  Art. I, § 8, cl. 3. Congress has made no law governing 

how to determine whether an entity such as LGCC is an arm of the tribe sufficient 

to cloak it with the tribe’s immunity from suit. 
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As the Nation points out (Amicus Br. 33), the IRA allows a Section 16 tribal 

government (those formed under Section 16 of the IRA) to incorporate tribal 

business corporations under Section 17 of the IRA.  The IRA is silent on whether 

the Section 17 tribal business corporations enjoy the tribe’s immunity from suit. 

Further, “Congress's provision for allowing Indian tribes to segregate 

themselves into governmental and commercial corporate units … arguably implies 

that ‘Congress did not intend all commercial activity’ undertaken by Indian entities 

be immune from suit. Thus Congress itself recognized that immunity may have 

deleterious effects on a tribe's economic development.”  Dixon v. Picopa 

Construction Co., 160 Ariz. 251, 259 (Ariz. 1989) (quoting, Thomas P. McLish, 

Tribal Sovereign Immunity:  Searching for Sensible Limits, 88 Colum. L. Rev. 

173, 190 (1988). 

B. Executive branch agencies offer no guidance on how to determine 

whether an entity is an arm of a tribe. 

 

Continuing to reach for arguments to support its contention that an entity 

such as LGCC should be cloaked with tribal immunity from suit, the Nation claims 

that federal executive branch agencies have recognized sovereign immunity of 

“tribal corporations.”  Amicus Br. 35-39.   

Charters of Section 17 corporations must be approved by the U.S. 

Department of the Interior.  25 U.S.C. § 477.  The U.S. Department of the 

Interior’s Model Business Corporation Charter includes significant items that 
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reflect considerations identified in Ransom, for example:  all shares in the 

corporation shall be owned solely by the tribe for the benefit of the tribe and its 

recognized members (Art. V.B.); no individual or legal entity other than the tribe 

shall acquire any shares in the corporation  (Art. V.B.); the sample purposes for 

which the corporation is organized all relate to purposes of the tribe (e.g., to 

provide benefits to the tribe and activities that serve tribal members) (Art. VII). 

LGCC is not a Section 17 corporation.  Unlike the Model Charter 

provisions, the Nation does not own 100% of LGCC’s shares, and LGCC’s 

purpose does not align with that of the Nation.  Furthermore, the Department of the 

Interior is not Congress and it has no power to ipso facto extend sovereign 

immunity from suit to any corporate entity created by the tribe.   

The Nation’s strained interpretation of the Small Business Administration’s 

mention of sovereign immunity in 13 C.F.R. Part 124.109(c)(1) (Amicus Br. 38) is 

also not controlling, nor plausibly indicative of any federal intent to cloak all 

entities owned by a tribe with immunity from suit.  That the SBA requires any 

entity majority-owned and controlled by an economically disadvantaged Indian 

tribe or its wholly owned business entity to contain express sovereign immunity 

waiver language in its charter does not presuppose that the entity has sovereign 

immunity from suit.  Rather, it simply anticipates the argument and dispenses with 

that potential dispute as a precondition to participation in the Small Business 

Development Program.  The argument that such rule purportedly reflects a global 



21 

 

understanding that tribal corporations are all immune from suit is outlandish. 

C. The U.S. Supreme Court has not ruled on how to determine whether 

an entity such as LGCC is an arm of a tribe. 

 

It is disingenuous for the Nation to assert that U.S. Supreme Court decisions 

support a two-part test to determine whether a separate and distinct entity 

constitutes an “arm” of a tribe (see Amicus Br. 13) since the U.S. Supreme Court 

has never addressed the issue.  Both Kiowa and Michigan v. Bay Mills Indian 

Cmty., 572 U.S. __, 134 S. Ct. 2024 (2014) squarely focus on the parameters of the 

tribe’s sovereign immunity, while Ransom addresses the determination of when an 

entity is deemed an arm of the tribe.  Neither Kiowa nor Bay Mills supports a 

limited two-factor inquiry to determine whether an entity is an arm of a tribe.   

In Kiowa, the plaintiff filed suit in state court to recover on a promissory 

note executed by the Kiowa Tribe of Indians.  The tribe moved to dismiss, 

claiming immunity from suit.  The U.S. Supreme Court held that the tribe was 

entitled to immunity from suit on the note, regardless of whether the tribe signed 

the note on or off the reservation, and notwithstanding that the note allegedly 

related to its commercial activities.
6
  Kiowa, 523 U.S. at 760.  Nowhere in its 

decision did the Kiowa court discuss under what circumstances an entity would be 

considered an actual arm of a tribe entitled to share in tribal immunity from suit.   

                                                           
6
 The Kiowa court actually expressed concern that “[i]n this economic context, immunity can 

harm those who are unaware that they are dealing with a tribe, who do not know of tribal 

immunity, or who have no choice in the matter, as in the case of tort victims.” 523 U.S. at 758. 



22 

 

This summer, the U.S. Supreme Court in Bay Mills reaffirmed its holding in 

Kiowa, that tribes are immune from suit for commercial dealings whether 

conducted on or off reservation.  There, the State of Michigan sued to enjoin a tribe 

from operating a casino on land located outside its reservation.  The U.S. Supreme 

Court held that the suit was barred by the tribe’s sovereign immunity.  Bay Mills, 

134 S.Ct. at 2028.  Nowhere in its decision did the Bay Mills court discuss under 

what circumstances an entity would be considered an actual arm of a tribe entitled 

to share in the tribe’s immunity from suit.   

D. Federal Courts of Appeal support a comprehensive inquiry to 

evaluate whether an entity such as LGCC is an arm of a tribe. 

 

The Nation selects various cases from the First, Second, Sixth, Eighth, Ninth 

and Tenth Circuits of the U.S. Court of Appeals in support of its argument that 

“tribal corporations wholly owned and controlled by tribes without limitations 

based on the corporations’ activities or their financial or operational independence” 

(Amicus Br. 20) have sovereign immunity from suit.  See, Amicus Br. 20-31.  Not 

a single one of the cases cited by the Nation that actually involved a corporation, 

rather than an agency, turns solely on the two factors proposed by the Nation.
7
   

 

 

                                                           
7
 The only case that appears to find less than three factors dispositive is Somerlott, which turns 

on the fact that the entity was created under Oklahoma law that provides that an entity formed 

thereunder consents to be sued in any court.    
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As discussed in Point II.D, supra, the courts in Hagen, Pink, Amerind, Allen, 

Golden Feather and Gristede’s Foods, Inc. consider not just the ownership and 

control of an entity, but give meaningful consideration to the purpose of the entity 

in determining whether it is an arm of a tribe.     

Of the ten (10) Federal Appellate Court decisions addressed by the Nation as 

having been issued “post-Ransom and post-Kiowa” (Amicus Br. 20), five of those 

cases concerned entities whose purpose was clearly related to the health, welfare or 

cultural rights of a tribe
8
, and three involved gaming entities.

9
  Only Somerlott v. 

Cherokee Nation Distribs., Inc., 686 F.3d 1144 (10th Cir. 2012) involved an entity 

whose purpose did not align with tribal purposes (defendant CND provided 

staffing pursuant to a Department of Defense contract to provide chiropractic care 

at the Army Hospital), and the entity was held not to be an arm of the tribe based 

solely on the fact that it was created under state law rather than tribal law.   

 

 

 

                                                           
8
 White v. Univ. of California, __ F.3d __ 2014 WL 4211421 (9th Cir. Aug. 27, 2014) (tribal 

repatriation committee);  Hagen v. Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040 (8th Cir. 

2000) (college); Garcia v. Akwesasne Housing Authority, 268 F.3d 76 (2d Cir. 2001) (housing 

authority); and Ninigret Development Corp. v. Narragansett Indian Wetuomuck Housing 

Authority, 207 F.3d 21 (1st Cir. 2000) (housing authority); Amerind Risk Management Corp. v. 

Malaterre, 633 F.3d 680 (8th Cir. 2011) (insurance pool for tribal members). 
9
 Breakthrough Mgmt. Group, Inc. v. Chukchansi Gold Casino and Resort, 629 F.3d 1173 (10th 

Cir. 2010); Allen v. Gold Country Casino, 464 F.3d 1044 (9th Cir. 2006); Cook v. Avi Casino 

Enterprises, Inc., 548 F.3d 718 (9th Cir. 2008) (applying the holding in Allen). 
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The Nation cites Ninigret Development Corp. v. Narragansett Indian 

Wetuomuck Housing Authority, 207 F.3d 21 (1st Cir. 2000) (Amicus Br. 31) and 

Garcia v. Akwesasne Housing Authority, 268 F.3d 76 (2d Cir. 2001) (Amicus Br. 

28) in support of its argument that “tribal corporations wholly owned and 

controlled by tribes without limitations based on the corporations’ activities or 

their financial or operational independence” (Amicus Br. 20) have sovereign 

immunity from suit.  Ninigret and Garcia, however, are inapposite because neither  

involved a separate corporation, but rather a housing authority.  The courts there 

offered no analysis or discussion as to their conclusions that housing authorities are 

arms of the tribe.  See, Ninigret at 29; Garcia at 84.   

Even more afield from the relevant determination of whether entity is an arm 

of a tribe is the case of Cayuga Indian Nation of New York v. Seneca County, New 

York, 761 F.3d 218 (2d Cir. 2014) (Amicus Br. 28-29), which simply restates the 

holding of Kiowa and in no way addresses the issue of how to determine whether 

an entity is an arm of the tribe. 

The entity involved in Memphis Biofuels, LLC v. Chickasaw Nation 

Industries, Inc., 585 F.3d 917 (6th Cir. 2009) (Amicus Br. 27) was a federally 

chartered tribal corporation incorporated under the Oklahoma Indian Welfare Act 

(“OIWA”), 25 U.S.C. § 503, et seq., which expanded the Indian Reorganization 

Act (“IRA”), 25 U.S.C. § 461, et seq., to include Indian tribes in Oklahoma.  The 

court observed at the outset that: 
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Section 17 of the IRA, 25 U.S.C. § 477, allows for a tribe to 

incorporate; thus, tribes incorporated under the IRA or OIWA are 

called Section 17 corporations. As a Section 17 corporation, CNI is 

wholly owned by the Chickasaw Nation tribe but is an entity separate 

and distinct from the Chickasaw Nation.
10

 

 

Id. at 918 (emphasis added).  The court did not undertake any analysis or 

discussion of how to determine whether an entity is an arm of a tribe, presumably 

because the subject entity was a Section 17 corporation created under the OIWA, 

and as such its purposes undoubtedly aligned with the tribe’s.  

The Nation’s reliance on Breakthrough Mgmt. Grp., Inc., and White as 

supportive of a strict two-factor test is misplaced.  In Breakthrough Mgmt. Grp., 

Inc., the Tenth Circuit, while finding that the financial relationship between the 

entity and the tribe is not a threshold factor (as the lower court below it held), did 

not eliminate that factor as a relevant consideration.  Rather, it considered the 

“financial relationship between the tribe and the entities” as one of the five factors 

used to inform its inquiry of whether the subject entities were arms of the tribe.     

In White, the Ninth Circuit applied the Breakthrough Mgmt. Grp., Inc. 

factors, finding that the subject entity (a Repatriation Committee), was created by 

the tribes, comprised solely of tribal members, had tribal representatives appointed 

by each tribe, used a process defined and accepted by the tribes, and was funded 

exclusively by the tribes.  White, 2014 WL at *11.  The court stated that the 

                                                           
10

 In quoting Memphis Biofuels (Amicus Br. 27), the Nation fails to include the language noted 

in italics.  There is no question in this case that LGCC is not a Section 17 corporation. 
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committee’s “whole purpose” was “to recover remains and educate the public”, 

which “is ‘core to the notion of sovereignty.’   Indeed, ‘preservation of tribal 

cultural autonomy [and] preservation of tribal self-determination,’ are some of the 

central policies underlying the doctrine of tribal sovereign immunity.”  Id.  

(quoting, Breakthrough Mgmt.,  629 F.3d at 1188 (quoting, Dixon v. Picopa Const. 

Co., 160 Ariz. 251, (Ariz.1989)).  In no way can Breakthrough Mgmt., nor White, 

be read to support removing the financial interconnectedness factors or the purpose 

factor from the inquiry used to determine whether an entity is an arm of a tribe.  

 

POINT III 

SISTER STATE COURTS HAVE APPLIED  

MULTIFACTOR TESTS  

SIMILAR TO RANSOM 

 

The Ransom factors have been widely recognized and acknowledged not 

only by the federal courts, but also by the highest courts of a number of sister 

states.  Almost all of the state courts that have grappled with this issue have 

adopted tests similar to that set forth in Ransom, including Alaska, Arizona, 

Minnesota and South Dakota.  Intermediate courts of appeal in California and 

Wisconsin have also adopted approaches similar to Ransom. 
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A. Sister State High Courts 

1. Alaska 

Alaska recognizes a multi-factor inquiry in determining whether an entity is 

an arm of a tribe.  In Runyon ex rel. B.R. v. Ass'n. of Vill. Council Presidents, 84 

P.3d 437 (Alaska 2004), parents filed tort actions against the Association of 

Village Council Presidents (AVCP) alleging injuries to children.  In holding that 

AVCP was not entitled to the tribe’s immunity from suit, the court recognized the 

Ransom factors and focused its analysis on the relationship between the entity and 

the tribe. Id. 440-41.  The court found the financial relationship between AVCP 

and the tribe to be the most important factor because the tribe’s coffers were 

completely insulated from any judgment obtained against AVCP, finding that 

“This legal insulation makes clear that AVCP is not an arm of the villages. The 

villages therefore are not the real parties in interest to this lawsuit. And AVCP is 

not entitled to the protection of the villages' tribal sovereign immunity.”  Id.  at 

441. 

The court reasoned that “[t]he tribes' use of the corporate form protects their 

assets from being called upon to answer the corporation's debt.  But this protection 

means that they are not the real party in interest.... By severing their treasuries 

from the corporation, they have also cut off their sovereign immunity before it 

reaches [the corporation].” Runyon, 84 P.3d at 441. 
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2. Arizona 

Prior to Ransom, the Arizona Supreme Court, in Dixon v. Picopa Const. Co., 

160 Ariz. 251 (Ariz. 1989), considered the issue whether an entity is an arm of a 

tribe (there referring to it as a “subordinate economic organization”) entitled to 

share in the tribe’s immunity from suit.  The court explored the parameters of the 

subordinate economic organization doctrine, finding that it “was never meant to 

protect entities conducting non-tribal business.”  Id. at 256. 

While it declined to define “tribal business” or distinguish it from “non-

tribal business”, the court held that the subject entity’s activities were “independent 

of any activity connected with tribal self-government or the promotion of tribal 

interests” and declined to find that the entity was an arm of the tribe.  Id.  at 256.   

In undertaking its analysis, the court examined the entity’s corporate status, 

its board of directors (which was separate from the tribal government), the fact that 

the tribal government did not manage the entity, its charter’s limited liability clause 

that insulated the tribe from the entity’s debt, that the tribe formed the entity 

“solely for business purposes and without any declared objective of promoting the 

[tribe]'s general tribal or economic development”, and the fact that the entity was 

not formed to aid the tribe in carrying out tribal governmental functions.  Id.  at 

256-58.   
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The court also considered the federal policies underlying the immunity 

doctrine relevant to the case:  the tribe’s assets were not threatened; tribal cultural 

autonomy and self-determination were unhindered because the entity was 

established for purely commercial reasons and not in any effort to promote, 

develop or protect the tribe’s culture; tribal self-determination was not at risk 

because the action was based on an off-reservation tort does that does not in any 

fashion limit the tribe’s powers or the manner in which it exercises those powers; 

and promoting commercial dealings between Indian tribes and non-Indians is 

furthered by withholding immunity. Id.  at 258-59. 

3. Minnesota 

The Minnesota Supreme Court also recognizes a multi-factor test.  In Gavle 

v. Little Six, Inc., 555 N.W.2d 284 (Minn. 1996), the plaintiff sued Little Six, Inc. 

(“LSI”), an entity incorporated under tribal law that owned a gambling casino 

located on Indian lands.  LSI moved to dismiss the suit, attempting to invoke the 

sovereign immunity of the Shakopee Mdewakanton Sioux (Dakota) Community.  

After taking into account the reasoning and factors identified by this Court in 

Ransom, and by the Arizona Supreme Court in Dixon, the Minnesota Supreme 

Court concluded the main factors to be considered in determining whether 

immunity extends to a tribal business entity, such as LSI, are: 1) whether the 

business entity is organized for a purpose that is governmental in nature, rather 

than commercial; 2) whether the tribe and the business entity are closely linked in 
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governing structure and other characteristics; and 3) whether federal policies 

intended to promote Indian tribal autonomy are furthered by the extension of 

immunity to the business entity. Id. at 294.     

4. South Dakota 

In Wright v. Prairie Chicken, 579 N.W.2d 7, 9 (S.D. 1998), candidates for 

the board of a tribal health care services provider filed a declaratory judgment 

action against the board members, alleging failure to comply with election protest 

procedures and requesting that successful candidates be seated on the board.  The 

South Dakota Supreme Court held that tribal immunity did not bar the court’s 

jurisdiction over the election contest because the board members were sued 

individually.  In so finding, the court stated that “assuming arguendo the Board is a 

tribal organization, it does not automatically follow that it enjoys the same 

sovereign immunity as the tribes it serves” and it enumerated the factors listed in 

Ransom.  Id.   

B. Sister State Intermediate Appellate Courts 

1. California 

In Am. Prop. Mgmt. Corp. v. Superior Court, 206 Cal. App. 4th 491 (2012), 

reh'g. denied (2012), rev. denied (2012), an LLC hotel owner
11

 filed a motion to 

dismiss a cross-complaint against it on the ground of sovereign immunity, 

                                                           
11

The subject  LLC was a second tier subsidiary of Sycuan Tribal Development Corporation, an 

arm of the Sycuan Tribe. 
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contending that it was entitled to tribal immunity as a subordinate economic entity 

of the tribe. The appellate court held that the LLC hotel owner was not an arm of 

Indian tribe and thus was not entitled to immunity.   

The court found helpful in its analysis the opinions from the federal and state 

courts that have identified a range of generally overlapping factors (including those 

from Ransom) in analyzing whether an entity related to a tribe should be 

considered an arm of the tribe for immunity purposes.  In analyzing the purpose 

factor, the court noted that according to its operating agreement, the purpose for 

which the LLC was formed “was to acquire title to the hotel and operate it. Thus, 

[the] LLC exists purely for the purpose of participating in an ordinary for-profit 

business enterprise. In contrast stand cases in which a tribe created an entity to 

provide housing or social services to tribal members.”  Id. at 504.  The court 

further distinguished the entity as “not similar to those involving tribal casinos”.  

Id.     

In evaluating “the financial relationship between the tribe and the entities,” 

the court found that due to the LLC's status as a California limited liability 

company, by operation of which its members are not personally liable for the 

obligations of the company, the tribe's assets would not be exposed by any 

judgment against the LLC.  After recognizing the host of factors relevant to the 

inquiry, the court concluded that the LLC is not an arm of the tribe entitled to 

sovereign immunity, finding dispositive the fact that it is a California LLC.   Thus, 
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the limited liability that arises from the LLC's “status as a California limited 

liability company weighs heavily against a finding that it is an arm of the tribe 

protected by sovereign immunity.”  Id. at 506. 

 Another post-Ransom case out of California’s intermediate appellate courts 

is Trudgeon v. Fantasy Springs Casino, 71 Cal. App. 4th 632 (1999), which the 

Am. Prop. Mgmt. court heavily cited.  While not expressly mentioning Ransom, it 

also advanced the multifactor test by which courts generally determine whether to 

extend a tribe’s immunity to an entity.   

2. Wisconsin  

In McNally CPA’s & Consultants, S.C. v. DJ Hosts, Inc., 277 Wis.2d 801 

(Ct.App. Wisc. 2004), an accounting firm brought an action for money owed 

against a corporation whose stock had been wholly purchased by a tribe.  The 

corporation was not created by a tribe in the first instance, but rather the stock in 

the entity was purchased by the tribe approximately five years after the corporation 

was formed.  Id. at 804.  Even in light of the tribe having complete ownership and 

control of the corporation (which the court assumed for purposes of the decision), 

the court held that tribal immunity was not conferred on the corporation. The court 

included the Ransom factors in a “non-exclusive list of factors” (id. at 810) and 

found that while Ransom  was a “good example of the application of the various 

factors”, it found that the entity in Ransom “holds a place on the other end of the 

spectrum from the situation before us.”  Id. at 811-12.   
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Apparent from the decision is the court’s great concern that a tribe’s 

ownership and control of a corporation alone should not serve to cloak the 

corporation with the tribe’s immunity from suit.  See e.g., id. at 806, 809 

(observing it is “self-evident that if a tribe purchases, for example, shares in 

Microsoft, Microsoft does not gain tribal immunity from suit in any measure” and 

noting that the consequence of finding the corporation immune from suit would be 

that all pre-existing creditors lose their rights to recover debts owed to them by the 

corporation). 

The McNally decision makes clear that if the court had adopted a strict two-

factor test based on ownership and control, as the Nation proposes here, a truly 

unwarranted and unjust outcome would be suffered by the accounting firm who 

provided services to the corporation and the floodgates would open for any entity 

owned by a tribe to escape its obligations and evade suit by its creditors. 

 

POINT IV 

THE NATION’S PROPOSED TWO-FACTOR TEST 

WOULD UNDULY EXTEND A TRIBE’S 

IMMUNITY FROM SUIT TO ENTITIES THAT 

ARE NOT ACTUAL EXTENSIONS OF THE TRIBE 

ITSELF 

 

The Nation’s proposed test, which would consider only the ownership and 

power to appoint the entity’s governing body
12

, is a fatally flawed standard by 

                                                           
12

 The Nation’s proposed second prong, that a tribe have the direct or indirect power to appoint 
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which to determine whether an entity is an actual extension of the tribe itself 

entitled to share in immunity from suit.  As discussed in Point I.C above, and 

entity’s purpose and financial relationship with the tribe are paramount in 

determining whether the entity is an arm of the tribe.  A mere business, that does 

not possess any attributes of tribal sovereignty, must not be blanketed with 

immunity from suit. 

If the Nation’s proposed narrow test were adopted by the courts, the 

construction company in Dixon would be immune to the personal injury action 

arising from a company owned truck that rear-ended a car off the reservation; the 

hotel owner LLC in Am. Prop. Mgmt. Corp. would be immune from a claim for  

breach of the hotel management agreement (but at the same time could maintain its 

suit for breach against the management company); the staffing company in 

Somerlott would be immune to the employment discrimination action brought 

against it; the development company in McNally, that admittedly owed its 

accountants $30,000, would be immune to suit; and LGCC, who owns and operates 

a golf course with public assistance off-reservation and refuses to pay Sue/Perior 

for building it – would be immune to suit.  

 

                                                                                                                                                                                           

the entity’s governing board, serves to dispense with consideration of whether the entity’s 

governing body “consist mainly of tribal officials.”  See, Ransom, at 559.  Under the Nation’s 

proposed test, there is no requirement that the governing body be comprised of any tribal 

officials, or even tribal members.  The Nation could appoint anyone. 
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The U.S. Supreme Court holdings in Kiowa and Bay Mills, that tribal 

immunity protects a tribe from suit even for its off-reservation commercial 

activities, are already an enormous expansion of the common-law doctrine of tribal 

sovereign immunity.  Those holdings go far enough – if not too far – to insulate the 

tribe from suit, and are already laden with criticism and controversy.
13

   

The Nation contends that its proposed two factor test will “provide certainty 

and predictability in transactions between tribes and those with whom they conduct 

business.”  Amicus Br. 3.   In reality, such a narrow test would have the opposite 

effect – it would consistently prejudice parties dealing with such arms of the tribe 

by diminishing the likelihood that a person will know that they are in fact dealing 

with an arm of the tribe.  Even the names of purported tribal entities can be 

misleading and fail to indicate to those with whom they do business that they are 

allegedly affiliated with a tribe (e.g., S H Investments, LLC; Executive Protection 

                                                           
13

 As observed by Justice Thomas, dissenting in Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 

2024, 2051 (2014): 

 

As the commercial activity of tribes has proliferated, the conflict and inequities 

brought on by blanket tribal immunity have also increased. Tribal immunity 

significantly limits, and often extinguishes, the States' ability to protect their 

citizens and enforce the law against tribal businesses. This case is but one 

example: No one can seriously dispute that Bay Mills' operation of a casino 

outside its reservation (and thus within Michigan territory) would violate both 

state law and the Tribe's compact with Michigan. Yet, immunity poses a 

substantial impediment to Michigan's efforts to halt the casino's operation 

permanently. The problem repeats itself every time a tribe fails to pay state taxes, 

harms a tort victim, breaches a contract, or otherwise violates state laws, and 

tribal immunity bars the only feasible legal remedy. Given the wide reach of tribal 

immunity, such scenarios are commonplace. 
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Systems, LLC; Nexus Technology Solutions, LLC, which are entities listed in 

LGCC’s Disclosure Statements filed with this Court, and “Lewiston Golf Course 

Corporation” ). 

Under the Nation’s proposed two factor test, the Nation (or its subsidiaries) 

could acquire any entity it desired and that entity would be cloaked with tribal 

immunity from suit.   This would give rise to limitless tiers of tribal subsidiary 

entities being immune from suit as arms of a tribe.  Such a flawed and 

unprecedented test to determine whether an entity shares in tribal immunity from 

suit should not be adopted. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CONCLUSION 

For the above reasons, SuelPerior respectfully requests that this Court 

decline to adopt the strict two-factor test proposed by the Nation, reaffirm its 

holding in Ransom, and affirm the Order of the Appellate Division in all respects. 

Dated: Buffalo, New York 
October 2,2014 

DUKE, HOLZMAN, PHOTIADIS 
& GRESENS LLP 

(afi 
regory P. Photiadis, Esq. 

Elizabeth A. Kraengel, Esq. 

Attorneys for Plaintiff-Respondent 
SuelPerior Concrete & Paving, Inc. 
701 Seneca Street, Suite 750 
Buffalo, New York 14210 
Tel.: (716) 855-1111 
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