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DISCLOSURE STATEMENT 

 Pursuant to 22 NYCRR § 500.1(f), upon information and belief, the 

following are the parents, subsidiaries and affiliates of Defendant-Appellant, 

Lewiston Golf Course Corporation: 

Parents:  
Seneca Nation of Indians 
Seneca Gaming Corporation 
Seneca Niagara Falls Gaming Corporation 

 
Subsidiaries: 
 None 
 
Affiliates:   

Seneca Erie Gaming Corporation  
Seneca Territory Gaming Corporation  
Seneca Catskills Gaming Corporation  
Seneca Nation Capital Improvements Authority  
Seneca Construction Management Corporation  
Seneca Management Development Corporation  
Seneca Trucking 
Seneca Holdings, LLC  
Seneca Broadcasting, LLC  
Seneca Imports, LLC  
Seneca Construction, LLC  
SCMC, LLC  
Seneca Telecommunications, LLC  
S H Investments, LLC  
Executive Protection Systems, LLC  
Nexus Technology Solutions, LLC  
Seneca Academy  
Seneca Nation Housing Authority  
Seneca Nation of Indians Economic Development Corporation  
Seneca Iroquois National Museum  
Seneca Nation Library 
Seneca Energy 
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INTRODUCTION 

 Respondent, Sue/Perior Concrete and Paving, Inc. (“Sue/Perior”), 

improperly seeks to drag LGCC, an Indian tribal instrumentality, into the court of 

another jurisdiction without the Seneca Nation’s or LGCC’s consent.  Doing so 

would abrogate the Nation’s sovereign right to determine when and in what forums 

it can be sued, and ignores the express intent of the Nation, when creating LGCC, 

to make plain its sovereign immunity from suit and its control by the Nation. 

 Sue/Perior misreads this Court’s decision in Ransom v. St. Regis Mohawk 

Education & Community Fund, Inc., 86 N.Y.2d 553, 558 (1995) as denying the 

protection of sovereign immunity to any subordinate tribal corporation with an 

“autonomous and independent” legal existence.  Yet it is precisely such 

“autonomous and independent” tribal entities that Ransom and the underlying 

federal cases address and have found to possess immunity.   Moreover, Sue/Perior 

incorrectly asserts that LGCC purportedly represented itself as an entity without 

sovereign immunity.  Rather, this assertion is based on a flawed reading of an 

application to, and agreements with, the Niagara County Industrial Development 

Agency (“NCIDA”), to which Sue/Perior was not a party or beneficiary, and which 

involve the legally distinct issue of tax benefits and liability.  In fact, LGCC 

represented itself to NCIDA and all others as a tribal entity with sovereign 

 



 

immunity through its charter, which expressly and unequivocally asserts that 

LGCC is an entity of the Nation possessing the Nation’s sovereign immunity.   

 Sue/Perior also asserts an alternative argument, that this mechanic’s lien 

foreclosure action can proceed against LGCC’s real property even if LGCC is 

protected by sovereign immunity.  This alternative is contrary to both existing 

precedent as well as the express terms of the New York Lien Law, which requires 

joinder of the landowner as a necessary party defendant.  Since LGCC is immune 

from suit, it cannot be joined in this action, and this action, therefore, may not 

proceed against LGCC’s property. 

ARGUMENT 

POINT I 
 

PLAINTIFF BEARS THE BURDEN OF PROOF TO DEMONSTRATE 
SUBJECT MATTER JURISDICTION 

The burden of proving subject matter jurisdiction rests with Sue/Perior.  

Garcia v. Akwesasne Hous. Auth., 268 F.3d 76, 84 (2d Cir. 2001) (“Garcia”) (“On 

a motion invoking sovereign immunity to dismiss for lack of subject matter 

jurisdiction, the plaintiff bears the burden of proving by a preponderance of 

evidence that jurisdiction exists.”).  Accord Chayoon v. Chao, 355 F.3d 141, 143 

(2d Cir. 2004) (plaintiff carries burden of demonstrating jurisdiction in suit against 

tribal gaming enterprise); Home Bingo Network v. Multimedia Games, Inc., No. 

1:05-cv-0608, 2005 WL 2098056, at *1 (N.D.N.Y. Aug. 30, 2005) (plaintiff carries 
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burden of demonstrating jurisdiction in suit against tribal Business Development 

Authority); Bassett v. Mashantucket Pequot Museum & Research Ctr. Inc., 221 F. 

Supp. 2d 271, 276 (D. Conn. 2002) (plaintiff carries burden to establish 

jurisdiction in suit against tribal museum corporation and directors, and tribal 

museum association).  Contrary to Sue/Perior’s assertion, Garcia is on point.   

Sue/Perior’s reliance on Gristede’s Foods, Inc. v. Unkechuage Nation, 660 

F. Supp. 2d 442 (E.D.N.Y. 2009) to avoid that burden is misplaced, as Gristede’s 

described an exception not applicable here.  Gristede’s set aside the normal rule 

articulated in Garcia “because the parties dispute whether the Unkechauge [the 

parent of the entity being sued] is a ‘tribe’ pursuant to federal law.”  660 F. Supp. 

2d at 465. 

There is no such dispute here.  Sue/Perior acknowledges that the Seneca 

Nation is a federally-recognized Indian tribe.  Responding Brief at 2.  Further, like 

the present case, in Garcia the entity being sued was not the tribe but an entity 

created by the tribe; the tribe sought to bestow that entity with its sovereign 

immunity; and the entity moved to dismiss based on that immunity.  268 F.3d at 

84.  Sue/Perior does not dispute that LGCC was created by the Nation under the 

Nation’s laws, and that the Nation, in LGCC’s charter, expressly stated its intent 

that LGCC be protected by the Nation’s sovereign immunity. (R.231). See Home 

Bingo Network, 2005 WL 2098056, at *1 (looking to tribal law creating business 
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entity to satisfy court that entity is an arm of the tribe).  Rather, Sue/Perior seeks to 

prove that LGCC somehow lost or lacks that immunity.   

Accordingly, there is no reason to depart from the general rule as articulated 

in Garcia.  Under those facts, Garcia expressly placed the burden to prove 

jurisdiction on plaintiff.  The same burden lies on Sue/Perior, which has failed to 

satisfy it. 

POINT II 
 

SUE/PERIOR’S RELIANCE ON THE NCIDA APPLICATION SEEKS TO 
IMPOSE AN IMPLIED WAIVER OF SOVEREIGN IMMUNITY ON LGCC 

 Sue/Perior (and the court below) rely on an application and set of 

agreements between NCIDA and LGCC concerning tax benefits to support its 

argument LGCC waived any immunity from suit it may have had.  Sue/Perior is 

wrong on the law and the facts.   

 As to the facts, Sue/Perior does not dispute that the Seneca Nation charter 

establishing LGCC expressly and repeatedly affirms that LGCC possesses the 

Nation’s sovereign immunity from suit.  (R. 225)  (for purposes of  civil 

jurisdiction, LGCC “shall be deemed a subordinate arm of the Nation and shall be 

entitled to all of the privileges and immunities of the Nation”); (R. 227) (LGCC 

can “agree by contract to waive its immunity from suit”); (R. 231) (among the 

powers granted to LGCC is the power “to enjoy the sovereign immunity of the 

Nation, to the same extent as the Nation”).  Nor does Sue/Perior deny that this 
- 4 - 

 
 



 

Charter is a public document or that it was aware of these provisions, as was the 

NCIDA.  Sue/Perior simply ignores these facts, which reveal that LGCC has 

always publicly proclaimed its sovereign immunity. 

 As to the law, it is well-settled that a waiver of sovereign immunity “‘cannot 

be implied but must be unequivocally expressed.’”  Ransom, 86 N.Y.2d at 560-61, 

quoting Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978).  This Court noted 

that “preserving tribal resources and tribal autonomy are matters of vital 

importance,” resulting in a “high threshold for a valid waiver of immunity.” 

Ransom, 86 N.Y.2d at 560, 563.  There is no waiver of LGCC’s sovereign 

immunity to third parties, “unequivocally expressed” or otherwise, to be found in 

the NCIDA documents or elsewhere and Sue/Perior points to none.  Instead, 

Sue/Perior suggests that “it is absurd for LGCC to now claim that New York State 

courts are without jurisdiction after LGCC has taken full advantage of the financial 

assistance and tax benefits provided by the NCIDA.”  Responding Brief at 24.  But 

NCIDA did not require LGCC to waive its immunity to third party suit as a 

condition of obtaining such benefits, and there is nothing in the Record supporting 

such an exchange.  Moreover, the United States Supreme Court has expressly held 

that a tribe’s agreement to accept certain benefits from a state cannot be read as a 

waiver of immunity.  Three Affiliated Tribes of Fort Berthold Reservation v. Wold 

Eng’g, 476 U.S. 877, 890 (1986) (rejecting the notion that a tribe must  “consent to 
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suit in all civil causes of action before it may . . . gain access to” state benefits 

available to others in the state, since to do so would “defeat the Tribe’s federally 

conferred immunity from suit”) (emphasis omitted).   

 Sue/Perior further incorrectly asserts that the NCIDA documents evidence 

an admission that LGCC lacks immunity, because if LGCC “were not subject to 

the taxation and jurisdiction of New York State, there would have been no point in 

entering into the PILOT Agreement with NCIDA...” (Responding Brief at 24). 

This assertion improperly conflates tax liability of tribes with their sovereign 

immunity from suit, which courts have made clear are separate and distinct 

matters.  See Okla. Tax Comm'n v. Citizen Band Potawatomi Indian Tribe of Okla., 

498 U.S. 505, 510 (1991) (holding that while Oklahoma may tax cigarette sales by 

a Tribe's store to nonmembers, the Tribe enjoys immunity from a suit to collect 

unpaid state taxes).  Moreover, the main tax liability for which LGCC obtained 

relief in its agreements with NCIDA (ad valorem taxes) is the kind of tax for which 

tribes are liable when owning land in fee simple.  See Cnty. of Yakima v. 

Confederated Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251, 265-68 

(1992) (upholding imposition of ad valorem property taxes on lands owned in fee 

simple by tribe or by its members).  LGCC, as a Seneca Nation instrumentality, 

would be liable for ad valorem taxes on its fee simple-owned land, and entering 
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into agreements with NCIDA for temporary relief from those taxes is entirely 

consistent with its sovereign immunity from suit. 

 Sue/Perior also implies that, through the NCIDA documents, LGCC 

somehow “held itself out” as an entity without sovereign immunity.  Responding 

Brief at 6-7.  The NCIDA documents say nothing of the sort.  Sue/Perior points to 

an affidavit from an NCIDA attorney (prepared for this litigation) stating that 

LGCC represented itself as a “for-profit entity separate and distinct from the 

Nation.”  (R. 593-94).  This assertion has no bearing on LGCC’s immunity, since 

legally separate and distinct corporate entities may still be protected by the 

Nation’s immunity under Ransom and the related federal case law (see discussion 

in Part III, infra).  Sue/Perior also quotes from the NCIDA agreements stating that 

“the parties hereto hereby agree to submit to the personal jurisdiction of the federal 

or state courts located in Niagara County, New York.”  Responding Brief at 7, 

quoting R. 363.  Such language, however, does not indicate that LGCC is “holding 

itself out” as lacking immunity. To the contrary, that language has nothing to do 

with Sue/Perior and, at most, would constitute only a potential limited waiver of 

immunity as to enforcement of that agreement by NCIDA.  See, e.g., C&L Enters., 

Inc., v. Citizen Band Potawatomi Tribe of Okla., 532 U.S. 411 (2001) (contract 

language agreeing to enforceability of arbitrator’s award in state court deemed a 

waiver for purposes of such enforcement).   
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 Simply put, LGCC represented its legal status to NCIDA (and to the world) 

in the same way any corporate entity does – through its charter. (R. 224-38.)  

NCIDA agrees:  “The LGCC also supplied the NCIDA with a certificate from the 

New York Secretary of State representing that it was a foreign corporation 

authorized to do business in the State of New York1 and designating the Secretary 

of State as its authorized agent for service.” (R. 594).  That foreign corporation 

certificate informed the NCIDA (and anyone else, including Sue/Perior, who chose 

to read it) of the corporation’s charter, which unequivocally states that LGCC was 

established with the express intent “to enjoy the sovereign immunity of the Nation, 

to the same extent as the Nation.”  (R. 231.)  

 Finally, both Sue/Perior and the court below misread the NCIDA documents 

as establishing a purpose for LGCC that somehow abrogated its sovereign 

immunity:  “LGCC was intended to function as a regular business entity, with 

profits, losses, and legal and tax obligations applicable to any other business 

operated outside the confines of an Indian reservation by a non-native entity.”  (R 

15a; Responding Brief at 20.)   As Ransom and other applicable cases make clear, 

tribal entities can function as “regular business entit[ies]” yet still retain their 

sovereign immunity.   

                                                 

- 8 - 

1 Registration as a foreign corporation has no bearing on LGCC’s immunity.  See Ransom, 86 
N.Y.2d  at 563 (rejecting argument that registration as a foreign corporation waived sovereign 
immunity of tribal corporate entity). 

 
 



 

 Sue/Perior’s attempt to read an implied waiver of LGCC’s sovereign 

immunity into the NCIDA documents must fail. 

POINT III 
 

LGCC IS AN INSTRUMENTALITY OF THE SENECA NATION AND 
SHARES THE NATION’S SOVEREIGN IMMUNITY FROM 

UNCONSENTED SUIT UNDER RANSOM AND RELATED CASES 

Sue/Perior misconstrues Ransom and the related federal case law as 

establishing a narrow and limited test for finding tribal entity immunity.  

Sue/Perior’s flawed reading pervades the entirety of its argument related to 

LGCC’s immunity under the Ransom factors, and apparently stems from the 

erroneous opinion by the Appellate Division (from which Sue/Perior quotes 

liberally in its argument).   

A. Legally Autonomous and Independent Tribal Instrumentalities May 
Possess Sovereign Immunity 

Sue/Perior argues that sovereign immunity does not protect a tribal corporate 

entity chartered to have an “autonomous and independent” legal identity, 

particularly where it is carrying out commercial activities. Responding Brief at 7, 

20.  Of course, Ransom and related federal case law confirm that there are 

numerous circumstances in which tribal entities with an “autonomous and 

independent” legal existence, including those carrying out commercial activity, are 

protected by their tribe’s sovereign immunity.  
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Ransom itself directly negates Sue/Perior’s assertion, as the entity at issue in 

Ransom was a legally separate and autonomous corporate entity chartered under 

the laws of another jurisdiction, and yet was held to be shielded by the Tribe’s 

sovereign immunity.  86 N.Y.2d at 560.  The federal case law confirms that such 

legally separate and autonomous tribal entities are protected by sovereign 

immunity. See, e.g., Warren v. United States, 859 F. Supp. 2d 522 (W.D.N.Y. 

2012), aff’d, 517 F. App’x 54 (2d Cir. 2013) (Seneca Gaming Corporation, which 

has same exact “separate and autonomous” language in its charter, is protected by 

sovereign immunity); Cook v. AVI Casino Enters., Inc., 548 F.3d 718 (9th Cir. 

2008) (gaming corporation chartered as independent entity immune from suit); 

Home Bingo Network v. Multimedia Games, Inc., 2005 WL 2098056, at *1 

(N.D.N.Y. Aug. 30, 2005) (tribally-chartered business development authority is an 

arm of the tribe protected by tribal immunity), quoting Multimedia Games, Inc. v. 

WLGC Acquisition Corp., 214 F. Supp. 2d 1131, 1135 (N.D. Okla. 2001).     

In fact both Ransom and the related federal case law emphasize that such 

immunity is to be construed broadly: 

The broad interpretation of tribal sovereign immunity can 
trace its origins to “Congress' desire to promote the ‘goal 
of Indian self-government, including its “overriding 
goal” of encouraging tribal self-sufficiency and economic 
development,’” Citizen Band Potawatomi Indian Tribe, 
498 U.S. at 510, 111 S. Ct. 905 (quoting California v. 
Cabazon Band of Mission Indians, 480 U.S. 202, 216, 
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107 S.Ct. 1083, 94 L.Ed.2d 244 (1987)), as well as to 
“Executive Branch policies, and judicial opinions,” 
Prairie Band Potawatomi Nation v. Wagnon, 476 F.3d 
818, 824 n. 9 (10th Cir.2007). 
 

Breakthrough Mgmt. Grp., Inc. v. Chukchansi Gold Casino & Resort, 629 F.3d 

1173, 1183 (10th Cir. 2010) (“Breakthrough”).  Accord Ransom, 86 N.Y.2d at 563 

(noting “high threshold” for finding waivers of immunity). 

Moreover, Sue/Perior’s (and the Appellate Division’s) implication that tribal 

entities carrying out commercial activities are not protected by sovereign immunity 

is simply wrong as a matter of law.  As Breakthrough held, with regard to the 

argument that economic entities do not share in a tribe's immunity from suit, “that 

ship plainly sailed.” 629 F.3d at 1184, n. 8 (noting that tribal sovereign immunity 

may extend to tribal entities “engaged in economic activities”).  Id. at 783.  Accord 

Warren v. U.S., 859 F. Supp. 2d at 539-40 (rejecting argument that, because of 

commercial nature of its activities, SGC is not protected by sovereign immunity); 

Koscielak v. Stockbridge-Munsee Cnty., 340 Wis. 2d 409, 418 (Wis. Ct. App.), 

petition for review granted, 342 Wis. 2d 155 (Wis. 2012) (golf course); Altheimer 

& Gray v. Sioux Mfg.Corp., 983 F.2d 803, 809 (7th Cir. 1993) (manufacturing of 

military equipment); Cash Advance & Preferred Cash Loans v. State, 242 P.3d 

1099, 1107-08 (Colo. 2010) (Internet lending businesses); Morgan v. Colo. River 
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Indian Tribe, 103 Ariz. 425, 427 (1968) (marina); Doe v. Oneida Indian Nation of 

N.Y., 278 A.D.2d 564, 565 (3d Dep’t 2000) (hotel). 

If Sue/Perior’s flawed conceptual approach were accepted, Ransom and the 

federal case law on which it is based would be effectively overruled, and the 

important protections afforded to tribes and tribal enterprises by sovereign 

immunity would be stripped away.  “Not only is sovereign immunity an inherent 

part of the concept of sovereignty and what it means to be a sovereign, but 

‘immunity [also] is thought [to be] necessary to promote the federal policies of 

tribal self[-]determination, economic development, and cultural autonomy.’” 

Breakthrough, 629 F.3d at 1182 (alterations in original) (emphasis added) quoting 

Am. Indian Agric. Credit Consortium, Inc. v. Standing Rock Sioux Tribe, 780 F.2d 

1374, 1378 (8th Cir. 1985). 

B. Under Sue/Perior’s Conceded Facts, LGCC Has Met a Sufficient 
Number of the Relevant Factors to Satisfy the Ransom Analysis 

The Ransom analysis, contrary to Sue/Perior’s suggestion, does not require a 

tribal entity to meet all or even a majority of the listed factors.  The Ransom Court 

itself found that the corporate entity at issue satisfied only four of the nine factors 

listed, yet held that doing so established that the assertion of immunity was proper. 

86 N.Y.2d at 560. 

Sue/Perior concedes that LGCC also meets at least four of the factors set out 

in Ransom:  (1) LGCC “is organized under the tribe's laws or constitution rather 
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than Federal law”; (2) LGCC’s “governing body is comprised mainly of tribal 

officials”; (3) Seneca Nation “officials exercise control over the administration or 

accounting activities” of LGCC; and (4) Seneca Nation’s “governing body has 

power to dismiss members of the organization's governing body.”  Responding 

Brief at 16-17; see also R. 13a (quotations from Ransom, 86 N.Y.2d at 559). But 

Sue/Perior then seeks to diminish the significance of those particular Ransom 

factors, asserting, without analysis or legal support, that they evidence only a 

“modicum of control,” could be “perfunctorily satisfied,” and are therefore 

essentially irrelevant.  Responding Brief at 17.  Of course, this Court did not say or 

suggest that those factors are de minimis.  Rather, it must be assumed this Court set 

them forth because they show that the tribal entity is sufficiently connected to the 

tribe to warrant protection by tribal immunity. 

Assuming therefore, arguendo, that LGCC meets only these four factors, 

they serve as sufficient evidence that LGCC is closely tied to and controlled by the 

Seneca Nation, and thus acts as an arm and instrumentality thereof.  Specifically, 

the Seneca Nation Tribal Council exercises exclusive powers of appointment and 

removal over the LGCC Board; no outside entity has any stake in or control over 

LGCC’s Board.  (R. 224).  That Board is composed of only Seneca Nation 

members.  (R 231-32).  LGCC’s charter was adopted under, and is a creation of, 

Seneca Nation law (not the law of a foreign jurisdiction). (R 13a.)   
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Because LGCC is a creation of Seneca Nation law, the Nation’s Council was 

able to establish and enforce substantial administrative and accounting controls 

over LGCC.  Indeed, LGCC’s Charter requires that its Board obtain approval from 

the Nation before undertaking any of the following actions:   significant 

expenditures of company resources or personal property (R. 228); adopting, 

amending or repealing corporate by-laws (R. 229); providing significant 

guarantees or incurring significant liabilities (R. 229); lending money to other 

Seneca Nation entities (R. 229); purchasing, selling, or encumbering real property 

(R. 230); entering into financing arrangements involving bonds or other securities 

(R. 230, 232); and entering into, performing or cancelling contracts with any 

government or government agency.  (R. 229.)  LGCC must also submit to the 

Nation annually, for its approval, a statement of the entity’s financial condition for 

each year of operation.  (R. 235.)  

The Nation’s exercise of administrative and economic control over LGCC is 

hardly “perfunctory.” Rather, it is the very type of control that evidences that “the 

relationship between the tribe and the entity is sufficiently close to properly permit 

the entity to share in the tribe's immunity.” Breakthrough, 629 F.3d at 1183. 

Moreover, that control is the creation and expression of the Nation’s law, to which 

courts look in such circumstances.  See, e.g., Home Bingo Network, 2005 WL 

2098056, at *1 (“Moreover, upon review of the tribal law creating the authority, 
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see Def.’s Ex. A, it is clear that the MBDA is an arm of the tribe”); Chance v. 

Coquille Indian Tribe, 327 Or. 318, 325-26 (1998) (looking to laws of the tribe to 

determine whether a waiver of entity’s immunity was valid).  See also FELIX S. 

COHEN, HANDBOOK OF FEDERAL INDIAN LAW § 21.02(2) (2012 ed.) (“To 

determine whether the entity has the power to sue or be sued, the entity’s 

organizational documents as well as the laws under which it is incorporated must 

be consulted.”). 

Implicitly recognizing the importance of these facts, Sue/Perior seeks to 

summarily dismiss them, misrepresenting this Court as having established certain 

financial interdependence factors as a threshold for a finding of immunity.  

Responding Brief at 15, 17, 29-32.  As Ransom and other cases make clear, 

however, there is no threshold or dispositive factor. Ransom, 86 N.Y.2d at 559 

(“no set formula is dispositive”); Breakthrough, 629 F.3d at 1181 (expressly 

overruling lower court’s holding that financial interconnectedness was a threshold 

factor).  Accord Altheimer & Gray, 983 F.2d at 809 (tribally-chartered business 

entity considered an “arm” of the tribe even though such entity “had no power to 

bind or obligate the funds of the [tribe].”) 

Sue/Perior mistakenly relies on a pre-Ransom Arizona case in which a tribal 

construction corporation that did not have the extensive administrative control 

mechanisms that the Seneca Nation built into the LGCC charter was held to lack 
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the tribe’s immunity.  Dixon v. Picopa Constr. Co., 160 Ariz. 251 (1989).  There, 

unlike LGCC, the “only express limitation the [corporate charter] ordinance places 

on the board’s discretion is on the board’s ability to exceed the ordinance’s 

corporate debt ceiling.” 160 Ariz. at 254-55 (also noting that the charter, unlike 

LGCC’s, “does not require that either board members or corporate officers be 

selected from among Community officers or even members.”)  Notably, Dixon 

distinguished another Arizona Supreme Court case, White Mountain Apache 

Indian Tribe v. Shelley, 107 Ariz. 4 (1971), which held that a subordinate entity 

with the kind of controls built into the LGCC charter was protected by tribal 

immunity.  Dixon,160 Ariz. at 255 (noting that corporate charter in White 

Mountain Apache revealed “the multitude of ways the tribal government was 

intimately involved in [the corporate entity’s] daily operations.”) 

Thus, even if this Court were to accept that LGCC met only the four factors 

that Sue/Perior concedes are satisfied, LGCC satisfies Ransom and is entitled to the 

protection of the Seneca Nation’s sovereign immunity. 

C. LGCC Meets Additional Factors Under Ransom  

Contrary to Sue/Perior’s assertions, the Record shows that LGCC meets 

more than just the four factors that Sue/Perior concedes.   
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1. LGCC was Established to Serve the Purposes of the Seneca 
Nation 

Sue/Perior argues that because LGCC was established to operate a 

commercial enterprise, a golf course, that it does not serve the purposes of the 

Seneca Nation.  Responding Brief at 18-24.  Quoting the Appellate Division, 

Sue/Perior posits, incorrectly, that economic development and job creation are not 

actually “purposes” of the Nation, and that the Record does not support the 

assertion that the activities and the revenue of LGCC further the objectives of the 

Nation.  The facts in the Record, however, reveal the opposite. 

The Nation, which specifically designated LGCC as “a governmental 

instrumentality,” created LGCC pursuant to the “policy of the Nation to promote 

the welfare and prosperity of its members” (R. 168, 224).  The Nation determined 

that establishing LGCC was “necessary or appropriate to accomplish the purposes 

of the Nation.”  (R. 169).  In fact, the Nation expressly established LGCC as an 

“amenity” to the Nation’s gaming operation in Niagara Falls in order “to enhance 

the overall success and profitability of the casino’s operations.” (R. 169, 224.)  It is 

the casino’s operation in its entirety that generates revenue, jobs, and services 

which directly and significantly further the purposes and obligations of the Nation 

to benefit its members.  The courts have repeatedly held that economic 

development by such entities serves the purposes of the tribe.  Breakthrough, 629 

F.3d at 1182; Am. Indian Agric. Credit Consortium, Inc., 780 F.2d at 1378; 
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Warren, 859 F. Supp. 2d at 540-41.  See also Trudgeon v. Fantasy Springs Casino, 

71 Cal. App. 4th 632, 640 (Cal. Ct. App. 1999) (suggesting that a tribal entity 

created with the objective of “promoting general tribal or economic development” 

would be entitled to immunity). 

Notably, as Sue/Perior concedes, in the only case involving a subordinate 

tribal entity chartered to operate a golf course, the Court found that entity to be 

protected by the tribe’s immunity.  Koscielak v. Stockbridge-Munsee Cnty., 340 

Wis. 2d 409, 418 (Wis. Ct. App.) petition for review granted, 342 Wis. 2d 155 

(2012).  Sue/Perior’s attempt to distinguish Koscielak as a “first tier” subsidiary 

(Responding Brief at 19, n. 3), ignores the fact that LGCC too was created and 

chartered directly by the Nation, and placed under SNFGC by resolution of the 

Nation’s Council.  (R. 224).  Not surprisingly, Sue/Perior cites to no case law 

holding that a lower tier tribal subsidiary created by, owned by, and controlled by 

the tribe is not entitled to the tribe’s immunity.  To the contrary, neither Ransom 

nor any of the other cases assessing sovereign immunity of corporate entities, have 

even considered such a “tier” concept.  In fact, all courts addressing the issue have 

made clear that subsidiary tribal corporate entities are entitled to the tribe’s 

immunity.  See, e.g., Winnebago Tribe of Neb. v. Stovall, 216 F. Supp. 2d 1226, 

1236, n.9 (D. Kan 2002), aff’d, 341 F.3d 1202 (10th Cir. 2003). 

- 18 - 
 
 



 

Sue/Perior’s bold assertion that the case law does not recognize that an 

“amenity to a gaming operation is entitled to share in the sovereign status of the 

tribe” is simply incorrect.  Responding Brief at 20.  In fact, the golf course in 

Koscielak and the hotel in Doe v. Oneida Indian Nation were amenities to casino 

operations held to be protected by tribal sovereign immunity. 

2. The Nation is The Ultimate Owner of LGCC’s Property and 
Assets  

The Nation has expressly reserved for itself the power to control the assets 

and property of LGCC in the event of LGCC’s dissolution or liquidation. (R. 237.)  

Curiously, Sue/Perior interprets this language, which recognizes the Nation’s 

complete and ultimate control over LGCC’s assets, as somehow divesting the 

Nation of ownership of those assets.  Responding Brief at 28.   

In truth, LGCC’s Charter gives the Nation absolute control to direct any 

assets on LGCC’s dissolution.  It can direct those assets to “one or more 

organizations designated pursuant to a plan of distribution,” or let those assets go 

to SNFGC by doing nothing, or it can retain those assets for itself.  (R. 237.)  The 

Nation is the ultimate decision maker regarding LGCC’s assets in the event of 

LGCC’s dissolution, and Sue/Perior’s attempt to rewrite the statutory terms and 

conditions of LGCC’s formation should be rejected. 

To contest the Nation’s ownership, Sue/Perior at first expressly relies on 

cases interpreting the Foreign Sovereign Immunities Act (28 U.S.C. §§ 1602-1611) 
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(“FSIA”).  Responding Brief at 25-28.  Simply put, FSIA is not applicable to 

LGCC, its parent Nation, or any other tribal entity, because Indian tribes are not 

considered foreign states for purposes of FSIA. See, e.g., Ingrassia v. Chicken 

Ranch Bingo & Casino, 676 F. Supp. 2d 953, 959 (E.D. Cal. 2009).  Sue/Perior 

later concedes as much. Responding Brief at 33.   

Nor can FSIA be applied to Indian tribes and tribal entities by analogy. See, 

e.g., Allen v. Gold Country Casino, 464 F.3d 1044, 1048 (9th Cir. 2006).  FSIA is 

intended to address only the status of foreign entities and provides the sole basis 

for obtaining jurisdiction over a foreign state in the courts of the United States, and 

as such codifies a “restrictive theory of sovereign immunity” applicable only to 

foreign states and instrumentalities.  Filler v. Hanvit Bank, 378 F.3d 213, 216, 220 

(2d Cir. 2004).  Sue/Perior cannot import interpretations of FSIA into the specific 

analysis of tribal sovereign immunity set out in Ransom and other cases applying 

longstanding principles that govern the status of Indian tribes and tribal entities.   

Similarly, Sue/Perior’s attempt to contort FSIA to cast the Nation as a mere 

“investor” or “shareholder” in LGCC should be rejected.  The Nation chartered and 

created LGCC.  It exercises direct appointment and substantial administrative 

control over its Board of Directors—who are the same directors as for the Seneca 

Gaming Corporation, another Nation entity.  (R. 168-170.)  Unlike the business 

entities and foreign states in cases cited by Sue/Perior, the Nation and LGCC are 
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intertwined.  The Nation has not “invested” in LGCC.  Rather, the Nation created, 

owns and controls LGCC.   

Sue/Perior’s reliance on Dole Food Co. v. Patrickson, 538 U.S. 468 (2003), 

and other FSIA cases is misplaced as well.  Responding Brief at 25-26.  In Dole, 

the question of whether parties’ Dead Sea Companies were “owned” by Israel 

turned on a series of investments by companies removed from Israel itself.  Israel 

wholly owned one company called Israeli Chemicals, Ltd.  Israeli Chemicals then 

invested in the majority of shares in an outside company: Dead Sea Works, Ltd.  

Dead Sea Works—which was not owned or formed by Israel—owned a majority of 

shares in a third outside company, Dead Sea Bromine, Co.  This third company—

also not owned or formed by Israel—held the majority of shares in a fourth outside 

company, Bromine Compounds, Ltd., which was asserting Israel’s immunity.  

Dole at 473-74.     

Dole is easily distinguished.  Here, there are no outside corporations or 

investment in shares of such entities.  Every corporate entity in this case is owned, 

created, chartered and controlled by the Nation itself.  The Nation has the power to 

appoint and terminate members of the LGCC Board, and has extensive 

administrative control and oversight of LGCC decision making.     

Another FSIA case cited by Sue/Perior actually undermines its argument.  In 

Filler, 378 F.3d at 213 (2d Cir. 2004), the court recognized that the Korean 
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Deposit Insurance Commission (“KDIC”) was protected by governmental 

immunity in significant part because it incorporated the same creation, oversight 

and organizational factors present with LGCC: 1) KDIC was formed by statute and 

presidential decree; 2) its directors are appointed by a government ministry and its 

Board president is appointed by South Korea’s President; and 3) its operations are 

overseen by a government ministry.  Id. at 217.   

3. LGCC is Financially Interdependent with the Seneca Nation 

Sue/Perior leans heavily upon Ransom’s financial interconnectedness 

factors, but merely quotes, with no analysis, language from the LGCC Charter that 

“the Nation shall not be liable for the debts or obligations of [LGCC]” and 

“[LGCC] shall have no power to pledge or encumber the assets of the Nation.”  

Responding Brief at 31.  Notably, that language is identical to the analogous 

provisions of the SGC and SNFGC charters (Compare R. 227, with R. 179 and    

R. 206), entities that have consistently been held to share the Nation’s immunity.   

The appropriate analysis of the financial interconnectedness factors requires 

determining, based upon the organizational and other documents in the record, the 

impact that an adverse judgment would have on the Nation’s finances.  Sue/Perior 

offers no such analysis and, instead, notes only the irrelevant fact that the Nation 

does not hold fee title to the golf course.  Responding Brief at 25.  As LGCC has 

conclusively demonstrated, a judgment affecting LGCC’s revenues or property 
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must, by definition, impact the Nation, because the Nation relies on those revenues 

and property to carry out its governmental activities.  Opening Brief at 37-38; (R. 

69, 175, 201, 224, 237, 306, 572).  Indeed, the Nation owns all of the LGCC’s 

improvements and assets, including the golf course property, by virtue of the status 

of SGC, SNFGC and LGCC as wholly-owned governmental arms and 

instrumentalities of the Nation.  (R. 199, 222, 237).   

Moreover, all the property and revenues of LGCC ultimately belong to the 

Nation.  (R. 168, 225).  The Nation’s decision to segregate this subset of the 

Nation’s revenue into a specific government instrumentality, which has the 

authority to waive its immunity to suit, changes nothing.  It merely reflects the 

Nation’s prudent business decision to insure that any exposure of this portion of 

the Nation’s finances will not jeopardize any other assets of the Nation.  Under 

Sue/Perior’s inflexible reading of the financial interconnectedness factors, 

however, revenues cannot belong to the Nation unless they are kept in a single 

bank account in the Nation’s name.  This, of course, is not the law as set forth in 

Ransom.  Moreover, such an interpretation, as a matter of policy, would undermine 

the Nation’s discretion to segregate its property and revenues among several 

instrumentalities to preserve and protect those resources so they are available to 

promote the health, education and welfare of all the Nation’s members.   
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D. LGCC is Protected by Sovereign Immunity and is not Seeking “Super 
Sovereign” Status 

Sue/Perior argues that LGCC seeks “super-sovereign” status because it 

asserts immunity for activities on non-reservation land.  Responding Brief at 32-

35.  That argument, however, ignores the well-established case law that tribal 

sovereign immunity applies to off-reservation conduct.  See, e.g., Kiowa Tribe of 

Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 760 (1998); Morgan v. Colo. River Indian 

Tribe, 103 Ariz. 425, 427 (1968) (court did not have jurisdiction over an Indian 

tribe operating a business outside the exterior boundaries of its reservation). 

Sue/Perior erroneously relies on cases in which states were denied the ability 

to insulate their landholdings in other states from the jurisdiction of those other 

states.  Responding Brief at 33-34.  Such analysis once again wrongly conflates the 

jurisdictional status of the land with the immunity of the entity.  For example, 

Georgia v. City of Chattanooga, 264 U.S. 472 (1924), dealt with the authority of 

Tennessee to exercise its eminent domain power over land within its boundaries 

owned by Georgia.  While Georgia raised its sovereign immunity as a defense, the 

Supreme Court found that sovereign immunity was not even at issue:  “The power 

of the city to condemn does not depend upon the consent or suability of the 

owner.”  Id. at 482 (emphasis added).  Eminent domain authority is not at issue 

here, and thus Georgia is inapposite. Similarly, the other two cases cited by 

Sue/Perior, State v. City of Hudson, 231 Minn. 127 (1950) (addressing property tax 
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exemptions) and People ex rel. Hoagland v. Streeper, 12 Ill. 2d, 204, 212 (1957) 

(holding that bridge at issue was a “private undertaking”), address governmental 

jurisdiction over land, not an entity’s sovereign immunity, and have no relevance 

to the issues here. 

Sue/Perior here again relies on FSIA, which in fact undermines its entire 

argument on this point.  FSIA evinces a Congressional policy decision to open 

foreign sovereigns to suit in United States’ courts, so it is telling that Congress has 

not chosen to do the same for Indian tribes.  See Kiowa, 523 U.S. at 759 (noting 

that Congress could, but has chosen not to, enact limitations on tribal sovereign 

immunity analogous to that in the FSIA, and deferring such policy decisions to 

Congress).   

POINT IV 
 

SUE/PERIOR MAY NOT USE A MECHANIC’S LIEN FORECLOSURE 
ACTION TO LITIGATE A CONSTRUCTION CONTRACT DISPUTE 

BARRED BY LGCC’S SOVEREIGN IMMUNITY 

 Sue/Perior and the trial court incorrectly reason that an action based on a 

construction contract dispute, if framed as a mechanic’s lien foreclosure, may 

circumvent a tribal entity’s sovereign immunity, claiming that such an action is 

allegedly purely in rem and does not require jurisdiction over the entity itself.  

Neither case law nor the New York Lien Law support such a result.   
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A. Governmental Sovereign Immunity Bars Actions Involving Lands 
Owned by the Governmental Entity 

 In its opening brief, LGCC cited a number of cases holding that sovereign 

immunity bars suit against the government’s property, even if the suit is in rem.2  

Since many of these cases are from federal courts with jurisdiction over Western 

New York, and since tribal immunity is a creation of federal law not subject to 

diminution by the States, see Kiowa, 523 U.S. at 765, such precedent is binding 

here.   

Sue/Perior ignores this precedent and argues that tribal sovereign immunity 

does not apply if the property owned by a tribe is located outside a reservation or 

held in fee, repeatedly referring to “non-sovereign real property”.  Responding 

Brief at 36, 39, 44.  However, it is the status of the tribe as a government entity and 

not the status of the land that provides the protection of sovereign immunity, a 
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2 Oneida Indian Nation of N.Y. v. Madison Cnty., 605 F.3d 149 (2d Cir. 2010) (“Oneida”) (tribal 
immunity bars tax lien foreclosure action against tribal land), vacated on other grounds, 131 S. 
Ct. 704 (2011); see also decision on remand, Oneida Indian Nation of N.Y. v. Madison Cnty., 
665 F.3d 408 (2d Cir. 2011); Cayuga Indian Nation of N.Y. v. Seneca Cnty., N.Y., 890 F. Supp. 
2d 240 (W.D.N.Y. 2012) (“Cayuga”), appeal pending decision, (Docket No. 12-3723 (2d Cir.)) 
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492 (2010) (quiet title action involving tribal lands barred by tribal sovereign immunity); United 
States v. Alabama, 313 U.S. 274, 282 (1941) (in rem action against government’s land is suit 
against government and barred by sovereign immunity); California v. Deep Sea Research, Inc., 
523 U.S. 491, 506 (1998) (state sovereign immunity “bars federal jurisdiction over general title 
disputes relating to state property interests”); United States v. Lewis Cnty., 175 F.3d 671 (9th Cir. 
1999) (tax lien foreclosure of federal property impermissible without express waiver of 
sovereign immunity).  Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 356 (2d Cir. 2000) 
(“Indian tribes possess the common-law immunity from suit traditionally enjoyed by sovereign 
powers.”) 

 
 



 

point the United States Supreme Court has made unmistakably clear.  See Kiowa, 

523 U.S. at 760.     

Sue/Perior relies on two cases from other jurisdictions that do not address 

the issue before this Court, as well as several other cases that do not deal with the 

assertion of sovereign immunity from suit at all.  The reasoning in those cases, 

however, actually undermines Sue/Perior’s assertions.  In Cass County Joint Water 

Resource District v. 1.43 Acres of Land in Highland Township, 643 N.W.2d 685 

(N.D. 2002), the court held that the Tribe’s immunity was not a bar to a 

condemnation action (even though the Tribe was the landowner) because that 

state’s law does not require “in personam jurisdiction over the owners of the land.”  

Id. at 694 (emphasis added).  The court, however, also opined that tribal sovereign 

immunity would bar any case requiring in personam jurisdiction.  Id.  Here, New 

York Lien Law §44(3) requires in personam jurisdiction over the landowners, and 

thus, even under Cass County, jurisdiction is barred by LGCC’s sovereign 

immunity.  In Anderson & Middletown Lumber Co. v. Quinault Indian Nation, 130 

Wash. 2d 862 (1996), the Washington Supreme Court held that an action to quiet 

title to and partition a parcel of real property owned by the Quinault Indian Nation 

in fee was not barred by the Tribe’s sovereign immunity because the case was 

“purely” in rem.  Id. at 880-81.  As in Cass County, the court noted that a quiet title 
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and partition action uniquely concerned the real property and did not require in 

personam jurisdiction over any person or entity.  Id. at 873-79.   

 This case does not involve a dispute over title to land.  It involves a contract 

dispute between Sue/Perior and LGCC.  The land here is merely being attached as 

collateral toward a purported debt.  What is at issue in this litigation is the legal 

responsibility for the alleged debt – not title to the land. 

Sue/Perior cites other cases that do not involve a tribal assertion of sovereign 

immunity.  Responding Brief at 41-43, 45.  City of Sherill v. Oneida Indian Nation, 

544 U.S. 197 (2005) (“Sherill”); Cnty. of Yakima v. Confederated Tribes & Bands 

of the Yakima Indian Nation, 502 U.S. 251 (1992) (“Yakima”); and Oneida Tribe 

of Indians of Wis. v. Vill. of Hobart, 542 F. Supp. 2d 908 (E.D. Wis. 2008) 

(“Hobart”).  Each involves claims brought by a tribe to challenge the applicability 

of state tax law to actions on tribal land, an issue entirely distinct from the question 

of sovereign immunity.  Kiowa, 523 U.S. at 755 (“To say substantive state laws 

apply to off-reservation conduct, however, is not to say that a tribe no longer 

enjoys immunity from suit.”).  Neither Sherill nor Hobart involves a claim of tribal 

sovereign immunity from suit.  They involve the separate question of a tribe’s 

authority over purchased lands and the extent to which a state may compel a tribe 

to accept state laws applicable to those lands. 
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While relying on the inapplicable cases, Sue/Perior ignores the Federal and 

New York cases holding that tribal sovereign immunity is a bar to an in rem action.  

See Oneida, 605 F.3d at 159; Cayuga, 890 F. Supp. 2d at 242-43.  Accord Armijo 

v. Pueblo of Laguna,149 N.M. at 240-41. The Second Circuit’s decision in Oneida 

was vacated, but on other grounds.  Moreover, Oneida’s analysis of tribal 

sovereign immunity was applied in Cayuga, 890 F. Supp. at 242-43.  Sue/Perior 

acknowledges that these cases undermine its argument, so it resorts to summarily 

characterizing them as “deeply flawed” and “illogical.”  Responding Brief at 47.  

Sue/Perior seeks to distinguish these cases because they involve “property that the 

tribes claimed was within the boundaries of former reservations.”  Id. at 46.  That 

assertion, however, is irrelevant, because it is the status of the tribe as a 

government entity and not the status of the land that provides the protection of 

sovereign immunity.  See Kiowa, 523 U.S. at 760.  Sue/Perior does not and cannot 

cite to any contrary authority, since these decisions adhere to longstanding 

Supreme Court and other federal precedent.  See Okla. Tax Comm’n. v. Citizen 

Band Potawatomi Indian Tribe of Okla., 498 U.S. 505, 510, 514 (1991) (state’s 

right to tax tribe does not mean that there is a waiver of immunity to enforce); 

United States. v. Alabama, 313 U.S. at 282 (suit against government’s land barred 

by sovereign immunity); United States v. Nordic Vill., Inc., 503 U.S. 30, 38 (1992), 

(no “in rem exception to the sovereign immunity bar against monetary recovery”); 
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abrogated by statute on other grounds, as stated in In re Whitaker, 474 B.R. 687, 

693 (B.A.P. 8th Cir. 2012); United States v. Lewis Cnty., 175 F.3d at 678 (tax lien 

foreclosure barred without express waiver of sovereign immunity).   

Sue/Perior’s reliance on Yakima is also misplaced.  Yakima involved the 

State of Washington’s ability to tax certain “fee patent” parcels within the Yakima 

Reservation that had become alienable under the General Allotment Act.  In 

Yakima, the use of the terms in rem and in personam related not to court 

jurisdiction but to the difference between the burden of a tax falling on the land or 

on the owner of the land.  As explained in LGCC’s Opening Brief at 49-51, the 

Court invalidated a state excise tax, which included a lien foreclosure remedy, 

because the burden of the tax fell on the Tribe for Tribal activity related to the 

land, and not on the land itself.  Yakima, 502 U.S. at 269.  Thus, contrary to 

Sue/Perior’s assertion, Yakima makes clear that the existence of an in rem remedy 

does not undermine a tribal entity’s sovereign immunity.  That principle applies 

here, where the remedy sought by Sue/Perior involves resolution of a contract 

claim distinct from the land and the ultimate impact of this proceeding would fall 

on the tribal entity. 

The few other cases cited (but not discussed) by Sue/Perior are likewise 

inapposite.  Central Virginia Community College v. Katz, 546 U.S. 356 (2006) 

dealt with the interplay of States’ Eleventh Amendment sovereign immunity with 
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the Constitution’s Bankruptcy Clause, Article I, § 8, cl. 4, the latter of which the 

Court deemed to be an agreement by the States not to assert such immunity in such 

matters.  Id. at 371.  Smale v. Noretep, 150 Wash. App. 476 (Wash. Ct. App. 

2009), like Anderson & Middletown Lumber Co., supra, on which it relies, 

permitted a quiet title action to determine ownership of land where it “would not 

divest a sovereign of ownership and control” of its land.  Id. at 482.  Finally, 

Coastland Corp. v. N. C. Wildlife Res. Comm’n, 134 N.C. App. 343 (N.C. Ct. App. 

1999) allowed a partition suit under a “special proceeding” that did not require 

personal jurisdiction over the parties.  Id. at 346.  Notably, the Coastland Corp. 

court opined that it might have reached a different conclusion had the suit involved 

the actual sale of the land, in which case “sovereign immunity would prevent 

petitioner from seeking a change in ownership of state-owned lands.”  Id. at 347. 

Sue/Perior cannot avoid LGCC’s immunity by bringing a contract action in 

the guise of a lien foreclosure proceeding.   

B. Mechanic’s Lien Foreclosure Actions Require Jurisdiction over the 
Landowner  

Section 44(3) of the New York Lien Law, and the relevant precedent 

interpreting the statute, provide that owners of the real property at issue are 

“necessary parties defendant” to any lien foreclosure action, and thus no judgment 

can be rendered in a lien foreclosure proceeding without the owner of the property 

being made a party.  See LGCC Opening Brief at 46-47.  To avoid the plain 
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language of Lien Law §44(3) and the weight of precedent, Sue/Perior mistakenly 

argues that §44(3) requires only service upon not joinder of the landowner, and 

that in any event the Court can determine that this action can proceed without a 

necessary party under CPLR 1001(b).  Responding Brief at 50-53.  Sue/Perior’s 

arguments are not supported by either the statutory language or applicable case 

law. 

1. N.Y. Lien Law §44(3) Requires Joinder of Necessary Parties, Not 
Mere Service or Notice 

Section 44(3) of the New York Lien Law provides that all landowners are 

“necessary parties defendant” to “an action in a court of record to enforce a lien 

against real property.”  Sue/Perior incorrectly argues that this plain language 

somehow requires only “that notice is given” to the landowners, not that they be 

joined as parties.  Responding Brief at 50-51.  To the contrary, Section 44(3) 

unequivocally states that a necessary party is a defendant in the action, not merely 

someone who has been provided notice, which comports with the commonsense 

notion of “party defendant.”  See Black’s Law Dictionary (9th ed. 2009), definition 

of “party”: “2. One by or against whom a lawsuit is brought <a party to the 

lawsuit>.”    

The case law addressing Lien Law §44(3) supports the plain language of the 

statute.  In Spitz v. M. Brooks & Son, Inc., 210 A.D. 438 (1st Dep’t 1924), the court 

read the “necessary parties defendant” language to mean that “the court must order 
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them [the landowners] to be brought in before plaintiff can have a lien upon the 

property.”  210 A.D. at 440 (emphasis added).  Similarly, in George W. Maltby & 

Sons Co. v. Charles P. Boland Co., 152 A.D. 596 (3d Dep’t 1912), the court held 

that “the owner [was a] proper and necessary part[y] to plaintiff’s action of 

foreclosure . . . . [because t]he plaintiff could get no valid decree of foreclosure and 

sale of the owners’ property without making [the] owner a party defendant.  Id. at 

598 (emphasis added).   

Sue/Perior cites Cody v. Turn Verein of City of New York, 48 A.D. 279 (1st 

Dep’t 1900), aff’d, 167 N.Y. 607 (1901), as “highlight[ing]” its argument that 

personal jurisdiction in a lien foreclosure proceedings is required only where the 

lienor seeks a deficiency judgment against the property owner personally.  

Responding Brief at 38.  In support of this strained reading of Cody, Sue/Perior 

cites Onondaga Sav. Bank v. Cale Dev. Co., 63 A.D.2d  415, 417 (4th Dep’t 1978), 

a case, like Cody, that had nothing to do with whether necessary parties were 

properly joined or subject to personal jurisdiction.  Rather, “[t]he central issue in 

dispute” in Onondaga Savings Bank was “the unexplained capitalization rate” used 

by the trial court to calculate the amount of a deficiency judgment against the 

mortgagor in a mortgage foreclosure proceeding.  Onondaga Savings Bank, 63 

A.D.2d at 418.  Like the trial court below, Sue/Perior has misread Cody as standing 

for the proposition that a lien foreclosure proceeding is a purely in rem proceeding.  
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Cody says no such thing.  In fact, Cody makes clear that lien foreclosure 

proceedings have both an in rem component and an in personam component: “the 

action proceeds in rem against the mortgaged property and in personam against the 

debtor on the bond”.  Cody, 48 A.D. at 281.  In reaching this conclusion, the Cody 

court held that an “action to foreclose a mechanic’s lien is similar in its nature to 

an action for the foreclosure of a mortgage, and the procedure is made to conform 

as nearly as may be to such an action.”  Id. at 280.  Not surprisingly, like New 

York Lien Law §44(3), “RPAPL 1311, which sets forth the necessary defendants 

in a mortgage foreclosure action, ‘codifies the equitable principle that persons 

holding title to the premises . . .  should be made defendants.’”  NC Venture I, L.P. 

v. Complete Analysis, Inc., 22 A.D.3d 540, 542 (2d Dep’t 2005). 

In light of the similarity between mechanic’s lien foreclosure actions and 

mortgage foreclosure actions (see Maltby, 152 A.D. at 598, citing New York Lien 

Law §44), Sue/Perior’s argument is further undermined by Dime Savings Bank of 

New York v. Johneas, 172 A.D.2d 1082 (4th Dep’t 1991).  In Dime Savings Bank, 

the individual who had “rights in the property” that was the subject of the 

mortgage foreclosure action was not named as a party and the Court held that the 

landowner’s rights in the property cannot be foreclosed without his being named a 

defendant.  Id. at 1083.   

Sue/Perior cites Hope v. Shevill, 137 A.D. 86 (2d Dep’t 1910), aff’d sub 
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nom., Hope v. Seaman, 204 N.Y. 563 (1912), and Sillman v. Twentieth Century-

Fox Film Corp., 3 N.Y.2d 395 (1957) for the proposition that Lien Law §44(3) 

only requires service of a summons.  Responding Brief at 37-38.  Neither case, 

however, held joinder of the property owners to be unnecessary, and neither 

involved the assertion of a sovereign immunity defense.  Each merely held that, in 

an in rem action, proper service on an out-of-state party was a prerequisite to 

determining the party’s rights – not that joinder is unnecessary or that service 

waived all other jurisdictional defenses.   

Sue/Perior then cites three additional mechanic’s lien foreclosure cases, 

none of which support its arguments that a landowner need only be served and not 

joined.  Responding Brief at 51.  W.J. Plander Block, Inc. v. Mussler, 27 Misc. 2d 

591 (Sup. Ct. Nassau Cnty. 1961); L. Davidson, Inc. v. Bellows, 254 A.D. 703 (2d 

Dep’t 1938) and Martens v. O’Neill, 131 A.D. 123 (2d. Dep’t 1909).  Each case 

addressed only the limited question whether service had been accomplished within 

the time required.   

Sue/Perior’s argument that Lien Law §44(3) merely requires service upon 

the landowner is not supported by the statutory language or the cases it cites. 

2. A Lien Foreclosure Under Lien Law Section 44 Cannot Proceed 
Without The Landowner 

 Sue/Perior advances another novel reading of  Lien Law §44(3): that if 

“necessary parties defendant” cannot be joined, the Court should not automatically 
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dismiss but instead should apply the equitable factors set out in CPLR 1001(b) to 

determine if suit may proceed in their absence.  Responding Brief at 51-52.  

Sue/Perior, however, does not provide any analysis of the CPLR 1001(b) factors as 

applied to this case.  In any event, the equities to be weighed in the CPLR 1001(b) 

analysis are simply not applicable to Lien Law §44(3), which expressly requires 

that the landowner in a lien foreclosure action be joined as a “necessary party 

defendant.”  Any action short of joinder would violate the statutory language and 

subvert the purpose of the statute to ensure that the landowner is made a party 

defendant to any foreclosure proceeding that might result in dispossessing the 

landowner of an interest in the land.  In fact, Sue/Perior’s argument is addressed in 

Dime Savings Bank, which held that a foreclosure suit could not proceed without 

the landowners being joined as parties.  Dime Savings Bank of New York, 172 

A.D.2d at 1083. 

Even if CPLR 1001(b) were to apply, dismissal would still be required 

based upon an analysis of the statutory factors and the overarching public 

policy of protecting a sovereign entity’s immunity from suit.  As this Court 

recently held, “‘where sovereign immunity is asserted, and the claims of the 

sovereign are not frivolous, dismissal of the action must be ordered where there 

is a potential for injury to the interests of the absent sovereign.’”  Swezey v. 

Merrill Lynch, Pierce, Fenner & Smith, Inc., 19 N.Y.3d 543, 549 (2012), 
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quoting, Republic of the Philippines v. Pimentel, 553 U.S. 851, 853 (2008) 

(emphasis added).  In Swezey, this Court not only reinforced New York’s 

commitment to protecting the immunity of sovereign entities, but also 

demonstrated how that policy heavily weighs the CPLR 1001(b) factors in 

favor of dismissal.  Recognizing that actions such as this must be dismissed 

where non-frivolous claims of immunity are asserted, Swezey distinguished 

Saratoga County Chamber of Commerce v. Pataki, 100 N.Y.3d 801 (2003), 

which involved “the fundamental balance of governmental powers under our 

State Constitution.”  Id. at 553.  The claim in Saratoga was only allowed to 

proceed in the absence of the sovereign because dismissal would have left the 

critical Constitutional issue unanswered since “no member of the public 

w[ould] ever be able to bring the Constitutional challenge,” leaving the 

Governor free to sign agreements “beyond the jurisdiction of the Court, free of 

Constitutional interdiction . . . a prospect antithetical to our system of checks 

and balances.”  Id. 

This case does not involve the balance of governmental powers or other 

Constitutional issues.  It involves a contract dispute between a tribal entity and a 

private party.  As in Swezey, such a dispute “does not justify another limited 

exception to the general rule that an assertion of immunity by a sovereign entity 

requires dismissal.”  Id.  Indeed, here, a sovereign entity has asserted its immunity, 
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its claims are not frivolous, and there is “potential for injury” to its interests.  

Therefore, dismissal is required.  Swezey, 19 N.Y.3d at 549.   

An analysis of each of the CPLR 1001(b) factors further demonstrates that 

dismissal is appropriate because LGCC cannot be forced to appear as a defendant.  

As for the first factor  whether the plaintiff would be left without a remedy  the 

Seneca Nation has a Tribal Court system (of which Sue/Perior is aware, since it 

filed several decisions from the Seneca courts in the trial court (R. 322-23, 449-

69).  The second factor  prejudice to the absent party  “strongly supports” 

LGCC, because LGCC would be “severely prejudiced” by a decision to foreclose 

upon and sell its property.  See Swezey, 19 N.Y.3d at 552.  The third factor  

ability to minimize prejudice  weighs heavily in favor of LGCC because the 

“immunity principle is part of the natural law of nations” and the privilege of 

asserting such immunity “is much diminished if an important and consequential 

ruling affecting the sovereign’s substantial interest is determined . . . by a . . . court 

in the sovereign’s absence and over its objection.”  Swezey, 19 N.Y.3d at 552-53, 

quoting Republic of the Philippines, 553 U.S. at 868-69 (alterations in original).  

The fourth factor  availability of a protective order  also weighs in LGCC’s 

favor because there is no means by which this Court could fashion a protective 

order that would protect LGCC’s right to assert its immunity from suit while still 

allowing suit to proceed against its property.  Finally, as in Swezey, the fifth factor 
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 possibility of conflicting judgments or obligations  also mitigates in favor of 

LGCC, the absent sovereign.  Id.   

Allowing Sue/Perior to circumvent LGCC’s sovereign immunity via CPLR 

1001(b) would render the principle of sovereign immunity itself (whether tribal, 

state, or federal,) a nullity, as any party in a contract dispute with a sovereign could 

simply turn to CPLR 1001(b).  Because LGCC’s sovereign immunity exempts it 

from the jurisdiction of the courts of this State, New York law requires that this 

action be dismissed.    
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DISMISSING THIS CASE ON SOVEREIGN IMMUNITY GROUNDS 
DOES NOT LEAVE SIMILARLY SITUATED PLAINTIFFS  

WITHOUT A REMEDY 

Sue/Perior suggests a parade of horribles that would supposedly ensue if the 

Court were to follow precedent and dismiss this action: 

[T]ribes would be empowered to purchase any land on 
the open market – take for example, the Plaza Hotel or 
Campbell Island – and declare it sovereign by mere 
operation of ownership, thus evading the state’s in rem 
jurisdiction.  Detrimental consequences would follow - 
the State would be deprived of any ability to enforce 
collection of taxes via foreclosure on such properties.  A 
remote tribal subsidiary could engage contractors to 
improve the property, then claim sovereign immunity 
from suit and effectively leave the contractor without a 
remedy – as transpired in this case.  Such an 
unprecedented arrangement would serve to frustrate, if 
not evade, the tax law, lien law, and public policy of the 
State of New York.  

 
 



 

 
Responding Brief at 49-50.  Such assertion is plainly wrong. 

Preliminarily, the ability of the State to enforce its tax laws and liens on 

tribally-owned property is simply not at issue in this case.  The issues here concern 

the narrowly focused question of whether a foreclosure action on a mechanic’s lien 

– which only involves litigation of a contract dispute between the parties and 

requires joinder of the landowner – is barred by sovereign immunity where the 

landowner is a tribal entity. 

As for the purported inequities related to private parties, Sue/Perior’s litany 

ignores well-established precedent that sovereign immunity is not subject to 

equitable considerations and may leave a right without a remedy.  Kiowa Tribe of 

Okla. v. Mfg. Techs, Inc., 523 U.S. 751, 755 (1998) (“[t]here is a difference 

between the right to demand compliance with state laws and the means available to 

enforce them”) (citing Okla. Tax Comm’n v. Citizen Band Potawatomi Indian 

Tribe of Okla., 498 U.S. 505, 510, 514 (1991) (state’s right to tax tribe does not 

mean that there is a waiver of immunity to enforce)).   

In practical terms, Sue/Perior raises a non-issue.  LGCC’s status as an 

instrumentality of the Seneca Nation possessing sovereign immunity – with the 

authority to waive such immunity – is evident in its Charter, which even the most 

cursory due diligence would reveal.  See LGCC Charter § 3(b) (R. 225) (setting out 
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LGCC’s immunity as subordinate arm of the Nation); § 7 (R. 227-28) (setting out 

authority and process for LGCC to waive that immunity).  Sue/Perior has done 

business with the Nation and its affiliates for many years, is well aware of LGCC’s 

sovereign status, is familiar with the procedure for seeking a limited waiver of 

sovereign immunity – and failed to negotiate or even request such a waiver.  

Sue/Perior, therefore, should not be heard to complain that it or others have no 

available remedy.   

POINT VI 
 

SUE/PERIOR’S FRAUD CLAIM DOES NOT EXIST SEPARATELY 
FROM ITS BREACH OF CONTRACT CLAIM AND  

SHOULD BE DISMISSED 

Sue/Perior does not dispute that “no cause of action for fraud lies where . . . 

‘the only fraud charged relates to a breach of contract’”.  Deering v. Karin, 285 

A.D.2d 977, 978 (4th Dep’t 2001).  See also Rich v. Orlando, 108 A.D.3d 1039 

(4th Dep’t 2013).  Where, as here, a fraud claim has no existence separate from the 

alleged breach of contract, it must be dismissed.  Freyne v. Xerox Corp., 98 A.D.2d 

965, 965 (4th Dep’t 1983) (holding that “alleged fraudulent representations are, in 

essence, restatements of plaintiff’s contract cause of action and do not state 

separate causes of action in fraud”) citing Charles v. Onondaga Cnty. Coll., 69 

A.D.2d 144, 148-49 (4th Dep’t 1979).  General allegations that a defendant entered 
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into a contract with the intent not to perform are insufficient to support a fraud 

claim.  See, e.g., N.Y. Univ. v. Cont’l Ins. Co., 87 N.Y.2d 308, 318 (1995). 

Sue/Perior does not challenge this authority but, instead, cites two cases 

which do not support its argument.  In First Bank of the Americas v. Motor Car 

Funding, Inc., 257 A.D.2d 287 (1st Dep’t 1999), the plaintiff alleged that the 

defendant made false representations to induce it to buy less valuable loans, which 

it would not have purchased had it known the truth.  Id. at 289.  Those allegations 

were held sufficient to state a claim for fraud independent of its breach of contract 

claim because, unlike a misrepresentation of a party’s future intent to perform, the 

defendant misrepresented present facts collateral to the contract terms themselves 

which induced plaintiff to enter into that contract and, therefore, set forth a 

separate breach of duty.  Id. at 292.  The Court reaffirmed, however, that 

misrepresentations of future intent to perform are insufficient to support a claim for 

fraud.  Id. 

Unlike in First Bank, Sue/Perior’s fraud claim is premised exclusively on 

allegations that the Defendants misrepresented their future intent to perform under 

the Contract – i.e., that (i) LGCC represented that it would pay Sue/Perior for extra 

work undertaken in connection with the Contract (R. 38); (ii) LGCC promised that 

Sue/Perior’s claims would be paid at the end of the Project (id.); (iii) LGCC had no 

intention of making payment under the Contract (id.); and (iv) LGCC represented 
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that any further changes to the work called for in the Contract could be taken care 

of after the fact (id.).  These, of course, are simply allegations that LGCC 

misrepresented its future intent to perform and are, therefore, insufficient to 

support a claim for fraud.     

Sue/Perior’s reliance on Eagle Comtronics, Inc. v. Pico Products, Inc., 256 

A.D.2d 1202 (4th Dep’t 1998) is also misplaced.  There, the court held that a fraud 

claim was not duplicative of a breach of contract claim because the plaintiff 

alleged that the defendant had concealed facts discrete from those underlying the 

breach of contract.  Id. at 1203.  That is not the case here. Sue/Perior alleges only 

that LGCC did not intend to perform future acts required by the parties’ Contract.  

Indeed, Sue/Perior seeks precisely the same damages in its fraud claim that it seeks 

for LGCC’s alleged breach of the Contract (i.e. $4,130,538) (R. 34; 37-40).  Being 

duplicative of its breach of contract claim, and having alleged only an intention not 

to perform in the future, Sue/Perior’s fraud claim should have been dismissed.  See 

Linea Nuova, S.A. v. Slowchowsky, 62 A.D.3d 473, 473 (1st Dep’t 2009) (fraud 

claim held improper where “plaintiff sought no damages that were not also 

recoverable under its breach of contract theory”); Rockefeller Univ. v. Tishman 

Constr. Corp. of N.Y., 240 A.D.2d 341, 342 (1st Dep’t 1997) (fraud cause of action 

failed to state a claim where “the identical contractual benefit of the bargain 

recovery is sought”); Town House Stock LLC v. Coby Hous. Corp., 36 A.D.3d 509, 
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509 (1st Dep’t 2007) (dismissing extra-contractual claims because “there are no 

damages sought that would not be recoverable under a contract measure of 

damages”);  Freyne v. Xerox Corp., 98 A.D.2d 965, 965 (4th Dep’t 1983) (holding 

that “alleged fraudulent representations are, in essence, restatements of plaintiff’s 

contract cause of action and do not state separate causes of action in fraud”), citing 

Charles v. Onondaga Cnty. Coll., 69 A.D.2d 144, 148-49 (4th Dep’t 1979).   

CONCLUSION 

For the foregoing reasons, the order of the Appellate Division should be 

modified and Plaintiff’s Complaint against LGCC should be dismissed. 

Dated: Buffalo, New York 
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