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DISCLOSURE STATEMENT 

 Pursuant to 22 NYCRR § 500.1(f), upon information and belief, amicus 

curiae the Seneca Nation of Indians states as follows:  The Nation is not a 

corporation or business entity, but rather is a sovereign Indian nation.  The Nation 

has no parent.  The Nation wholly owns the Seneca Gaming Corporation, which 

wholly owns the Seneca Niagara Falls Gaming Corporation, which in turn wholly 

owns Defendant-Appellant Lewiston Golf Course Corporation. 
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SUMMARY OF ARGUMENT 

The principal briefs of defendant Lewiston Golf Course Corporation 

(“LGCC”) demonstrate that LGCC is entitled to invoke the sovereign immunity of 

the Seneca Nation of Indians under the controlling authorities, including this 

Court’s decision in Ransom v. St. Regis Mohawk Education & Community Fund, 

Inc., 86 N.Y.2d 553, 635 N.Y.S.2d 116, 658 N.E.2d 989 (1995) (hereafter 

“Ransom”).  The purpose of the amicus’ brief is not to repeat LGCC’s arguments 

but instead to encourage the Court to revisit Ransom in light of the U.S. Supreme 

Court’s subsequent decisions in Kiowa Tribe v. Manufacturing Tech., Inc., 523 U.S. 

751 (1998)(hereafter “Kiowa”), Michigan v. Bay Mills Indian Community, __ U.S. 

__, 134 S. Ct. 2024 (2014) (hereafter “Bay Mills”) and other relevant federal legal 

authorities.  

Kiowa removed all uncertainty regarding whether tribal sovereign immunity 

applies to tribal economic activities to the same extent it does to other tribal 

governmental functions.  Kiowa, 523 U.S. at 754-55 (declining to “draw[] a 

distinction between governmental and commercial activities of a tribe.”). Bay Mills 

reinforced Kiowa’s core holding that sovereign immunity is not limited with respect 

to “suits arising from a tribe’s commercial activities.”  134 S. Ct. at 2031.  The 

Second Circuit emphasized the point several weeks ago. Cayuga Indian Nation of 

N.Y. v. Seneca Cnty., N.Y., No. 12-3723, 2014 WL 3746795 at *1-2 (2d Cir. July 31, 
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2014) (“tribal sovereign immunity from suit is an avowedly ‘broad principle’… that 

does not admit to “a ‘commercial activity’ exception”). The Supreme Court and other 

federal courts have acknowledged tribes’ pursuit of economic development through 

corporate entities. Congress and the Executive branch have encouraged tribes’ use of 

these entities.   

In Ransom, decided three years before Kiowa, this Court cited various factors 

“courts generally consider” when deciding whether an entity enjoys sovereign 

immunity.  86 N.Y.2d at 559.  By pursuing commercial opportunities and 

maintaining financial and operational independence from their parents, tribal 

business corporations behave no differently from other business corporations. Some 

New York courts, however, misconstruing Ransom as imposing a mandatory, 

multifactor test, have denied them immunity.  These decisions reflect not only a 

misreading of Ransom but also a failure to recognize the pivotal nature of Kiowa. 

Multi-factor tests that limit the immunity of tribal entities acting like normal 

businesses are inherently contradictory, prone to produce conflicting results and, 

most importantly, impossible to reconcile with Kiowa and other controlling federal 

authorities.   

This case presents the Court with an opportunity to modernize the law of tribal 

sovereign immunity by adopting a bright line rule that accords with controlling 



 

-3- 
 

federal law. As explained below, the federal authorities indicate that a tribal 

corporation is entitled to share the tribe’s immunity provided only that (1) the entity 

is wholly owned by the tribe, either directly or through one or more entities that are 

wholly owned by the tribe, and (2) the entity is controlled by the tribe, meaning that  

the tribal government must have the power, directly or indirectly, to appoint the 

governing board of the entity.  Adoption of this simple rule will provide certainty and 

predictability in transactions between tribes and those with whom they conduct 

business, reduce litigation and prevent forum shopping. 

ARGUMENT 

I. THE RANSOM DECISION DOES NOT COMPEL APPLICATION OF 
A MULTIFACTOR TEST 

A. Lower Courts Have Misconstrued Ransom 

In Ransom, the Court addressed whether a claim by discharged employees of 

the St. Regis Mohawk Education and Community Fund (“Fund”), a not-for-profit 

corporation organized under the District of Columbia Nonprofit Corporation Act, 

could proceed against the Fund in New York State courts.  In ultimately 

concluding that the action could not proceed, the Court determined that the Fund 

was an arm of the St. Regis Mohawk Tribe entitled to share its immunity from suit 

and that the Fund had not waived its immunity. The Court observed that the St. 

Regis Mohawk Tribe had established the Fund “to provide educational, health care, 

social and historical services to residents of the St. Regis Mohawk Reservation.”  
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86 N.Y.2d at 557 and, relying heavily on a law review article by then-Wayne State 

University Assistant Professor William V. Vetter, provided the following 

explanation:     

Tribal subagencies, and corporate entities created by the 
Indian Nation to further governmental objectives, such as 
providing housing, health and welfare services, may also 
possess attributes of tribal sovereignty, and cannot be 
sued absent a waiver of immunity.…  Although no set 
formula is dispositive, in determining whether a 
particular tribal organization is an “arm” of the tribe 
entitled to share the tribe’s immunity from suit, courts 
generally consider such factors as whether: the entity is 
organized under the tribe’s laws or constitution rather 
than Federal law; the organization’s purposes are similar 
to or serve those of the tribal government; the 
organization’s governing body is comprised mainly of 
tribal officials; the tribe has legal title or ownership of 
property used by the organization; tribal officials exercise 
control over the administration or accounting activities of 
the organization; and the tribe’s governing body has 
power to dismiss members of the organization’s 
governing body (see, Vetter, Doing Business with Indians 
and the Three “S”es:  Secretarial Approval, Sovereign 
Immunity and Subject Matter Jurisdiction, 36 Ariz. L. 
Rev. 169, 176 [1994])….  More importantly, courts will 
consider whether the corporate entity generates its own 
revenue, whether a suit against the corporation will 
impact the tribe’s fiscal resources, and whether the 
subentity has the “power to bind or obligate the funds of 
the [tribe]”  (Altheimer & Gray v. Sioux Mfg. Corp., 983 
F.2d 803, 809 [7th Cir. 1993], cert. denied 510 U.S. 1019, 
114 S. Ct. 621, 126 L. Ed. 2d 585).  The vulnerability of 
the tribe’s coffers in defending a suit against the 
subentity indicates that the real party in interest is the 
tribe. 
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Id. at 558-60.  The Court concluded that the Fund was a “tribal entity which enjoys 

sovereign immunity from suit.” Id. at 560.  

While the Court indicated that some courts have considered the factors listed 

by Professor Vetter, it nowhere mandated a multifactor test.  Nor did the Court 

hold that a failure to meet all or a majority of these factors means a tribal entity is 

not entitled to tribal sovereign immunity from suit.  Rather, the Court’s 

paraphrasing of Vetter’s factors merely provided a point of departure for the 

Court’s own independent evaluation of the Fund’s immunity.   

Twice in 2013, lower courts in New York State approached the inquiry 

concerning the immunity of a tribal subentity as if Ransom established a 

dispositive test.  In Seaport Loan Products,  LLC v. Lower Brule Community 

Development Enterprise LLC, 41 Misc. 3d 1218(A), 2013 WL 5779031 (N.Y. Sup. 

Oct. 22, 2013), the Supreme Court for New York County identified Ransom as 

presenting a “multi-factor test enunciated by the Court of Appeals.” Id. at *2.  And, 

in the instant case, Sue/Perior Concrete & Paving, Inc. v. Seneca Gaming Corp., 

99 A.D.3d 1203, 952 N.Y.S.2d 353, (4th Dept. 2014),  the Supreme Court, 

Appellate Division, for the Fourth Department also applied “the Ransom factors” 

in its analysis. The elevation of Vetter’s list of factors to a compulsory test directly 

contradicts the Court’s disclaimer that “no set formula is dispositive.”  86 N.Y.2d 

at 559. The Court should clarify that Ransom does not prescribe a dispositive test.  
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Moreover, as we show in the following sections, the lower courts’ misconceived 

Ransom “test” should be rejected because it is impractical and inconsistent with 

Kiowa, Bay Mills and other federal legal authorities.  

B. The Factors Listed By Vetter Do Not Provide an Appropriate Test for 
Sovereign Immunity Post-Kiowa 

Whatever their merits in 1994, the factors offered as determinative of tribal 

sovereign immunity in Professor Vetter’s law review article do not withstand 

scrutiny under current sovereign immunity jurisprudence. Vetter begins by asking:  

“Does the resulting [tribal corporate] entity have a distinct, nongovernmental 

character and therefore is not immune, or is it merely an administrative 

convenience, i.e., a ‘subordinate [tribal] economic organization,’ and therefore 

immune?”  Vetter, 36 Ariz. L. Rev. at 176. Vetter presents his list of factors as a 

means of answering this question. But, as demonstrated in Point II, infra, Vetter’s 

question, and the proposed factors, are based on the fundamentally false premise 

that tribal sovereign immunity is inconsistent with tribal commercial activity for 

the generation of revenue. On the contrary, federal authorities, including not only 

Supreme Court decisions but also congressional and executive branch actions, all 

support tribes’ right to retain their immunity while pursuing commercial activities 

through corporate entities.  A cursory review of Vetter’s factors reviews their many 

additional defects:  
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 Whether “the entity is organized under the tribe’s laws or constitution 

rather than Federal law” suggests that one of these charter types is 

disqualifying but, as we demonstrate below, courts have routinely 

extended immunity to both;  

 Whether “the organization’s purposes are similar to or serve those of 

the tribal government” invites a court to enter the metaphysical realm 

of “purpose” when, in fact, the purpose of every wholly-owned, 

wholly-controlled tribal corporation is to benefit the tribe and its 

members – by providing funds necessary for government programs;  

 Whether “the organization’s governing body is comprised mainly of 

tribal officials” invites a court to deny immunity to a tribal 

corporation because its tribal owner, even while retaining control 

through its appointment and removal authority and other shareholder 

rights, appoints officers and directors with appropriate business 

qualifications, who may or may not be tribal members or elected tribal 

leaders;   

 Whether “the tribe has legal title or ownership of property used by the 

organization” suggests that immunity should be denied to a tribal 

corporation because, like virtually all business corporations, it owns 

assets independently of its shareholder;  
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 Whether “the corporate entity generates its own revenue” stands for 

the absurd proposition that tribal business corporations, unlike all 

other business corporations in the world, should not make money for 

their shareholders;  

 Whether “a suit against the corporation will impact the tribe’s fiscal 

resources” would seem to require that tribal corporations forgo what is 

arguably the principal purpose of the corporate form – shielding the 

assets of the shareholder; and  

 Whether “the subentity has the power to bind or obligate the funds of 

the tribe,” again, contemplates that tribal corporations must fail to 

serve the essential corporate purpose of shielding shareholder assets.   

In sum, Vetter proposes that a tribal subsidiary can share its parent’s 

immunity only if it generates no revenue, owns no assets, has little to no 

independent administrative functioning, avoids appointing external managers with 

appropriate business qualifications and independently obligates its parent while 

providing no shield for its assets.1  Stated another way, Vetter suggested that the 

subsidiary corporation is immune only if it serves none of the essential purposes 

                                           
1 These features are a prescription for a court to “pierce the corporate veil,” the traditional 
penalty for corporations that do not maintain financial and managerial independence from their 
owners.  
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for which corporations are commonly formed.  There is no legal or logical 

justification for this absurd result.2 

Like most multipart tests, the Vetter factors have the unfortunate dual effects 

of generating costly litigation while producing contradictory decisions. The case at 

bar illustrates the point. Although New York courts have held LGCC’s parent 

companies to be immune, the lower court denied LGCC immunity on the ground 

that its purpose – to operate a golf course for profit and to enhance business at the 

Nation’s “casino operations, together with the casino’s lodging, dining, retail, and 

entertainment amenities,” Sue/Perior Concrete & Paving, Inc. v. Lewiston Golf 

Course Corp., 109 A.D.3d 80, 83 (4th Dep’t 2013) – was “several steps removed 

from the purposes of tribal government.”  Id. at 89.  In fact, LGCC’s purpose, to 

generate revenue to support the Seneca Nation government, is identical with the 

                                           
2 Vetter’s citation to Altheimer & Gray v. Sioux Mfg. Corp., 983 F.2d 803 (7th Circuit 1993) to 
support his erroneous statement that the question whether a contract entered into by a tribal 
entity requires approval under 25 U.S.C. § 81 and the question whether a tribal entity can claim 
immunity are largely “identical,” Vetter, at 171, apparently misled this Court to cite Altheimer as 
support for  the sixth, seventh and eighth criteria mentioned in Ransom (“whether the corporate 
entity generates its own revenue, whether a suit against the corporation will impact the tribe’s 
fiscal resources, and whether the subentity has the power to bind or obligate the funds of the 
tribe”). This equivalency asserted by Vetter, highly dubious at the time, has no validity today. 
Congress amended Section 81 in 2000, incorporating the definition of “Indian tribe” from the 
Indian Self-Determination Act, which, in turn, defines tribes as entities “recognized as eligible 
for the special programs and services provided by the United States. 25 U.S.C. § 81(a)(2), 
450b(e). The list of these entities published annually by the Bureau of Indian Affairs (“BIA”) 
does not include tribal corporations. Indian Entities Recognized and Eligible to Receive Services 
from the United States Bureau of Indian Affairs, 79 Fed. Reg. 4748 (Jan. 29, 2014). Moreover, 
Pueblo of Santa Ana v. Hodel, 663 F.Supp. 1300 (D.D.C. 1987), cited in Altheimer, contradicted 
the Seventh Circuit’s holding.   
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purposes of its parent corporations.  Had the court not engaged in the fruitless 

parsing of “purpose” under a misconceived multipart test, it might have saved the 

parties and the judiciary untold time, effort and expense.  See, e.g., Outsource Sers. 

Mgmt., LLC v. Nooksack Bus. Corp., No. 88482-0, 2014 WL 4108073, at *9n1 

(Wash. 2014), (disposing of the issue with the statement that “[t]he parties do not 

dispute that Nooksack Business Corporation is owned and controlled by the 

Nooksack Indian Tribe, and thus has sovereign immunity”); Koscielak v. 

Stockbridge-Munsee Comty, 2012 WI App 30, ¶ 14, 340 Wis. 2d 409, 811 N.W.2d 

451.  (“[I]n all but the most clear-cut situations, the [nine-part] test will produce 

inconclusive results); Wright v. Colville Tribal Enter. Corp., 147 P.3d 1275, 1279 

n.3 (Wash. 2006) (adopting an ownership and control test and commenting that the 

dissent’s proposed 11-part test “makes it impossible for non-Indians contemplating 

a business transaction with a tribal corporation – or tribes themselves – to know 

whether tribal sovereign immunity protects a particular tribal corporation without a 

judicial determination.” ).  See also, City of Arlington, Tex.__ U.S. __,  v. F.C.C., 

133 S. Ct. 1863, 1874 (2013) (dismissing a “totality of circumstances” test as  

“really, of course, not a test at all but an invitation to make an ad hoc judgment.”)  

Attempts to impose unrealistic constraints on tribal corporate entities ignore 

the basic reality that tribal land is non-taxable and that tribal businesses serve as 
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tribes’ essential source of funds for government operations. Justice Sotomayor’s 

remarks concerning tribal gaming enterprises apply equally to all tribal businesses:   

For tribal gaming operations cannot be understood as 
mere profit-making ventures that are wholly separate 
from the Tribes’ core governmental functions.  A key 
goal of the Federal Government is to render Tribes more 
self-sufficient, and better positioned to fund their own 
sovereign functions, rather than relying on federal 
funding….  And tribal business operations are critical to 
the goals of tribal self-sufficiency because such 
enterprises in some cases may be the only means by 
which a tribe can raise revenues.  

Bay Mills, 134 S. Ct. at 2043 (Sotomayor, J., concurring, internal 
citations and quotations omitted).3   

Vetter-style multipart tests are inherently vague, ambiguous and difficult for 

courts to apply. These considerations alone warrant rejection of what lower courts 

have erroneously characterized as the “Ransom test.” More importantly, these tests 

violate federal law, as we demonstrate below.   

                                           
3 See also, Koscielak v. Stockbridge-Munsee Comty., 2012 WI App 30 ¶¶ 14-15 (“Tribes must 
surmount many developmental challenges, including tribal remoteness, lack of a tax base, capital 
access barriers, and the paternalistic attitudes of federal policymakers. Cash Advance & 
Preferred Cash Loans v. Colo., 242 P.3d [1099] 1107 [Col. 2010]. ‘Because of these barriers ... 
tribal economic development—often in the form of tribally owned and controlled businesses—is 
necessary to generate revenue to support tribal government and services.’ Id. Tribal immunity 
promotes this economic development, as well as tribal self-determination and cultural 
autonomy.” 
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II. FEDERAL LAW SUPPORTS A SIMPLE, TWO-PART TEST TO 
DETERMINE THE IMMUNITY OF A TRIBAL ENTITY  

A. State Courts Must Evaluate Tribal Sovereign Immunity in Light of 
Federal Authorities  

Tribal sovereign immunity is “a matter of federal law and is not subject to 

diminution by the States.”  Kiowa, 523 U.S. at 756 (emphasis added).  The factors 

listed by Professor Vetter in his law review articles and mentioned by this court in 

Ransom can be divided into three broad categories: (1) Whether the entity’s 

activities and purposes are sufficiently “governmental”; (2) whether the entity, if a 

corporation, fails to deliver the essential benefits of the corporate form (e.g., the 

entity may not generate income or insulate the shareholder’s assets from liability 

for the entity’s obligations; the subsidiary entity must have the power to dispose of 

the parent’s assets); and (3) ownership and control. As we demonstrate in the 

following sections, the controlling federal authorities, including not only Supreme 

Court and other federal court decisions but also actions by Congress4 and the 

Executive Branch,5 support only the third category. Any state-imposed test in 

                                           
4 As the U.S. Supreme Court recently observed, “[t]he Constitution grants Congress powers we 
have consistently described as plenary and exclusive to legislate in respect to Indian tribes.  And 
yet they remain separate sovereigns pre-existing the Constitution.”  Bay Mills, 134 S. Ct. at 2030 
(internal brackets and quotations omitted). Congress has passed many hundreds of laws relating 
to tribes, comprising the entirety of Title 25 of the U.S. Code and many other provisions 
scattered throughout other Code titles. 
5 The responsibility for carrying out laws relating to tribes and the federal government’s trust 
obligation to tribes rests with the executive branch, especially the Bureau of Indian Affairs 
(“BIA”) within the Department of the Interior.  See C.F.R. Title 25. 
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conflict with these federal authorities must be rejected as an unauthorized 

diminution of tribes’ federally-defined immunity.6   

B. U.S. Supreme Court Decisions Support A Two-Part Test to Determine 
Whether a Tribal Subentity Shares the Tribe’s Sovereign Immunity from 
Suit 

The U.S. Supreme Court has never directly addressed the issue whether a 

subsidiary tribal corporation shares its parent’s sovereign immunity.  The Court’s 

deference to the Indian policies of the legislative and executive branches, however, 

as well as the reasoning of its sovereign immunity decisions, strongly suggest that 

tribal subentities are entitled to share tribal sovereign immunity, provided only that 

they are wholly owned and  controlled by the tribe.   

Just three years after the Ransom decision, the U.S. Supreme Court handed 

down Kiowa Tribe v. Manufacturing Techs., Inc., 523 U.S. 751 (1998).  The Kiowa 

decision, as well as the Court’s recent decision in Michigan v. Bay Mills Indian 

Community,  __ U.S. __, 134 S. Ct. 2024 (May 27, 2014), reaffirm the fundamental 

principles that govern tribal sovereign immunity:     

                                           
6 See, e.g., Cash Advance, 242 P.3d at 1110-11  (en banc)(holding that factors that “examine the 
purpose of the entity claiming tribal sovereign immunity-contradict U.S. Supreme Court 
precedent rendering the entity's purpose and its activities irrelevant to the determination whether 
it qualifies for immunity. See Kiowa, 523 U.S. at 754-55, 118 S. Ct. 1700.”); Koscielak v. 
Stockbridge-Munsee Community, 2012 WI App 30. (“We are also concerned that some of the 
McNally factors are inconsistent with the Supreme Court's Kiowa decision.…  Because we do 
not view the McNally factors as a controlling test, we instead follow the general rule of immunity 
for tribal businesses.”) 
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 “As a matter of federal law, an Indian tribe is subject to suit only where 

Congress has authorized the suit or the tribe has waived its immunity.” 

Kiowa, 523 U.S. at 754. 

 “[O]ur cases have sustained tribal immunity from suit without drawing a 

distinction based on where the tribal activities occurred. In one case, a 

state court had asserted jurisdiction over tribal fishing ‘both on and off its 

reservation.’”  Id., quoting Puyallup Tribe, Inc. v. Dep’t of Game of 

Wash., 433 U.S. 165, 167 (1977).  

 “Nor have we yet drawn a distinction between governmental and 

commercial activities of a tribe.… Though respondent asks us to confine 

immunity from suit to transactions on reservations and to governmental 

activities, our precedents have not drawn these distinctions.”  Id. at 754-

55. 

 “Tribes enjoy immunity from suits on contracts, whether those contracts 

involve governmental or commercial activities and whether they were 

made on or off a reservation. “ Id. at 760. 

 “Among the core aspects of sovereignty that tribes possess—subject, 

again, to congressional action—is the common-law immunity from suit 
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traditionally enjoyed by sovereign powers.  That immunity, we have 

explained, is a necessary corollary to Indian sovereignty and self-

governance.” Bay Mills, 134 S. Ct. at 2030. (Citations and internal quotes 

omitted.) 

 “All that we said in Kiowa applies today, with yet one more thing: 

Congress has now reflected on Kiowa and made an initial (though of 

course not irrevocable) decision to retain that form of tribal immunity.” 

Id. at 2038.  

 “[I]t is for Congress, now more than ever, to say whether to create an 

exception to tribal immunity for off-reservation commercial activity. As 

in Kiowa—except still more so— we decline to revisit our case law, and 

choose instead to defer to Congress.” Id. at 2039 (internal quotations and 

brackets omitted.)   

Echoing Bay Mills, the Second Circuit Court of Appeals in its most recent 

sovereign immunity decision cautioned against “drawing distinctions that might 

constrain the broad sweep of that immunity in the absence of express action by 

Congress.”  Cayuga Indian Nation of N.Y. v. Seneca Cnty., N.Y., No. 11-CV-6004 

CJS, 2014 WL 3746795,  at *1 (2d Cir. July 31, 2014).  Sovereign immunity, 

Cayuga affirmed, “is an avowedly ‘broad principle,’ and the Supreme Court (like 
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this Court) has ‘thought it improper suddenly to start carving out exceptions’ to 

that immunity, opting instead to ‘defer’ to the plenary power of Congress to define 

and otherwise abrogate tribal sovereign immunity from suit.”  Id. (quoting Bay 

Mills).  The Second Circuit therefore declined, “as has the Supreme Court, to read 

a ‘commercial activity’ exception into the doctrine of tribal sovereign immunity 

from suit.”  Id.   

Clearly, any court test that would deny tribal entity immunity because its 

activities or purposes are insufficiently governmental is impossible to reconcile 

with the core holdings of Kiowa and Bay Mills and must be rejected. Nor do the 

Supreme Court’s decisions provide support for a rule that a tribal corporation must, 

as Professor Vetter proposed in 1994, forgo the essential benefits of the corporate 

form in order to retain its immunity. On the contrary, the Court has acknowledged 

the immunity of tribal corporate entities without ever suggesting such a condition. 

The Court has also stressed its reluctance to impose on tribal immunity limitations 

that Congress has not sanctioned. To acknowledge the eligibility of tribal corporate 

entities to share sovereign immunity while, at the same time, insisting that these 

entities forgo the benefits of the corporate form, is inherently contradictory. The 

Court would presumably reject such a contradiction in the absence of 

congressional support. It follows that “test” factors requiring tribal corporations to 
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function as non-corporations are inconsistent with, and contrary to, the Supreme 

Court’s sovereign immunity jurisprudence.  

In Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973), the State of  New 

Mexico argued that it should be permitted to tax both the gross receipts and the 

personal property of a ski resort operated by the Mescalero Apache Tribe on land 

that the Tribe leased from the federal government outside its reservation. The 

Court observed that “the rights and land were acquired by the Tribe beyond its 

reservation borders for the purpose of carrying on a business enterprise as 

anticipated by §§ 476 and 477 of the Act, ” id. At 157, and commented in a 

footnote: “It is unclear from the record whether the Tribe has actually incorporated 

itself as an Indian chartered corporation pursuant to s 477.… In any event, the 

question of tax immunity cannot be made to turn on the particular form in which 

the Tribe chooses to conduct its business.” 411 U.S. at 157 n.13. While a tribe’s 

immunity from state taxation and its immunity from lawsuits are not co-

extensive,7 the Court’s comment supports the inference that tribes and their wholly 

owned and controlled subsidiaries share both immunities to an equal degree.  

                                           
7 In the Mescalero Apache case, the Court held that tribes are subject to state regulatory 
authority with respect to their off-reservation activities while the Court affirmed in Citizens Band 
and Kiowa that tribal sovereign immunity from suit remains intact with respect to such activities. 
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In the case of Inyo County v. Paiute-Shoshone Indians, 538 U.S. 701 (2003), 

county prosecutors had sought to subpoena employment records of the Bishop 

Paiute Gaming Corporation (“Corporation”), a wholly-owned subsidiary of the 

Bishop Paiute Shoshone Tribe, in connection with a welfare fraud investigation.  

Alleging violations of federal common law and 42 U.S.C. § 1983, the Tribe and 

the Corporation sued county officials in federal court “to vindicate its status as a 

sovereign immune from state processes under federal law.…”  538 U.S. at 706.  

While the Supreme Court ultimately ruled that a tribe seeking to vindicate a 

sovereign interest is not a “person” who may bring a claim under Section 1983, the 

Court acknowledged that the Corporation’s right to assert the Tribe’s immunity 

was uncontested:  “The United States maintains, and the County does not dispute, 

that the Corporation is an ‘arm’ of the Tribe for sovereign immunity purposes.”  

538 U.S. at 705 n.1.  

The Bay Mills decision contains ample evidence of the Court’s assumption 

that tribal corporations share their parents’ immunity from suit.  In his dissenting 

opinion in Bay Mills, joined by three other Justices, Justice Thomas acknowledges 

the “wide reach of tribal immunity” and, in a footnote, observes, without comment, 

that “[l]ower courts have held that tribal immunity shields not only Indian tribes 

themselves, but also entities deemed ‘arms of the tribe.’”  134 S. Ct. at 2051 n.4.  

In his litany of tribal commercial enterprises, Justice Thomas includes tribes’ 
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“greeting card companies,” “national banks,” “Ho-Chunk, Inc. a tribal corporation 

of the Winnebago Tribe of Nebraska,” and its “tobacco and gasoline distribution 

company,” as well as Four Fires LLC, a joint venture of four tribes that, through 

the LLC they jointly own, own and operate a Marriott Hotel in Washington, D.C.  

Id. at 2050-51.  Two of the lower court decisions he uses to illustrate the use of 

sovereign immunity in the context of state regulatory activity involve tribal 

corporations.  Id. at 2051.   

In none of its decisions has the Supreme Court denied immunity based on 

the purpose of the tribal activity (commercial versus purely governmental), the 

form of tribal entity (enterprise versus corporation), the status of the property on 

which the activity takes place (on or off reservation), or whether the entity 

generates its own revenues or is funded by the tribe itself.  To the contrary, the 

Supreme Court has expressly rejected the invitation to draw the ‘commercial 

versus governmental’ purposes distinction and affirmed that the location of the 

entity’s activity is irrelevant, Bay Mills and Kiowa.   

Tribes have pursued business structures of varying complexity in order to 

generate revenue to support their governments. In her Bay Mills concurrence, 

Justice Sotomayor highlights the vital organic linkage between a tribe’s business 

and governmental activities.  Supra, p. 11.  The entities that Justice Thomas 
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identifies in his Bay Mills dissent, like all normal business corporations, were 

formed to generate revenues for eventual distribution to the tribal owners. The 

imposition of an artificial multifactor “test” that limits the tribal sovereign 

immunity of tribal corporations because they function like corporations finds no 

support in the Supreme Court’s immunity jurisprudence.      

C. Federal Appellate Court Decisions Generally Support the Sovereign 
Immunity of Tribal Corporations Wholly Owned and Controlled by Tribes 
Without Limitations Based on the Corporations’ Activities or their 
Financial or Operational Independence 

As Justice Thomas observed in his Bay Mills dissent, lower courts have held 

that tribal immunity shields entities deemed “arms of the tribe.”  134 S. Ct. at 2051 

n.4.  A review of the U.S. Courts of Appeal decisions issued post-Ransom and 

post-Kiowa is instructive. These decisions have sometimes purported to apply 

multifactor tests but, as the following summaries show, the considerations that 

prove to be most meaningful are normally whether the entity is wholly owned and 

controlled by a tribe.   

1. The U.S. Court of Appeals for the Tenth Circuit 

In Breakthrough Management Group, Inc. v. Chukchansi Gold Casino & 

Resort, 629 F.3d 1173 (10th Cir. 2010) (“BMG”), the Tenth Circuit held that the 

Chukchansi Economic Development Authority (“Authority”), an entity owned and 

operated by the Picayune  Rancheria of the Chukchansi Indians, and the 

Chukchansi Gold Resort & Casino, an entity owned and operated by the Authority, 
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were arms of the tribe entitled to share the Tribe’s immunity. Both Chukchansi 

entities were formed under tribal law. The Authority was managed by a board 

consisting of tribal members appointed by the tribe government. The casino board, 

by contrast, was majority non-member. Its appointment, indirectly or directly, by 

the tribal government, was sufficient to support immunity.8  Central to the court’s 

decision in BMG was its rejection of the district court’s holding that the casino did 

not share the tribe’s immunity because a judgment against the casino would not 

directly impact the tribal treasury.  Id. at 1187 (citing Native Am. Distrib. v. 

Seneca-Cayuga Tobacco Co., 546 F.3d 1288, 1293-94 (10th Cir. 2008)). The 

court’s treatment of this issue is important because protecting the assets of the 

shareholder is the principal reason that corporations exist.   

Notwithstanding the BMG court’s mention of six factors,9 three, on closer 

examination, are inconsequential. The court concluded (1) the entity’s purpose was 

sufficient because it was intended to benefit the Tribe, (2) its financial relationship 

was sufficient because reduction in the subsidiary’s income would mean less 

                                           
8 It is not clear from the decision whether the casino board was appointed by the tribal 
government or by the Authority.  
9 The six factors cited by the court were “(1) the method of the Authority and the Casino’s 
creation; (2) their purpose; (3) their structure, ownership, and management, including the amount 
of control the Tribe has over the entities; (4) whether the Tribe intended for them to have tribal 
sovereign immunity; (5) the financial relationship between the Tribe and the Authority and the 
Casino; and (6) whether the purposes of tribal sovereign immunity are served by granting them 
immunity.” 629 F.3d at 1191.  
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income for its shareholder and (3) the purposes of tribal sovereign immunity were 

advanced because the entities in question “plainly promote and fund the Tribe's 

self-determination through revenue generation and the funding of diversified 

economic development.”  Id. at 1195.  It is difficult to imagine circumstances 

under which a corporation 100% owned and controlled by a tribe would not satisfy 

these criteria.  Thus, the only truly significant factors were organizational 

authority, ownership and control.  

In Somerlott v. Cherokee Nation Distributors, Inc., 686 F.3d 1144 (10th Cir. 

2012), state law corporations, indirectly owned by the Cherokee tribe through a 

wholly-owned corporation created under tribal law, asserted tribal sovereign 

immunity.  In concluding that the corporations did not share the tribe’s sovereign 

immunity from suit, the Court found dispositive the fact that the corporations were 

organized under state law rather than tribal law.  Id. at 1149-50.  The Court also 

observed that “‘[t]ribal sovereign immunity is deemed to be coextensive with the 

sovereign immunity of the United States,’” id. at 1150 (quoting Miner Elec. Inc. v. 

Muscogee (Creek) Nation, 505 F.3d 1007, 1011 (10th Cir. 2007), and that “courts 

have held the United States’ sovereign immunity does not extend to its sub-entities 
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incorporated as distinct legal entities under state law.”  Id. (citing Panama R. Co. v. 

Curran, 256 F. 768, 771-72 (5th Cir. 1919)).10   

As reflected in BMG and Somerlott, the Tenth Circuit’s determination of the 

immunity of a tribal entity focuses on the manner of its creation and whether it is 

owned and controlled by a tribe. These features are found in the vast majority of 

tribal corporations.      

2. The U.S. Court of Appeals for the Ninth Circuit 

In Allen v. Gold Country Casino, 464 F.3d 1044 (9th Cir. 2006), the Ninth 

Circuit held that the casino at issue was an arm of its owner, an Indian tribe, and 

thus entitled to sovereign immunity from suit.  The court recognized that “[t]he 

question is not whether the activity may be characterized as a business, which is 

irrelevant under Kiowa, but whether the entity acts as an arm of the tribe so that its 

activities are properly deemed to be those of the tribe.”  Id. at 1046.  Important to 

the Court’s determination were that the casino was created through tribal 

governmental action and wholly owned and operated by the Tribe, and that the 

Tribe controlled the casino.  Id. at 1046-47.   

                                           
10 While the Bay Mills dissent cited the Tenth Circuit’s BMG decision, it did not mention the 
Somerlott decision. The Somerlott Court’s disqualification of tribal corporations formed under 
state law is inconsistent with this Court’s decision in Ransom.   
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In Cook v. Avi Casino Enterprises, Inc., 548 F.3d 718 (9th Cir. 2008), the 

Ninth Circuit held that a corporation organized under tribal law shared the tribe’s 

sovereign immunity from suit.  The Court observed that the corporation was 

organized under a tribal ordinance and was wholly owned and controlled by the 

tribe, id. at 721, 726, that shareholder functions were performed by the tribal 

council, that a majority of the board of directors must be tribal members, and that 

the surplus funds the corporation generated benefited the tribe.  Id.  The Court 

stated that “the settled law of our circuit is that tribal corporations acting as an arm 

of the tribe enjoy the same sovereign immunity granted to a tribe itself.”  Id. at 

725.  The Court also noted that the driving issues in Allen were the tribal 

governmental actions in creating the entity, that the entity produced financial 

advantages inuring to the benefit of the tribe, and that immunity of the entity 

ultimately helped preserve the tribal treasury, id. at 725-26, features common to 

virtually all corporations wholly owned and controlled by tribes.  

In its most recent decision relating to immunity, White v. University of 

California, No. 12-17489, 2014 WL 4211421 (9th Cir. Aug., 2014), the Ninth 

Circuit held that a nonprofit intertribal agency formed to assert tribal cultural rights 

was entitled to sovereign immunity. Interestingly, the Court quoted five of the 

factors cited by the Tenth Circuit in BMG. As we have argued above, of these 
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factors, only the method of creation, ownership and control appear to have real 

significance. 

3. The U.S. Court of Appeals for the Eighth Circuit 

In Hagen v. Sisseton-Wahpeton Community College, 205 F.3d 1040, 1043 

(8th Cir. 2000), the Eighth Circuit determined that a non-profit tribal community 

college chartered under tribal law and funded and controlled by the tribe was an 

arm of the tribe.  Relying upon decisions by other federal Circuit Courts, the panel 

concluded that the college serves as an arm of the tribe and not as a “mere 

business.”  Id. (citing Dillon v. Yankton Sioux Tribe Hous. Auth., 144 F.3d 581, 

583 (8th Cir. 1998); Pink v. Modoc Indian Health Project, 157 F.3d 1185 (9th Cir. 

1998); and Duke v. Absentee Shawnee Tribe of Oklahoma Hous. Auth., 199 F.3d 

1123, 1125 (10th Cir. 1999)).  The Court observed that “[i]n Pink, the Ninth Circuit 

held that a nonprofit health corporation created and controlled by Indian tribes is 

entitled to tribal immunity, noting it served as an arm of the sovereign tribes, 

acting as more than a mere business.” Id. (internal quotations omitted).   

In Amerind Risk Management Corporation v. Malaterre, 633 F.3d 680 (8th 

Cir. 2011), cert. denied, __ U.S. __, 132 S. Ct. 1094 (2012) the Eighth Circuit held 

that Amerind Risk Management Corporation, a corporation formed jointly by three 
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tribes under Section 17 of the IRA11 to serve as an insurance risk pool for tribal 

housing agencies, was entitled to tribal sovereign immunity: “Because Amerind is 

a § 477 corporation that administers a tribal self-insurance risk pool, we hold that 

Amerind ‘serves as an arm of the [Charter Tribes] and not as a mere business and 

is thus entitled to tribal sovereign immunity.’” 633 F.3d at 685, quoting Hagen, 

205 F.3d at 1043.12  

We do not understand the Eighth Circuit’s references in Hagen and Amerind 

to a “mere business” to mean that any commercial enterprise lacks immunity. 

Amerind, essentially an insurance company, was itself a commercial enterprise and 

Kiowa forecloses such an interpretation. Rather, the characteristics that make an 

entity more than a “mere” business are its incorporation by the tribe and the tribe’s 

ownership and control.  Hagen and Amerind thus reflect the Eighth Circuit’s focus 

on these factors in analyzing whether a tribal entity enjoys tribal sovereign 

immunity.   

                                           
11 See discussion of Section 17 corporations at Point II.C, above.  
12 Amerind was formed by the Red Lake Band of Chippewa Indians, the Confederated Salish 
and Kootenai Tribes of the Flathead Reservation, and the Pueblo of Santa Ana. Amerind is a 
nonstock membership corporation. Any federally recognized tribe is eligible for membership. 
Member governments may each designate a person to vote for board members and conduct other 
business at the corporation’s annual meeting.  
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4. The U.S. Court of Appeals for the Sixth Circuit   

In Memphis Biofuels, LLC v. Chickasaw Nation Industries, Inc., 585 F.3d 

917 (6th Cir. 2009), the Sixth Circuit found that a tribal corporation chartered under 

the Oklahoma Indian Welfare Act, 25 U.S.C. § 503 (“OIWA”), enjoyed tribal 

sovereign immunity.  The Court noted that the corporation “is wholly owned by 

the Chickasaw Nation tribe but is an entity separate and distinct from the 

Chickasaw Nation.”  Id. at 918.13  Assuming without further analysis that the 

tribal corporation enjoyed tribal sovereign immunity, the Court focused on whether 

the corporations’ immunity had been waived in the OIWA and concluded that no 

waiver had occurred. The court observed that an underlying purpose of the OIWA 

was to encourage tribal economic development,  id. at 920-21,14 and cited the U.S. 

Supreme Court’s directive that “abrogation of tribal-sovereign immunity must be 

clear and may not be implied,”  id. at 921 (emphasis in original) (citing Okla. Tax 

Comm’n v. Citizen Band Potawatomi Tribe of Okla., 498 U.S. 505, 509 (1991) and 

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978)). As reflected in Memphis 

                                           
13 The dissent in Bay Mills refers specifically to Chickasaw Nation Industries, Inc. as a “tribal 
conglomerate.” 134 S. Ct. at 2051 n.4.  
14 Characterizing the OIWA as an “extension” of the IRA, the Court noted that the IRA is silent 
with respect to the immunity of corporations chartered under Section 17 of that Act and held that 
this silence could not be interpreted as an implied waiver of immunity. The Court’s conclusion is 
entirely consistent with the position of the Department of the Interior, as the discussion in Point 
II.C, above, demonstrates.    
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Biofuels, the Sixth Circuit focus in analyzing whether a tribal entity enjoys tribal 

sovereign immunity is on ownership.   

5. The U.S. Court of Appeals for the Second Circuit 

In Garcia v. Akwesasne Housing Authority, 268 F.3d 76, 78, 84 (2d.  Cir. 

2001), the plaintiff conceded, and Second Circuit found, that the Akwesasne 

Housing Authority “as an agency of the St. Regis Tribe, enjoys the same 

presumption of immunity.” The court rejected the argument that a “sue and be 

sued” power in the housing authority’s HUD model tribal ordinance was a blanket 

waiver. 15 As discussed above, the Second Circuit in its most recent decision 

relating to tribal sovereign immunity, Cayuga Indian Nation of New York v. Seneca 

County, 2014 WL 3746795, at *1, cited Bay Mills in rejecting a proposed 

restriction on tribal sovereign immunity:  

[W]e decline, as has the Supreme Court, to read a 
“commercial activity” exception into the doctrine of 
tribal sovereign immunity from suit, see id.; Kiowa, 523 
U.S. at 758, and we decline to draw the novel 
distinctions—such as a distinction between in rem and in 
personam proceedings—that Seneca County has urged us 

                                           
15 With the encouragement of the U.S. Department of Housing and Urban Development, tribes, 
beginning in the 1960s, enacted tribal ordinances forming housing authorities as non-stock 
bodies politic in order to take advantage of funding under the Housing Act of 1937. HUD’s 
standard tribal housing ordinance provides for appointment of the housing board by the tribal 
government.  41 Fed. Reg. 10157-60; see also, Brian Pierson, “Developing Affordable Housing 
in Indian Country,” Journal of Affordable Housing & Community Development Law, ABA, 
(2010), pp. 368-69. Under the Native American Housing Assistance and Self-Determination Act, 
tribes may elect to designate their tribal housing authorities to administer their Indian Housing 
Block Grants, 25 U.S.C. § 4103(22).   
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to adopt… Such implied abrogation would be clearly at 
odds with the Supreme Court’s solicitous treatment of the 
common-law tribal immunity from suit—as opposed to 
immunity from other, largely prescriptive, powers of the 
states such as the levying of taxes. [Cite omitted.] And 
implied abrogation would also run counter to the 
principle that we must “defer” to Congress about whether 
to abrogate tribal sovereign immunity.  

(Internal brackets omitted; emphasis in original.) 

The two-part test proposed by amicus is consistent with the Second Circuit’s 

acknowledgement of the immunity of tribal entities in Garcia and its refusal in 

Cayuga to judicially impose limitations not sanctioned by Congress. 

Two district court cases within the Second Circuit are also worth 

mentioning.  First, in Myers v. Seneca Niagara Casino, 488 F. Supp. 2d 166 

(N.D.N.Y. 2006), the district court addressed a claim naming the “Seneca Niagara 

Casino” as the defendant. The court observed that the Casino itself “is the business 

and property owned and operated by the Seneca Niagara Falls Gaming 

Corporation,” id. at 1167 n.2, and that “the Seneca Niagara Falls Gaming 

Corporation is a wholly-owned subsidiary of the Seneca Gaming Corporation.” In 

concluding that the defendant was immune, the court explained that both 

corporations are “tribally chartered and established by the Seneca Nation of 

Indians—[each] a ‘subordinate arm of the Nation and shall be entitled to all of the 

privileges and immunities of the Nation.’ …  Therefore, the Court will consider 

Plaintiff’s claims to, ultimately, be against the Seneca Niagara Falls Gaming 
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Corporation, which enjoys all of the privileges and immunities of the Nation.”  Id. 

(quoting the Amended & Restated Charter of Seneca Niagara Falls Gaming 

Corporation). 

Second, in Warren v. United States, 859 F.Supp.2d 522 (W.D.N.Y. 2012), 

aff’d in part, 517 F. App’ 54 (2d Cir. 2013), the district court addressed an effort 

by the plaintiff to amend his complaint to add the Seneca Gaming Corporation, and 

certain Nation and corporate officials as defendants.  Id. at 527, 539-43.  In 

concluding that the Seneca Gaming Corporation enjoys tribal immunity from suit, 

the court considered the tribal charter of incorporation, the benefits tribal members 

derived from the income generated, the risk that a large judgment against the 

corporation would impair these benefits and the tribal government’s control over 

the corporation.  Id. at 541.  

As reflected in Garcia, and further supported in Myers and Warren, the key 

factors in determining whether an entity shares tribal sovereign immunity are 

whether it is formed, wholly owned and wholly controlled by a tribe. Other factors 

cited are relatively inconsequential since all tribally-owned business corporations 

are expected to generate income for members and, as the Tenth Circuit 

acknowledged in the BMG decision, a judgment that reduces the entity’s income 

will always adversely impact members.  
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6. The U.S. Court of Appeals for the First Circuit 

In Ningret Devevelopment Corp. v. Narragansett Indian Wetuomuck 

Housing Authority., 207 F.3d 21, 29 (1st Cir. 2000), the First Circuit found that a 

tribal housing authority established under tribal law was an arm of the tribe entitled 

to its sovereign immunity from suit.16 The Court observed that “sovereignty of 

Indian tribes is subject to congressional control, with the result that tribal sovereign 

immunity is necessarily a matter of federal law.”  (citing Kiowa.)  

D. Congress Has Recognized the Sovereign Immunity of Tribal Corporations 
Wholly Owned and Controlled by Tribes Without Limitations Based on the 
Corporations’ Activities or their Financial or Operational Independence 

In its recent reaffirmation of tribal sovereign immunity in Bay Mills, the 

Supreme Court emphasized Congress’ plenary power over Indian affairs, including 

tribes’ sovereign immunity:  

As Kiowa recognized, a fundamental commitment of 
Indian law is judicial respect for Congress’s primary role 
in defining the contours of tribal sovereignty. See 523 
U.S., at 758–760, 118 S. Ct. 1700; see also Santa Clara 
Pueblo, 436 U.S., at 60, 98 S. Ct. 1670 (“[A] proper 
respect ... for the plenary authority of Congress in this 
area cautions that [the courts] tread lightly”); Cohen, 
supra, § 2.01[1], at 110 (“Judicial deference to the 
paramount authority of Congress in matters concerning 
Indian policy remains a central and indispensable 
principle of the field of Indian law”). 

134 S. Ct. at 2039.  
                                           
16 See note 15 on tribal housing authorities.  
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In declining several past invitations to limit tribal sovereign immunity, the 

U.S. Supreme Court has cited Congress’ express recognition of tribes’ immunity in 

various legislative acts.  As the Court explained in Oklahoma Tax Commission v. 

Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 510 (1991): 

Congress has consistently reiterated its approval of the 
immunity doctrine. See, e.g., Indian Financing Act of 
1974, 88 Stat. 77, 25 U.S.C. § 1451 et seq., and the 
Indian Self-Determination and Education Assistance Act, 
88 Stat. 2203, 25 U.S.C. § 450 et seq. These Acts reflect 
Congress’desire to promote the goal of Indian self-
government, including its overriding goal of encouraging 
tribal self-sufficiency and economic development. 
(Internal citations and quotations omitted.)  

In Kiowa,  523 U.S. at 758, the Court stressed Congress’ history of regulating 

tribal sovereign immunity, citing as examples 25 U.S.C. § 450f(c)(3) (requiring 

waivers of immunity in liability insurance required under the Indian Self-

Determination and Education Assistance Act); 25 U.S.C. § 450n (disclaiming that 

financial-assistance under the Indian Self-Determination and Education Assistance 

Act is to be construed as “affecting, modifying, diminishing, or otherwise impairing 

the sovereign immunity from suit enjoyed by an Indian tribe”) and 25 U.S.C. § 

2710(d)(7)(A)(ii), (waiving immunity in connection with gaming activities).17 In its 

                                           
17 Other statutes also reflect Congress’ recognition of tribal sovereign immunity.  See 25 U.S.C. 
§ 81 (Contracts and Agreements with Indian Tribes); 25 U.S.C. § 476(f) and (g) refer to tribal 
“privileges and immunities”; Section 476(h) refers to tribal “sovereign power”; 25 U.S.C. 
2213(c), relating to leases of fractionated land, has the heading “Tribe not treated as party to 

footnote continued on next page… 
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recent Bay Mills decision, the Court refers to “many statutes in which Congress 

preserved or otherwise ratified tribal immunity.”  134 S. Ct. at 2038 n.11.  

Congress’ acknowledgement of tribal sovereign immunity includes tribal 

subsidiary corporations.  The Indian Reorganization Act of 1934, Pub. L. 73-383, 

48 Stat. 984, codified as amended at 25 U.S.C. §§ 461 et seq. (“IRA”), one of the 

cornerstones of modern federal Indian law, not only authorizes tribes to form tribal 

governments under constitutions approved by the Secretary of the Interior under 

Section 16 of the IRA, 25 U.S.C. § 476, but also authorizes the Secretary to issue 

federal corporate charters under Section 17, 25 U.S.C. § 477.  Senator Burton 

Wheeler, the Senate sponsor of IRA (also known as the “Wheeler-Howard Act”), 

summarized the purposes of Section 17:  

The bill also provides that Indian tribes may equip 
themselves with the devices of modern business 
organization through forming themselves into business 
corporations.  On some of the reservations the Indians are 
conducting fishing businesses, and on others they are 
conducting timber businesses.  On other reservations they 
are conducting some other businesses. 
 

78 Cong. Rec. – S11,123 (June 12, 1934) . 

                                                                                                                                        
lease; no effect on tribal sovereignty, immunity” and provides:  “Nothing in this section (or in 
the lease or agreement) shall be construed to affect the sovereignty of the Indian tribe.”  25 
U.S.C. 2218(d)(2)(B) is similar; 25 U.S.C. § 3746, relating to American Indian Agricultural 
Resources Management, provides:  “Nothing in this chapter shall be construed to affect, modify, 
diminish, or otherwise impair the sovereign immunity from suit enjoyed by Indian tribes.”  
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Among the preeminent “devices of modern business corporations,” of 

course, is the ability to shield the assets of the shareholder from the claims of the 

corporation’s creditors and otherwise to conduct affairs separately from the 

shareholder.  Congress explicitly acknowledged the sovereign immunity of Section 

17 corporations in Public Law 91-229, 84 Stat. 120, which authorizes the 

Department of Agriculture to make loans to tribes and tribal corporations and 

provides that “[a] tribe or tribal corporation to which a loan is made or insured 

pursuant to sections 488 to 494 of this title (1) may waive in writing any immunity 

from suit or liability which it may possess.”  25 U.S.C. § 490.18  

Congressional oversight hearings also amply reflect Congress’ awareness 

tribes also conduct business through subsidiary corporations chartered under tribal 

law and that these corporations claim tribal sovereign immunity.19  Congress has 

                                           
18 Courts, too, have recognized the immunity of Section 17 corporations. Memphis Biofuels LLC 
v. Chickasaw Nation Indus., Inc., 585 F.3d 917 (6th Cir. 2009); Amerind Risk Mgmt. Corp. v. 
Malaterre, 633 F.3d 680 (8th Cir. 2011); Native American Distributing v. Seneca-Cayuga 
Tobacco Co., 546 F.3d 1288 (10th Cir. 2008) (assuming the corporation’s immunity but 
considering whether a “sue and be sued” clause in the charter constituted a waiver) . 
19 On September 24, 1996, the Senate Committee on Indian Affairs (“SCIA”) held a lengthy 
hearing devoted to tribal sovereign immunity arising out of a provision in that year’s 
appropriations bill that would have limited tribes’ immunity.  Sen. Hrg. 104-694.  The SCIA held 
another three-day round of hearings on sovereign immunity in spring 1998 focusing on S. 1691, 
another bill that would have significantly limited tribal sovereign immunity.  Sen. Hrg. 105-303, 
Pts. 1-3.  Tribes’ use of immune subsidiary corporations for business purposes was frequently 
mentioned in both rounds of hearings.  See, Testimony of Gregory Abbot, May 6, 1998, 1998 
WL 226871; Testimony of Mark Jarboe: (“In Washington State, the Colville Confederated 
Tribes have established Colville Tribal Enterprise Corporation, a tribal instrumentality to carry 

footnote continued on next page… 
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not had occasion to enact legislation that formally acknowledges the immunity of 

these entities but its acquiescence in their enjoyment of immunity on the same 

basis as Section 17 corporations is significant. As the Supreme Court recognized in 

Kiowa and Bay Mills, there is no evidence of Congress’ intent to confine tribal 

corporate entities to non-commercial activities or to insist that they forgo the 

normal benefits of the corporate form.  

E. Federal Executive Branch Agencies Have Recognized the Sovereign 
Immunity of Tribal Corporations Wholly Owned and Controlled by Tribes 
Without Limitations Based on the Corporations’ Activities or Their 
Financial or Operational Independence 

1. The U.S. Department of Interior Model Business Corporation Charter 

In 1990, Congress amended Section 17 of the IRA to facilitate issuance of 

corporate charters to tribes.20  BIA has prepared a non-mandatory model charter 

(“Model Charter”) 21 that retains many of the features of the 1930s era charters but 

                                                                                                                                        
out the tribal businesses.  CTEC recently borrowed $10 million from Key Bank of Washington 
where the enforcement mechanism is a waiver of sovereign immunity from CTEC, not from the 
tribes but from CTEC, and only in Colville Tribal Court. …  The Confederated Tribes of the 
Grand Ronde Reservation similarly set up a tribal corporation for its Spirit Mountain 
Development Corporation.…  Waivers of immunity by the tribal corporation but not by the tribe 
are negotiated out.”) One Hundred Fifth Congress, S. Hrg. 105-303, pt. 1, Hearing on Sovereign 
Immunity Before the Committee on Indian Affairs, Oversight Hearing to Provide for Indian 
Legal Reform, (March 11, 1998) p. 35, available at HeinOnline.org. 
20 Pub. L. 101-301, Sec. 3(c), May 24, 1990, 104 Stat. 207. 
21 The Model Corporate Charter is available at 
http://www.bia.gov/cs/groups/public/documents/text/idc-001806.pdf 
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omits outdated paternalistic restrictions and carefully avoids language that might 

be construed as waiving immunity.  Key features of the Model Charter are: 

 The Tribe owns 100% of the shares of the corporation for 
the benefit of members.  Art. V.B. 

 The elected tribal government functions in the role of 
shareholder.  Art. V.D. 

 The corporation has the power to:  

o “engage in any lawful business permitted to a 
corporation under 25 U.S.C. § 477, Art. VIII.A;  

o “carry on its business either within or without” its 
reservation, Art. VIII.D;  

o “enter into and make contracts of every kind and 
nature,” Art. VIII.F. 

o “sue and be sued in its Corporate name to the extent 
provided in Article XVI of this charter;” Art. VIII.K.  

 The corporation may not contractually bind the Tribe, 
pledge the credit of the Tribe, waive the Tribe’s immunity or 
dispose of or encumber tribal property except by agreement 
with the Tribe; Art. IX. A-E. 

 The tribal government appoints the corporation’s directors, 
selected for the business qualifications, but does not directly 
manage the corporation. Article IX.    

 The corporation’s sovereign immunity is expressly affirmed 
but the corporation is authorized to waive its immunity by 
resolution in specified circumstances. Art. XVI.D. 

 Any waiver of sovereign immunity by the corporation is 
expressly limited to the “property and income of the 
Corporation,” Art. XVI.D, and “no such waiver by the 
Corporation shall create any liability on the part of the …. 



 

-37- 
 

Tribe or any instrumentality of the … Tribe for the debts and 
obligations of the Corporation.” Art. XVI.E.   

The Model Charter reflects the Department of Interior’s position that 

Congress intended tribally-owned corporations to share the shareholder’s 

sovereign immunity without regard to the nature of the corporation’s activities, 

provided only that the Tribe owns 100% of the corporation and, directly or 

indirectly, controls the corporation’s board of directors.22  Entirely absent are the 

odd notions that a tribal corporation would share the tribe’s immunity only if it 

assumes the power to bind its shareholder, makes its liabilities enforceable against 

its tribal owner or otherwise forgoes the normal benefits of the corporate form.   

2. Small Business Administration Regulations Recognize the Sovereign 
Immunity of Tribal Corporations 

The Department of the Interior is not the only federal agency that has 

recognized the immunity of tribal corporate subsidiaries.  The Small Business 

Administration (“SBA”) administers the Small Business Development Program, 

sometimes referred to as the “8(a)” program, under the Small Business Act 

(“Act”).  15 U.S.C. § 637(a).23  The Act provides federal contracting preferences 

for any “socially and economically disadvantaged small business concern” and 

                                           
22 At least three federal appellate courts have acknowledged the immunity of section 17 
corporations. See n.18. 
23 Section 637(a) is the codified, and much expanded, version of Section 8(a) of the Small 
Business Act of 1958, Public Law 85-536, 72 Stat. 389. 
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defines that term to include a concern that is majority-owned and controlled by “an 

economically disadvantaged Indian tribe (or a wholly owned business entity of 

such tribe).”  15 U.S.C. § 637(a)(4)(A)(i)(II).  

The SBA has issued regulations governing tribes’ participation in the 8(a) 

Small Business Development Program.  Highly relevant to this case is 13 C.F.R. 

Part 124 and its reference to tribal corporate entities:  

The applicant or participating concern must be a separate 
and distinct legal entity organized or chartered by the 
tribe, or Federal or state authorities.  The concern’s 
articles of incorporation, partnership agreement or 
limited liability company articles of organization must 
contain express sovereign immunity waiver language, or 
a ‘‘sue and be sued’’ clause which designates United 
States Federal Courts to be among the courts of 
competent jurisdiction for all matters relating to SBA’s 
programs including, but not limited to, 8(a) BD program 
participation, loans, and contract performance. … 

13 C.F.R. § 124.109(c)(1).  

The rule reflects SBA’s understanding that tribal corporations are immune 

from suit.  Also noteworthy is the absence of any suggestion that the tribal 

corporation’s immunity from suit depends on special features inconsistent with the 

purposes for which corporations are customarily formed, such as limiting the 

corporation to “governmental” activities, permitting it to “bind” its tribal 

shareholder or exposing the tribal shareholder to liability for the corporation’s 

obligations.   
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III. LGCC ENJOYS THE SENECA NATION’S SOVEREIGN IMMUNITY 
FROM SUIT UNDER THE PROPOSED TWO-PART TEST 

LGCC easily satisfies the two-part test proposed by amicus curiae. With 

respect to ownership, LGCC operates under a corporate charter issued under 

Seneca Nation law by the Nation’s Council. LGCC’s charter designates it a 

“governmental instrumentality” and “subordinate arm” of the Seneca Nation 

“entitled to all of the privileges and immunities of the Nation,” and entitled “to 

enjoy the sovereign immunity of the Nation, to the same extent as the Nation.” 

LGCC is 100% owned by entities that, in turn, are themselves 100% owned by the 

Nation. LGCC is wholly-owned by Seneca Niagara Falls Gaming Corporation 

(“SNFGC”). SNFGC is a wholly owned subsidiary of Seneca Gaming Corporation 

(“SGC”). SGC, in turn, is wholly owned by the Nation. SGC and SNFGC, like 

LGCC, were created under Seneca law and operate under similar charters. SGC is 

the functional equivalent of the economic development authority whose immunity 

the Tenth Circuit affirmed in the Breakthrough Management case. Both function as 

holding companies that oversee companies pursuing various tribal economic 

diversification activities, a common strategy in Indian country.  With its pedigree 

comprised of entities, like LGCC itself, that are chartered by, and 100% owned by, 

the Seneca Nation of Indians, LGCC satisfies the ownership prong of the proposed 

test.  
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LGCC also easily meets the control test.  Tribes have adopted differing 

approaches with respect to the operational autonomy of their subsidiaries.  The 

amicus urges the Court to adopt a control test that that avoids the need to scrutinize 

tribes’ particular organizational structures and that is easy for parties to understand 

and courts to apply.  As we have argued above, it should be sufficient that the 

tribal government has the authority to appoint and remove board members either 

directly or, through another tribally-controlled entity. In the case of LGCC, the 

Seneca Nation has elected to exercise an especially high degree of control.  Under 

LGCC’s charter, the Nation Council retains the power to directly appoint and 

remove directors (§9.c, g) and to approve bylaws (§§8.d.iv., 10.a), waivers of 

LGCC’s sovereign immunity (§7.a),24 borrowing (§11.a), leases and leasehold 

mortgages involving “significant” expenditures (§8.d.i), termination of operations 

(§8.d.ii), agreements with other governments (§8.d.vi), leases within Nation 

territory (§8.d.vii), guarantees (§8.d.viii), purchase of real property or “significant 

expenditures” for the purchase of personal property (§8.d.xiii), transactions 

relating to securities (§8.d.xv), joint ventures with other business entities 

(§8.d.xxii) and management agreements (§8.d.xxvii). Under LGCC charter, board 

members are expressly designated “public officials” for purposes of the Nation’s 

                                           
24 The Council did not exercise its authority to approve a waiver of sovereign immunity in the 
instant case. The Fourth Department usurped the Council’s authority and unilaterally stripped 
LGCC of its immunity.  
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ethics law. (§ 9.b).  Under any reasonable standard, the Seneca Nation controls 

LGCC.  

CONCLUSION 

Tribes form business corporations as a means of raising essential revenue to 

fund governmental operations.  The federal government has encouraged these 

efforts and expressly recognized that such corporations share the immunity of their 

tribal owners.  Denying tribal subsidiary corporations immunity from suit because 

they engage in commercial activities or because they seek to use the corporate 

form for its intended purposes has no basis in policy or law.  The amicus 

respectfully requests that the Court hold that an entity that is (1) wholly owned by 

a tribe, directly or through a tribally-owned subsidiary and (2) governed by a board 

appointed, directly or indirectly, by the tribal government, shares the tribe’s 

immunity from suit.  Adoption of this clear and simple rule will provide clarity to 

tribes and their business partners, avoid costly litigation, conserve judicial 

resources and, most importantly, bring New York law into conformity with the 

controlling federal authorities.  
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