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INTRODUCTION 

The State’s motion to reinstate its claims against individual officials of the Sault Tribe 

(Dkt. No. 53) should be denied for at least two compelling reasons.  First, there is simply no need 

for the State to pursue claims against individual tribal officials now—a clash between sovereigns 

that the State has acknowledged comes with substantial costs—given the Sixth Circuit’s 

recognition that the State may enforce its rights under the parties’ gaming compact against the 

Tribe itself, by seeking an injunction against class III gaming in violation of the compact if and 

when any such claim becomes ripe for review.  Second, and in any event, there is no legal basis 

for the State’s request to revive dismissed claims against the individual officials.  Even if a suit 

against tribal officials might be available in some circumstances, it is not available here, where, 

among other things, a party effectively seeks specific performance of a contract or the Indian 

Gaming Regulatory Act (IGRA) strictly circumscribes the relief available for violations of a 

gaming compact.  The Court accordingly should deny the motion, leaving the State free to bring 

appropriate claims under IGRA against the Tribe itself if and when such claims ripen. 

BACKGROUND 

In September 2012, the State sued the Tribe and thirteen members of the Tribe’s Board of 

Directors.  Compl., Dkt. No. 1, ¶¶ 3-16.  Counts 1-3 of the complaint alleged that the Tribe’s 

submission to have land taken into trust pursuant to the Michigan Indian Land Claims Settlement 

Act (MILCSA) would violate the tribal-state gaming compact and sought a declaration to that 

effect and an injunction against the submission of the trust application.  Id. ¶¶ 35-59.  Count 4 of 

the complaint alleged that class III gaming on the land in question would violate IGRA and 

sought a declaration to that effect and an injunction against class III gaming on the land.  Id. ¶¶ 

60-63.  Counts 5 and 6 raised claims that class III gaming on the land would violate the 

Michigan Gaming Control and Revenue Act and constitute a nuisance.  Id. ¶¶ 64-75.  
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Each individual defendant was named only in his or her official capacity.  The complaint 

contained no meaningful allegations regarding any specific individual tribal official.  Its sole 

allegation regarding the officials was that, “[b]ecause submission of an application to take land 

into trust in violation of … the Sault Tribe compact violates the Sault Tribe’s gaming ordinance 

…, any Directors or their designees who caused such an application to issue would exceed their 

authority and they are therefore subject to prospective relief ordered by this Court.”  Compl. 

¶ 34. 

The Tribe and the individual defendants moved to dismiss the complaint for lack of 

subject-matter jurisdiction on sovereign immunity and ripeness grounds, as well as for failure to 

state a claim.  Def. Mot. to Dismiss, Dkt. No. 10; Def. Br. in Support of Mot. to Dismiss, Dkt. 

No. 11 (“MTD Br.”).  With respect to the claims against tribal officials, the defendants explained 

that such officials, when sued in their official capacity, are cloaked in the Tribe’s own sovereign 

immunity, and that the State could not obtain prospective injunctive relief against them, by 

analogy to Ex parte Young, 209 U.S. 123 (1908), for numerous reasons. 

The Court subsequently dismissed all claims against the individual defendants without 

prejudice.  Op. & Order, Dkt. No. 37, at 22.  It also dismissed counts 5 and 6 as unripe.  Id. at 12.  

Because the Court found that IGRA abrogated the Tribe’s sovereign immunity against suit, the 

Court declined to address whether an equivalent doctrine to Ex parte Young was available in the 

tribal sovereign immunity context, noting that “[t]he Sixth Circuit has not decided” the question.  

Id.  The Court entered a preliminary injunction against the Tribe barring it from filing its trust 

submission.  Id. at 22. 

On appeal, the Sixth Circuit held that “[b]ecause the State is not suing to enjoin a class III 

gaming activity, but instead a trust submission under MILCSA, … IGRA does not abrogate the 
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Tribe’s sovereign immunity, and the district court lacked jurisdiction” over counts 1-3.  

Michigan v. Sault Ste. Marie Tribe of Chippewa Indians, 737 F.3d 1075, 1076 (6th Cir. 2013).  

The Sixth Circuit also held that “[t]he issue of whether class III gaming on the casino property 

will violate IGRA if the Tribe’s MILCSA trust submission is successful,” raised in count 4, “is 

not ripe for adjudication because it depends on contingent future events that may never occur.”  

Id.  It accordingly reversed the entry of the injunction.  Id. at 1084.  After the Sixth Circuit’s 

mandate issued and the preliminary injunction was dissolved, the Tribe filed a submission to 

have the land in question taken into trust under MILCSA. 

The State now moves under Federal Rule of Civil Procedure 54(b) to “revise and 

effectively rescind” the Court’s prior order dismissing the State’s claims against the individual 

officials.  Pl. Mot. to Revise Order, Dkt. No. 53, at 2; see Pl. Br. in Support of Mot. to Revise 

Order, Dkt. No. 53-1 (“Rule 54(b) Br.”).  

ARGUMENT 

The State’s request to prolong this litigation in the wake of the Sixth Circuit’s decision 

should be denied for two independently sufficient reasons.  First, the key premise of the State’s 

Rule 54(b) motion—that reinstatement of the State’s claims against individual tribal officials is 

“necessary” (at 6) because the State may not proceed against the Tribe itself—is mistaken.  The 

Sixth Circuit outlined a clear path for the State to obtain judicial review of its compact claims in 

the future, if and when its suit under 25 U.S.C. § 2710(d)(7)(A)(ii) to enjoin class III “gaming 

activity” at the Lansing property becomes ripe.  Sault Ste. Marie Tribe, 737 F.3d at 1083-1084.  

Given that obvious alternative, as well as the State’s acknowledgment that suits against 

individual tribal officials come with significant costs, this Court should deny the State’s request. 

Second, there is no sound legal basis to revisit the Court’s prior order because, as the 

Tribe has previously explained, an Ex parte Young remedy is not available against the tribal 
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officials in this case, which is governed by IGRA’s comprehensive and specific remedial 

scheme.  Nothing in the Supreme Court’s decision in Michigan v. Bay Mills Indian Community, 

134 S. Ct. 2024 (2014), supports a contrary result.   

For those reasons, the Court should deny the Rule 54(b) motion.  If, however, the Court is 

inclined to grant the State’s motion to reinstate its claims against the individual officials, the 

Tribe respectfully requests that the Court defer any final determination on the Ex parte Young 

issue until the Tribe has the opportunity to brief these issues more fully and concretely in the 

context of an actual proposed amended complaint.  See Rule 54(b) Br. 8 (suggesting that the 

State will seek to amend its complaint by making “clarifying revisions” and adding new claims). 

I. THE COURT SHOULD NOT REVISIT ITS PRIOR ORDER OF DISMISSAL BECAUSE AN 

ACTION AGAINST OFFICERS OF THE TRIBE REMAINS UNNECESSARY 

At the outset, there is no reason that the State needs to pursue its claims against the 

individual tribal officials now and thus no justification for granting its motion.  As the Sixth 

Circuit made clear, the State has a fully adequate remedy available to it through IGRA:  The 

State can sue the Tribe itself under IGRA for an injunction against class III gaming purportedly 

in violation of the tribal-state compact once such a suit is ripe for review—that is, once gaming is 

“imminent.”  Sault Ste. Marie Tribe, 737 F.3d at 1082.  And, for the reasons the Sixth Circuit 

laid out, the State cannot obtain that remedy now against either the Tribe or its officials.  

Granting the State’s motion would thus achieve nothing but unneeded litigation, while creating 

significant costs in the form of serious tension between sovereigns—as the State has 

acknowledged. 

The State contends that, “[g]iven that the State cannot now sue the Tribe, [its] action 

against the officials is no longer unnecessary,” Rule 54(b) Br. 1, but never explains why such an 

action is necessary.  In fact, it is not.  The Sixth Circuit made clear that the State’s legal theory 
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based on Section 9 of the compact could be pursued in court later, if and when its suit to enjoin 

class III “gaming activity” at the Lansing property ripens.  See Sault Ste. Marie Tribe, 737 F.3d 

at 1081, 1083.  The Sixth Circuit also squarely rejected the State’s position that it would be 

injured by waiting for that time:  “The State will not be harmed because it will have the 

opportunity to bring this claim against the Tribe at a later time, and will not suffer any immediate 

consequences as a result of the delay.”  Id. at 1083. 

Those conclusions bear directly on the State’s request here.  Because the State can fully 

protect its interests at a later date in an appropriate action against the Tribe, there is no reason for 

this Court to revisit its dismissal of the tribal officials.  That is particularly so given the 

substantial costs of suits by States against tribal officials.  As the State itself represented to the 

Supreme Court in Bay Mills, “Ex parte Young action[s]” are “preordained to create friction 

between a state and tribe.”  Reply Br. 20, Bay Mills, No. 12-515 (U.S. Nov. 22, 2013).  In fact, 

the State insisted that “[s]uing tribal officials … is the type of intersovereign friction that IGRA 

is supposed to avoid.”  Pet. Br. 15, Bay Mills, No. 12-515 (U.S. Aug. 30, 2013); see Reply Br. 20 

(“An Ex parte Young suit brought by one sovereign against another sovereign’s officials has very 

different political ramifications than a citizen bringing such a suit against her government….  

That type of intersovereign friction is precisely what Congress was trying to avoid when it 

enacted IGRA.”).  Given that the State can vindicate its interests in an appropriate suit against 

the Tribe at a later time and in view of the serious costs associated with reviving already 

dismissed claims against tribal officials, this Court should deny the motion. 

II. EX PARTE YOUNG  PROVIDES NO BASIS TO PROCEED WITH CLAIMS AGAINST 

OFFICERS OF THE TRIBE 

Independently, the State’s Rule 54(b) motion should be denied because there is no legal 

basis on which the State can proceed with an Ex parte Young action against the individual tribal 
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officials.  As explained in defendants’ prior briefing, Ex parte Young does not apply in this 

statutory context and to these particular claims for relief, for multiple reasons.  MTD Br. 10-13; 

Defs. Reply Br. in Support of Mot. to Dismiss, Dkt. No. 29, at 5-7.  Contrary to the State’s 

position, even if Bay Mills could be read to support the general principle that Ex parte Young can 

sometimes apply in the context of tribal immunity, Bay Mills does not come close to showing 

that remedy is available in the specific circumstances here.1 

A. Ex Parte Young Is Inapplicable As A Matter Of Law 

As defendants have explained, the State may not proceed against the individual officials 

under analogy to Ex parte Young for two straightforward reasons. 

First, Ex parte Young does not permit suits seeking to compel compliance with contracts.  

At bottom, the State’s suit (against the Tribe and the tribal officials) is an attempt to enforce 

through equitable relief what it views as the terms of Section 9 of the parties’ gaming compact.  
                                                 
1  The Sixth Circuit has never recognized the applicability of Ex parte Young in the context 
of tribal sovereign immunity.  See Michigan v. Bay Mills Indian Cmty., 695 F.3d 406, 416 (6th 
Cir. 2012), aff’d, 134 S. Ct. 2024 (2014).  Other courts have allowed injunctive suits against 
tribal officials in some circumstances, see, e.g., Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 
1140 (10th Cir. 2011); Vann v. Kempthorne, 534 F.3d 741 (D.C. Cir. 2008), but those decisions 
are unsound.  Ex parte Young is necessary to “assur[e] the supremacy of [federal] law” despite 
the constitutional immunity of States.  Green v. Mansour, 474 U.S. 64, 68 (1985).  “[T]he 
immunity possessed by Indian tribes,” however, “is not coextensive with that of the States.”  
Kiowa Tribe of Okla. v. Manufacturing Techs., Inc., 523 U.S. 751, 756 (1998).  “Because tribal 
immunity is a matter of federal common law, not a constitutional guarantee, its scope is subject 
to congressional control and modification.”  Crowe & Dunlevy, 640 F.3d at 1154.  In view of 
Congress’s plenary authority over Indian affairs and its ability to adjust the contours of tribal 
immunity as it sees fit, courts should leave it to Congress to decide whether any adjustment to 
the tribal sovereign immunity doctrine permitting official-capacity suits against individuals is 
necessary to vindicate the supremacy of federal law—which is the only purpose of Ex parte 
Young.  To be sure, the Supreme Court in dicta in Bay Mills suggested the possibility that Ex 
parte Young suits may be available where tribal officials or employees are engaged in off-
reservation commercial activity (for example, gambling) without a license, 134 S. Ct. at 2034-
2035, but that suggestion in passing does not fairly represent a holding that the Ex parte Young 
doctrine applies wholesale and without qualification in the context of tribal sovereign immunity.  
This Court need not address this issue, however:  Even if official-capacity suits may sometimes 
be brought against individual tribal officials by analogy to Ex parte Young, such an action may 
not be maintained here for the reasons identified in the text. 
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But the Supreme Court has made clear that “Ex parte Young cannot be used to obtain … an order 

for specific performance of a [sovereign’s] contract.”  Virginia Office for Prot. & Advocacy v. 

Stewart, 131 S. Ct. 1632, 1639 (2011).  This longstanding limit on the scope of injunctive relief 

under the Ex parte Young doctrine recognizes the “important distinction” between contracts 

among individuals and contracts with a sovereign entity.  Ex parte Ayers, 123 U.S. 443, 504-505 

(1887).  Even if the State were correct in its interpretation of Section 9 (which it is not), 

compelling the Tribe’s directors to perform under that contract—which they could do only on 

behalf of the Tribe—would interfere directly with “the course of [the Tribe’s] public policy and 

the administration of [the Tribe’s] public affairs,” and subject the Tribe’s decisions and actions 

to “control[] by the mandate[] of judicial tribunals, without [its] consent.”  Id. at 505.   

That rule is dispositive here—as the Eleventh Circuit has held with respect to analogous 

efforts to enforce a gaming agreement.  In Tamiami Partners, Ltd. v. Miccosukee Tribe of 

Indians of Florida, 177 F.3d 1212, 1225-1226 (11th Cir. 1999), the court held that “[t]he 

doctrine of Ex parte Young may not be used” to bring “a thinly-disguised attempt … to obtain 

specific performance of the Tribe’s obligations under [a gaming agreement with a corporation].”  

The court reasoned that “[i]t is well established that Ex parte Young does not permit individual 

officers of a sovereign to be sued when the relief requested would, in effect, require the 

sovereign’s specific performance of a contract.”  Id. at 1226; see also New Jersey Educ. Ass’n v. 

New Jersey, No. 11-CV-5024, 2012 WL 715284, at *6 (D.N.J. Mar. 5, 2012) (“Although 

Plaintiffs have creatively characterized their claims, in substance they ask this Court to mandate 

the specific performance of a contract .…  [This] cannot serve as a basis for an end-run around a 

state’s sovereign immunity protections.”).  The State’s effort to enforce Section 9 of the compact 
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by suing individual officials thus does not fall within the bounds of Ex parte Young as defined by 

longstanding Supreme Court precedent. 

Second, the State’s Ex parte Young theory should be rejected because that doctrine may 

not be used to circumvent the limitations of a comprehensive remedial scheme enacted by 

Congress, such as IGRA.  In Seminole Tribe of Florida v. Florida, 517 U.S. 44, 74 (1996), the 

Supreme Court explained that “where Congress has prescribed a detailed remedial scheme for 

the enforcement against a State of a statutorily created right, a court should hesitate before 

casting aside those limitations and permitting an action against a state officer based upon Ex 

parte Young.”  The Court further held that, in Section 2710(d)(7) of IGRA, Congress created 

such a remedial scheme, making Ex parte Young “inapplicable.”  Id. at 75-76.   

Although Seminole Tribe involved a suit under Section 2710(d)(7)(A)(i), rather than—as 

here—a suit under Section 2710(d)(7)(A)(ii), the Court’s reasoning was not limited to one 

specific clause of the statute.  To the contrary, the Court explained broadly that “Congress did 

not intend” to “authorize federal jurisdiction under Ex parte Young over a cause of action with a 

limited remedial scheme” in IGRA.  517 U.S. at 75 n.17.  What is true of suits against States 

under clause (i) is equally true of suits against Tribes under clause (ii):  By narrowly limiting the 

parties who may sue and be sued, the circumstances in which such suits may occur, and the 

scope and nature of permissible relief, Section 2710(d)(7)(A)(ii) subjects the Tribe to “a liability 

that is significantly more limited than would be the liability imposed upon the [tribal] officer 

under Ex parte Young.”  Id. at 75-76; cf. Crosby Lodge, Inc. v. National Indian Gaming Ass’n, 

No. 06-CV-00657, 2007 WL 2318581, at *4 (D. Nev. Aug. 10, 2007) (Ex parte Young 

inapplicable because “IGRA contemplates a multitude of specific causes of action” and none was 

applicable); see also Bay Mills, 134 S. Ct. at 2042 (Sotomayor, J., concurring) (“[C]omity would 
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be ill-served by unequal treatment of States and Tribes.”).  Congress cannot have intended those 

limitations to be side-stepped by the simple expedient of recaptioning a complaint to sue tribal 

officials instead.  As the Supreme Court observed in Seminole Tribe, if an Ex parte Young suit 

were available to enforce rights accorded States and tribes under IGRA, “§2710(d)(7) would be 

superfluous.”  517 U.S. at 75. 

Indeed, now that the parties have litigated for more than two years over whether the State 

may pursue its claims against the Tribe under IGRA’s limited abrogation of immunity and now 

that the Sixth Circuit has held conclusively that IGRA does not permit that result, it would 

represent an intolerable end run around IGRA’s remedial scheme to permit the State to pursue 

the same claims against tribal officials. 

B. Bay Mills Does Not Support The State’s Request 

The Supreme Court’s decision in Bay Mills—affirming the sovereign immunity of Indian 

tribes as well as the limited reach of IGRA’s abrogation—does not change that analysis.  In Bay 

Mills, the Supreme Court held that Bay Mills was immune from a suit by the State of Michigan 

seeking to enjoin Bay Mills from operating a gaming facility on what the State alleged to be state 

sovereign lands—a situation not addressed by IGRA, which covers only gaming on Indian lands.  

In rejecting Michigan’s argument that it should be allowed to sue the tribe because it otherwise 

would have no avenue for enjoining the gaming, the Court noted in dicta that “Indians going 

beyond reservation boundaries are subject to any generally applicable state law” and that, to the 

extent Bay Mills’ facility violated such state law, Michigan might seek to “bring suit against 

tribal officials … seeking an injunction.”  134 S. Ct. at 2035.   

The circumstances in which the Bay Mills Court suggested that an action to enjoin tribal 

officials from violating state law might be available are decidedly not present here.  Unlike Bay 

Mills, there is no suggestion in this case that the Sault Tribe or any of its officers have taken any 
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steps to conduct unlawful gaming activities off of Indian lands, on state sovereign territory.  The 

State’s only allegation with respect to tribal officials is that they caused a trust submission to be 

filed with the Department of the Interior.  Permitting the State to sue to enjoin such conduct by 

tribal officials, on their own Indian lands, would represent a staggering incursion into the 

sovereign self-government of the Tribe and into its historic relationship with the United States—

an incursion Bay Mills never contemplated. 

Furthermore, even assuming that the Bay Mills dicta actually reflect a final determination 

that an Ex parte Young-type suit might be available in some circumstances against individual 

tribal officials, it would not be available in these circumstances.  The State here alleges a breach 

of the parties’ IGRA compact, not the sort of violation of state gambling laws on state lands that 

Bay Mills hypothesized.  As explained in Part II.A above, well-established Supreme Court 

precedent makes clear that Ex parte Young actions may not be brought when (1) the action 

effectively seeks specific performance of a contract or (2) the action seeks to enjoin violations of 

law for which Congress already provided a detailed and comprehensive enforcement regime, as 

in IGRA for compact violations.  The Court accordingly should deny the State’s Rule 54(b) 

request to revive legally deficient claims against individual tribal officials. 

CONCLUSION 

For these reasons, the State’s motion to revise the Court’s prior order of dismissal should 

be denied.  If, however, the Court is inclined to grant the State’s motion to reinstate its claims 

against the individual officials, the Tribe respectfully requests that the Court defer any final 

determination on the Ex parte Young issue until the Tribe has the opportunity to brief these 

issues more fully and concretely in the context of an actual proposed amended complaint.   
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