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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 
THE STATE OF MICHIGAN, 
 

Plaintiff, 
 
v. 
 
THE SAULT STE. MARIE TRIBE OF 
CHIPPEWA INDIANS,  
 

Defendant. 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
Case No.  1:12-cv-00962-RJJ 
 
Hon. Robert J. Jonker 
 
 
 
 

 
STATE OF MICHIGAN’S RESPONSE TO DEFENDANT’S RENEWED 

MOTION TO DISMISS COMPLAINT 
 

INTRODUCTION 

Plaintiff State of Michigan does not oppose dismissal of the remaining claims 

in this case, provided that dismissal is without prejudice.  The Sixth Circuit ruled 

that Counts 1-3 are currently barred by Defendant Sault Ste. Marie Tribe of 

Chippewa Indians’ sovereign immunity and that Count 4 is unripe.  Michigan v. 

Sault Ste. Marie Tribe of Chippewa Indians, 737 F.3d 1075 (2013).  Long-standing 

precedent provides that dismissal on a ground that does not reach the merits does 

not bar a subsequent action on the same claim, and dismissal based on sovereign 

immunity and ripeness is not an adjudication on the merits.  Moreover, the Sixth 

Circuit made clear in its opinion that events may occur in the future that would 

both abrogate the Tribe’s sovereign immunity and allow Count 4 to ripen.  
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Dismissal without prejudice is therefore both necessary and appropriate to preserve 

the State’s ability to reassert these claims at that time. 

STATEMENT OF FACTS 

The State brought this action to enforce a tribal-state gaming compact 

entered into under the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 2701 et 

seq.  The basis for this lawsuit was the Tribe’s imminent threat (now fulfilled) to 

breach its compact by applying to have off-reservation land taken into trust for 

gaming purposes without first entering into a revenue-sharing agreement with 

other tribes, as the compact requires in § 9.   

The Tribe moved to dismiss the action, asserting that the claims were barred 

by sovereign immunity.  This Court rejected that argument and issued a 

preliminary injunction barring the Tribe from filing its trust application.  (Opinion, 

Dkt. # 37.) 

The Tribe appealed, and the Sixth Circuit reversed the preliminary 

injunction.  The panel ruled that Counts 1-3 were barred by the Tribe’s sovereign 

immunity and that the abrogation of tribal immunity in § 2710(d)(7)(A)(ii) of IGRA 

did not apply because the State sought to enjoin a trust application rather than 

gaming activity related to the purported compact breach.  737 F.3d at 1078-80.  But 

the Sixth Circuit made it clear that if the Tribe continues toward opening a casino, 

at some point the Tribe’s sovereign immunity will be abrogated and the State’s 

claims can proceed.  Id. at 1080-81.  The panel also found that Count 4, which 
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challenged class III gaming on Indian lands, was unripe because the gaming was 

still speculative.  Id. at 1081-84. 

After obtaining a stay of the Sixth Circuit’s mandate, the State filed a 

petition for writ of certiorari with the U.S. Supreme Court.  The State withdrew its 

petition after the Supreme Court issued its opinion in Michigan v. Bay Mills, 134 S. 

Ct. 2024 (2014).  The Sixth Circuit’s mandate issued shortly afterward (6th Cir. 

Dkt. # 93), and the Tribe filed this motion to dismiss all remaining claims. 

After this motion was filed, the State offered to stipulate to dismiss all 

remaining claims, as long as all of the claims were dismissed without prejudice.  

The Tribe declined the State’s offer because it disagreed that Counts 1-3 should be 

dismissed without prejudice. 

ARGUMENT 

The Supreme Court has explained that under the common law, “‘dismissal on 

a ground not going to the merits was not ordinarily a bar to a subsequent action on 

the same claim.’”  Ernst v. Rising, 427 F.3d 351, 366 (6th Cir. 2005), quoting 

Costello v. United States, 365 U.S. 265, 285 (1961).  Following this reasoning, the 

Sixth Circuit has held that claims dismissed for ripeness should be dismissed 

without prejudice, “thereby allowing the plaintiff to reassert this claim, should it 

become ripe in the future.”  Peters v. Fair, 427 F.3d 1035, 1038 (6th Cir. 2005); see 

also Alltel Tennessee, Inc. v. Tennessee Public Service Comm’n, 913 F.2d 305, 307 

(6th Cir. 1990) (“because the case was not ready for a judicial determination 
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[because it was not ripe], we . . . dismiss the case without prejudice”).  In fact, the 

Tribe did not dispute that Count 4 should be dismissed without prejudice. 

The Sixth Circuit also required dismissal without prejudice of claims barred 

by sovereign immunity.  In Ernst, 427 F.3d at 366-67, the Sixth Circuit affirmed 

dismissal of claims against state officials for money damages as barred by sovereign 

immunity, but clarified that dismissal should have been without prejudice, in part 

because the claims might have been viable in another forum (such as state court) or 

in a different form (such as in an Ex parte Young action).  Based on this precedent, 

Counts 1-3 also should be dismissed without prejudice.   

First, dismissal on sovereign immunity grounds does not go to the merits of 

the State’s claims.  There can be no dispute that the substance of Counts 1-3 was 

not reached by the Sixth Circuit. 

The Sixth Circuit made it clear that the State could reassert these claims in 

the future if the Tribe succeeds with its plans.  The Court dismissed Counts 1-3 

because an action to stop the Tribe from filing its trust application or to enjoin 

gaming activity at casinos on other sites did not abrogate the Tribe’s immunity 

under § 2710(d)(7)(A)(ii) of IGRA.  But unlike some cases where sovereign immunity 

bars a claim (and even those cases are dismissed without prejudice), the immunity 

bar in this case might lift at some point.  The Sixth Circuit made it clear that if 

facts develop that would allow the State to seek to enjoin gaming activity at the 

Lansing site, then at that point the Tribe’s immunity would be abrogated and the 

State would be able to reassert these claims:  “Our decision today does not affect the 
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legal viability of a later suit to enjoin, as a violation of either § 9 of the Compact or 

§ 2710(d)(7)(A)(ii) of IGRA, class III gaming on the land taken into trust.”  737 F.3d 

at 1080.  The panel even went so far as to elicit assurance from the Tribe’s attorney 

that the State could refile its claims if sovereign immunity was abrogated.  Id. at 

1080 (“The Tribe conceded as much at oral argument.”) and 1080 n.4 (quoting the 

exchange between the panel and the Tribe’s attorney). 

In this regard, the Sixth Circuit’s determination that tribal immunity bars 

the State’s claims is akin to a finding that the claims are not ripe:  The Tribe’s 

sovereign immunity is not abrogated now, but it might be in the future depending 

on the occurrence of certain facts.  The final paragraph of the panel’s analysis in 

particular demonstrates this, as the panel discussed sovereign immunity and 

ripeness in the same context: 

We do not now presume to determine the exact point at which a suit 
would be ripe to challenge class III gaming by the Tribe, when such a 
challenge is based on the theory that such gaming is prohibited by § 9 
of the revenue-sharing agreement of the Compact, or by the limits on 
gaming on lands taken into trust after 1988.  At some point the State 
must be able to obtain a judicial determination of whether one of these 
provisions prohibits class III gaming at the Lansing location, before 
the gaming starts.  It is sufficient to conclude that the limited statutory 
abrogation of sovereign immunity does not permit the issue to be 
litigated by means of an injunction to prevent purchased land from 
being taken into trust under MILCSA, and that a suit to enjoin class 
III gaming is presently not ripe. 

737 F.3d at 1083-84 (emphasis added).  But whether viewed as sovereign immunity 

or ripeness, the grounds for dismissal do not reach the merits, and dismissal 

without prejudice is appropriate. 
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Second, dismissal without prejudice is also proper because the State could 

bring Counts 1-3 as claims against the Tribe’s officers.  See Ernst, 427 F.3d at 366-

67.  In the Supreme Court’s decision in Bay Mills, the Court cataloged states’ 

remedies for addressing illegal tribal gaming activities where sovereign immunity 

bars a lawsuit against the tribe.  134 S. Ct. at 2034-35.  One of those remedies was 

an Ex parte Young-type action against tribal officers.  Id. at 2035.  That remedy was 

in fact sought by the State here, and although dismissed without prejudice because 

this Court believed the Tribe itself could be sued, the State is filing a motion to 

revive its claims against the tribal officers at the same time as this response. 

Finally, the Sixth Circuit has recognized only one exception to the rule that 

dismissal for lack of jurisdiction should be without prejudice, and that is in rare 

cases where dismissal for lack of jurisdiction is with prejudice as a sanction for 

misconduct.  Ernst, 427 F.3d at 367.  No basis exists for applying that exception 

here. 

In sum, the Tribe has offered no reason – nor does one exist – for abandoning 

the long-standing practice in the Sixth Circuit of dismissing a claim without 

prejudice where the basis for dismissal does not reach the merits of the claim. 

RELIEF REQUESTED 

The State respectfully requests that the Court first grant the State’s Motion 

to Revise Order Dismissing Tribal Officials. 

The State concurs in the dismissal of Counts 1-3 against the Tribe if those 

claims are dismissed without prejudice.  The State also concurs in the dismissal of 
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Count 4 against the Tribe and the Tribe’s officers (if the State’s separate motion 

seeking to revive its claims against the officers is granted) if the dismissal is 

without prejudice.  The Tribe’s proposed order, attached as Exhibit A to its brief, 

should be disregarded because it does not specify that dismissal is without 

prejudice. 

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
 
/s/ Louis B. Reinwasser 
Louis B. Reinwasser (P37757) 
Kelly M. Drake (P59071) 
Assistant Attorneys General 
Attorneys for Plaintiff 
Environment, Natural Resources  
and Agriculture Division 
525 W. Ottawa Street 
P.O. Box 30755 
Lansing, MI  48909 
Phone:  (517) 373-7540 
reinwasserl@michigan.gov  
drakek2@michigan.gov   

 
Dated:  July 21, 2014 
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