
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
(1) MARTHA DONELSON, et al. 
 
   Plaintiffs, 
 
v. 
 
(1) UNITED STATES OF AMERICA; 
DEPARTMENT OF INTERIOR; 
BUREAU OF INDIAN AFFAIRS, et al. 
 
    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
Case No. 14-CV-316-JHP-FHM 

 
FEDERAL DEFENDANTS’ REPLY BRIEF IN SUPPORT OF [ECF NO. 148] MOTION 

TO DISMISS FOR LACK OF SUBJECT-MATTER JURISDICTION 
 
I. INTRODUCTION 

 This Court lacks subject-matter jurisdiction over plaintiffs’ claims against federal 

defendants because plaintiffs seek to challenge “thousands of violations of [the National 

Environmental Policy Act] that have occurred under the [Bureau of Indian Affairs’] watch prior 

to August 12, 2014,” Response to Motion to Dismiss (“Opp’n”) at 2, ECF No. 166, and 

plaintiffs’ amended complaint is therefore an impermissible programmatic challenge outside the 

Administrative Procedure Act’s limited waiver of sovereign immunity.  Moreover, all of 

plaintiffs claims arising before August 11, 2008, are barred by the statute of limitations, which is 

jurisdictional and not subject to equitable tolling.  Federal defendants’ motion to dismiss should 

be granted in its entirety. 

II. ARGUMENT 

A. Plaintiffs’ Amended Complaint Should be Dismissed Because Plaintiffs’ 
Claims Do Not Fall Within an Applicable Waiver of Sovereign Immunity. 

 
 While plaintiffs acknowledge, Opp’n at 4, (or, at a minimum, do not dispute, cf. Motion 

to Dismiss at 5-6, ECF No. 148) that the only potentially applicable waiver of sovereign 
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immunity to their claims against federal defendants is that contained in the Administrative 

Procedure Act (“APA”), plaintiffs have failed to demonstrate that they challenge “specific final 

agency action,” Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 894 (1990) (quotation marks and 

citation omitted), or seek to compel discrete agency action that the Bureau of Indian Affairs was 

allegedly required to take, Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 64 (2004), and 

accordingly have failed to invoke a waiver of sovereign immunity.  Because sovereign immunity 

is jurisdictional, Rural Water Sewer & Solid Waste Mgmt., Dist. No. 1 v. City of Guthrie, 654 

F.3d 1058, 1068 (10th Cir. 2011), plaintiffs’ amended complaint should be dismissed. 

 The Supreme Court has specifically held that programmatic challenges of the type 

advanced by plaintiffs are outside the APA’s waiver of sovereign immunity.  Lujan, 497 U.S. at 

892-93.  Plaintiffs do not seriously dispute that their amended complaint seeks to challenge the 

entirety of the Bureau of Indian Affairs’ supervision and management of oil leasing, permitting, 

and extraction in Osage County since 1979.  See Opp’n at 2, 7.  Instead, plaintiffs argue that their 

challenge falls within the APA’s waiver of sovereign immunity because (1) specific challenges 

to “individual approvals” may be within the Act’s waiver of sovereign immunity, id. at 3-4; and 

(2) plaintiffs speculate the government will stipulate to a programmatic administrative record, id. 

at 4-5.  Plaintiffs’ arguments are without merit and should be rejected. 

 First, the Supreme Court has rejected plaintiffs’ argument that several related agency 

actions may be lumped together for wholesale judicial review, holding that such challenges 

“cannot be laid before the courts for wholesale correction under the APA[] simply because one 

of them that is ripe for review adversely affects one of respondent’s members.”  Lujan, 497 U.S. 

at 892–93.  Other courts have applied this Supreme Court holding to challenges similar to those 

advanced in plaintiffs’ amended complaint.   
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 For example, in Alabama-Coushatta Tribe of Texas v. United States, the United States 

Court of Appeals for the Fifth Circuit held that the APA did not waive the government’s 

sovereign immunity from “a blanket challenge to all of the Government’s actions with respect to 

all permits and leases granted for natural resource extraction on a significantly large amount of 

land covering several national parks in Texas.”  757 F.3d 484, 490 (5th Cir. 2014) (emphasis in 

original).  The Fifth Circuit held that this result was required “[e]ven if [plaintiff] were to name 

some specific agency actions as examples of the agencies’ alleged wrongdoing.”  Id. at 491.  

Similarly here, the fact that timely individualized challenges to specific leasing or permitting 

decisions may be cognizable does not bring plaintiffs’ amended complaint (which challenges all 

leasing and permitting decisions since 1979) within the APA’s limited waiver of sovereign 

immunity. 

 As another example, the United States District Court for the District of Columbia rejected 

challenges by plaintiffs alleging that the Department of Labor employed a “generic, one-size-fits 

all approach to ventilation plan review” even though a specific challenge to a specific plan 

approval or denial may have been within the APA’s limited waiver of sovereign immunity.  Elk 

Run Coal Co., Inc. v. U.S. Dep’t of Labor, 804 F. Supp. 2d 8, 30-31 (D.D.C. 2011) (citation 

omitted).  Again, it is irrelevant that an individualized challenge to a specific final agency action 

such as a drilling permit, lease approval, or concession agreement approval may fall within the 

APA’s waiver of sovereign immunity, Opp’n at 3-4, because, as demonstrated by the foregoing 

authorities, plaintiffs cannot lay before this Court a programmatic challenge to “thousands of 

violations of [the National Environmental Policy Act] that have occurred under the [Bureau of 

Indian Affairs’] watch prior to August 12, 2014,” id. at 2. 
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 Second, the United States cannot stipulate to subject-matter jurisdiction.  Tuck v. United 

Servs. Auto. Ass’n, 859 F.2d 842, 844 (10th Cir. 1988) (“jurisdiction cannot be conferred upon a 

federal court by consent, inaction or stipulation”) (quotation marks and citations omitted).  

Contrary to plaintiffs’ desire, Opp’n at 4-5, federal defendants will not stipulate to a 

programmatic administrative record.  Of note here, the unitization agreements challenged by 

plaintiffs are subject to a categorical exclusion, see Department of the Interior Department 

Manual, 516 DM 10.5.G.(2), while other programmatic actions challenged by plaintiffs, such as 

approvals of drilling permits, may be subject to the 1979 Environmental Assessment and Finding 

of No Significant Impact.  Each approval by the Bureau of Indian Affairs has its own 

administrative record.   

 Moreover, because plaintiffs’ amended complaint challenges leasing and permitting 

decisions covering the entire county for over thirty years, it is certain that plaintiffs’ amended 

complaint involves permits for wells that were never drilled, never produced in paying 

quantities, were ordered shut-in, or were decommissioned.  As to those permits or leasing 

decisions (which would only be uncovered by preparation of an administrative record), requiring 

federal defendants “to supplement the [Environmental Assessment] to study the impact of” the 

oil leasing program in Osage County “after that [permitting and leasing] had already occurred 

‘would be futile.’”  Village of Logan v. U.S. Dep’t of the Interior, 577 Fed. Appx. 706, 771 (10th 

Cir. Aug. 25, 2014) (unpublished) (citing Highway J Citizens Grp. v. Mineta, 349 F.3d 938, 960 

(7th Cir. 2003)).  Thus, plaintiffs’ proposed stipulated administrative record is impracticable, 

unworkable, and does not cure the jurisdictional defects with plaintiffs’ amended complaint. 

 Because plaintiffs’ amended complaint presents a programmatic challenge to the Bureau 

of Indian Affairs’ mineral development program for Osage County this Court lacks subject-
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matter jurisdiction over plaintiffs’ claims against federal defendants.  Plaintiffs’ remedy, if any, 

is to advance timely individualized challenges to specific final agency action, not a putative class 

action directed at over thirty years of government conduct.  Plaintiffs’ amended complaint should 

be dismissed. 

B. Plaintiffs’ Claims That Arose Prior to August 11, 2008, Are Barred by the 
Applicable Statue of Limitations, Which Is Not Subject to Equitable Tolling. 

 
 Plaintiffs’ challenges to leasing and permitting decisions made more than six years prior 

to their filing of the amended complaint should be dismissed as untimely.  The applicable statute 

of limitations provides that “every civil action commenced against the United States shall be 

barred unless the complaint is filed within six years after the right of action first accrues.” 28 

U.S.C § 2401(a).  Plaintiffs acknowledge they advance claims that accrued more than six years 

ago, but argue that they should be entitled to equitable tolling because the Bureau of Indian 

Affairs allegedly “failed to provide notice of the concession agreements, leases and drilling 

permits to the Plaintiffs and the Putative Class Members.”  Opp’n at 5-7.  Plaintiffs’ argument 

should be rejected because Section 2401 is not subject to equitable tolling and plaintiffs have 

identified no law that requires the Bureau of Indian Affairs to notify plaintiffs when leases or 

permits are approved. 

 The doctrine of equitable tolling “pauses the running of . . . a statute of limitations when a 

litigant has pursued his rights diligently but some extraordinary circumstance prevents him from 

bringing a timely action.”  Lozano v. Montoya Alvarez, 572 U.S. ___, 134 S. Ct. 1224, 1231-32 

(2014).  The Supreme Court has adopted a rebuttable presumption that federal statutes of 

limitation requiring that suits be filed in court by a certain time―including those applicable to 

suits against the government―are subject to equitable tolling.  See, e.g., Irwin v. Dep’t of 

Veterans Affairs, 498 U.S. 89, 95-96 (1990). 
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 The Supreme Court has emphasized, however, that it “do[es] not apply equitable tolling 

as a matter of some independent authority to reconsider the fairness of legislative judgments 

balancing the needs for relief and repose.”  Lozano, 134 S. Ct. at 1236.  Rather, “whether 

equitable tolling is available is fundamentally a question of statutory intent.”  Id. at 1232.  The 

presumption in favor of tolling may therefore be rebutted “by demonstrating Congress’s intent to 

the contrary.”  Id. 

 Relevant here, equitable tolling is unavailable if the statutory time limit is a 

“jurisdictional” restriction on a court’s power to adjudicate the case.  John R. Sand & Gravel Co. 

v. United States, 552 U.S. 130, 133-34 (2008).  A jurisdictional limit is “more absolute” than 

other limits; it “require[s] a court to decide a timeliness question despite a [party’s] waiver” and 

“forbid[s] a court to consider whether certain equitable considerations warrant extending a 

limitations period.”  Id.  Jurisdictional treatment is appropriate where the statute seeks “to 

achieve a broader system-related goal” such as “limiting the scope of a governmental waiver of 

sovereign immunity.”  Id. at 133. 

 A strong indication that a limitations period is jurisdictional is “[w]hen ‘a long line of this 

Court’s decisions left undisturbed by Congress’ has treated a similar requirement as 

‘jurisdictional’” because the Supreme Court will “presume that Congress intended to follow that 

course.”  Henderson v. Shinseki, 562 U.S. ___, 131 S. Ct. 1197, 1203 (2011) (citation omitted).  

Relevant here, the Supreme Court has held that the statute of limitations applicable to Tucker Act 

claims, 28 U.S.C. § 2501, is jurisdictional.  John R. Sand & Gravel Co., 552 U.S. at 133-34.  The 

statute of limitations in Section 2501, like Section 2401, provides that a claim “shall be barred” 

unless filed within six years of the time it first accrues.  Compare 28 U.S.C. § 2501 with 28 

U.S.C. § 2401(a).  This Court should therefore reach the same conclusion reached by the United 
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States Court of Appeals for the District of Columbia Circuit that Section 2401 is jurisdictional, 

Spannaus v. U.S. Dep’t of Justice, 824 F.2d 52, 55 (D.C. Cir. 1987), and accordingly not subject 

to equitable tolling.  Plaintiffs’ equitable tolling argument should be rejected. 

 Even if equitable tolling were available, plaintiffs have failed to establish an entitlement 

to equitable tolling.1/  Plaintiffs acknowledge that “the presence of the drilling activity may 

arguably create an inference of knowledge of the leases or drilling permits.”  Opp’n at 6.  

Plaintiffs’ equitable tolling argument therefore relies exclusively on the Bureau of Indian 

Affairs’ alleged failure to provide notice to plaintiffs when leases or drilling permits are 

approved.  Fatal to plaintiffs’ argument is the fact that the Bureau of Indian Affairs is not 

obligated to notify surface owners when leases or drilling permits are approved.  See generally 

25 C.F.R. Part 226.  Federal defendants should not be faulted for following the law.  Moreover, 

given that oil and gas leases in Osage County are competitively bid after public notice, 25 C.F.R. 

§ 226.2(b), plaintiffs certainly knew or should have known if the mineral estate subjacent to their 

land was being leased.  Also, when plaintiffs are tendered severance damages for seismic shot 

holes or well construction, 25 C.F.R. § 226.19, they reasonably should have investigated the 

lessee’s authority to occupy their surface estate.  When plaintiffs received severance damages 

after a public lease sale they were certainly on at least constructive notice of their claims and are 

not entitled to equitable tolling. 

 Plaintiffs’ claim that they are entitled to equitable tolling because they believe they were 

not advised of the public comment period for the Bureau of Indian Affairs’ National 

Environmental Policy Act compliance, Opp’n at 6-7, is equally unavailing.  First, in preparing 

1/  Much less equitable estoppel, see Opp’n at 6, which “is an affirmative defense,” United 
States v. Alexander, 986 F.2d 1430, 1992 WL 401601, at *2 (10th Cir. Dec. 30, 1992) 
(unpublished), and has no application whatsoever to the statute of limitations analysis. 
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the 1979 Environmental Assessment, the Bureau of Indian Affairs consulted with multiple state 

and federal agencies, as well as several local organizations.  G06AR0293-95, ECF No. 41.  

Plaintiffs have not shown they were unreasonably precluded from engaging in that consultation 

process.   Second, the challenged Bureau of Indian Affairs decisions subject to a categorical 

exclusion are not subject to the public comment provisions applicable to Environmental 

Assessments or Environmental Impact Statements.  40 C.F.R. § 1508.4.  Third, neither the 

Council on Environmental Quality regulations nor the Department of the Interior regulations 

require public notice or comment when the Bureau of Indian Affairs determines that a Finding of 

No Significant Impact applies to an action that was previously analyzed in an Environmental 

Assessment.  Again, if plaintiffs had concerns about National Environmental Policy Act 

compliance, they were on inquiry notice of those claims when lessees approached plaintiffs 

regarding surface damages and began drilling wells.  The National Environmental Policy Act has 

been a public law “since January 1, 1970,” Opp’n at 2, and plaintiffs are presumed to know the 

law.  “[T]hose who deal with the Government are expected to know the law and may not rely on 

the conduct of Government agents contrary to law.”  Heckler v. Cmty. Health Servs. of Crawford 

Cnty, Inc., 467 U.S. 51, 63 (1984).   

 All of plaintiffs’ claims challenging acts or omissions of federal defendants occurring 

prior to August 11, 2008, should be dismissed for lack of subject-matter jurisdiction as untimely.  

The applicable statute of limitations is not subject to equitable tolling and, even if it were, 

plaintiffs have failed to establish any entitlement to equitable tolling.2/ 

2/   Federal defendants take no position herein with respect to the statute of limitations 
applicable to plaintiffs’ state law claims against lessees, see Opp’n at 7-9, but any and all claims 
against federal defendants (including requests for declaratory judgments) for decisions that pre-
date August 11, 2008, should be dismissed. 
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III. CONCLUSION 

 Wherefore, the federal defendants respectfully request that their motion to dismiss be 

granted in full. 

Dated this 10th of November, 2014. 

 Respectfully submitted, 
 
DANNY C. WILLIAMS, SR. 
United States Attorney 
 
CATHRYN D. McCLANAHAN, OBA No. 14853 
Assistant United States Attorney 
110 West 7th Street, Suite 300 
Tulsa, Oklahoma 74119 
T: 918-382-2700 
Cathy.McClanahan@usdoj.gov 
Wyndee.Baker@usdoj.gov 
 
SAM HIRSCH 
Acting Assistant Attorney General 
 
 s/ Stephen R. Terrell                        
STEPHEN R. TERRELL 
CA Bar No. 210004 
Trial Attorney 
United States Department of Justice 
Environment & Natural Resources Division 
P.O. Box 7611 
Washington, D.C.  20044-7611 
T: (202) 616-9663 
F: (202) 305-0506 
Stephen.Terrell@usdoj.gov 
 
Attorneys for Federal Defendants 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on November 10, 2014, I electronically transmitted the foregoing to 
the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic 
Filing to the following ECF registrants: 
 
Donald A. Lepp 
Gentner F. Drummond 
Garry M. Gaskins, II 
Wendy P. Drummond 
dal@drumlaw.com 
gfd@drumlaw.com 
gmg@drumlaw.com 
wpd@drumlaw.com 
 
Counsel for Plaintiffs 
 

Charles Greenough 
Jessica Lynn John Bowman 
Laura J. Long 
Mary Quinn-Cooper 
Robert Charles Mathes 
Timothy J. Bomhoff 
Charles.Greenough@mcafeetaft.com 
Jessica.Johnbowman@mcafeetaft.com 
Laura.Long@mcafeetaft.com 
Maryquinn.Cooper@mcafeetaft.com 
rmathes@bjorkindley.com 
Tim.Bomhoff@mcafeetaft.com 
 
Counsel for Devon Energy Production Co., 
L.P.; and Linn Energy Holdings, LLC 
 

Anthony J. Shaheen 
Christopher A. Chrisman 
Nicholas V. Merkley 
ajshaheen@hollandhart.com 
cachrisman@hollandhart.com 
nmerkley@fellerssnider.com 
 
Counsel for Chaparral Energy, LLC 
 

Brian T. Inbody 
binbody@mcnamlaw.com 
 
Counsel for Spyglass Energy Group, LLC; 
Sullivan & Company, LLC; Orio Exploration, 
LLC; and BGI Resources, LLC 

Christina M. Vaughn 
Gerald L. Hilsher 
Robert J. Joyce 
Christina.Vaughn@mcafeetaf.com 
Gerald.Hilsher@mcafeetaft.com 
Robert.Joyce@mcafeetaft.com 
 
Counsel for Enaca Oil & Gas (USA), Inc. 

Bruce W. Robinett 
Jess M. Kane 
Rick D. Tucker 
bwrobinett@bwrlawoffice.com 
jkane@bwrlawoffice.com 
rick@bwrlawoffice.com 
 
Counsel for Performance Energy Resources, 
LLC; Short Oil, LLC; Ram Energy Resources, 
Inc.; Marco Oil Company, LLC; Osage 
Energy Resources, LLC; and Helmer Oil 
Corp. 
 

Randall G. Vaughan 
Robert Mitchener III 

J. Kevin Hayes 
Pamela S. Anderson 
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rvaughan@praywalker.com 
rmitchener@praywalker.com 
 
Counsel for Ceja Corporation 

khayes@hallestill.com 
panderson@hallestill.com 
 
Counsel for CEP Mid-Continent, LLC; and 
Halcon Resources Corporation 
 

Jack H. Santee 
Scott V. Morgan 
Santee@moyersmartin.com 
svmorgan@moyersmartin.com 
 
Counsel for Revard Oil & Gas Properties, 
Inc. 
 

Thomas M. Lardner 
tlardner@lelegal.com 
 
Counsel for Black Lava Resources, LLC 

Guy Clark 
gclark@northcuttlawfirm.com 
 
Counsel for B & G Oil Company; and Wellco 
Energy, Inc. 
 

Frederick Dowart 
Jean M. Medina 
Mirial L. Sweetin 
Paul DeMuro 
fdowart@fdlaw.com 
mmedina@fdlaw.com 
msweetin@fdlaw.com 
pdemuro@fdlaw.com 
 
Counsel for Nadal and Gussman, LLC; and 
Kaiser-Francis Anadarko, LLC 
 

Carol J. Allen 
Evan M. McLemore 
Gregory D. Nellis 
Lee I. Levinson 
Terence P. Brennan 
Trevor R. Henson 
efc@ahn-law.com 
Evan.Mclemore@ish-law-firm.com 
LeeLevinson@sbcglobal.net 
terrybrennan123@gmail.com 
trevorhenson@gmail.com 
 
Counsel for Link Oil Company; and Toomey 
Oil Company 
 

James M. Chaney 
chaney@kirkandchaney.com 
 
Counsel for Cardinal River Energy  LP, 
previously named as Cardinal River Energy, 
LP 

Charles Michael Coepland 
mcopeland@jonesgotcher.com 
 
Counsel for Lamamco Drilling, Inc., 
previously named as Lamarnco Drilling, LLC 
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       s/ Stephen R. Terrell                            
      Stephen R. Terrell 
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