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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
[1] MARTHA DONELSON and [2] JOHN  ) 
FRIEND, ON BEHALF OF THEMSELVES ) 
AND ON BEHALF OF ALL SIMILARLY ) 
SITUATED PERSONS,    ) 
       ) 
   Plaintiffs,   ) 
       ) Case No. 14-CV-316-JHP-FHM 
vs.       ) 
       ) 
[1] UNITED STATES OF AMERICA;  ) 
DEPARTMENT OF INTERIOR; BUREAU  ) 
OF INDIAN AFFAIRS; [2] DEVON ENERGY  ) 
PRODUCTION COMPANY, L.P., et al.  ) 

 
PLAINTIFFS’ RESPONSE TO MOTION TO DISMISS  

PLAINTIFF’S FIRST AMENDED COMPLAINT [DKT 136]  
 

Plaintiffs, by and through their attorneys, Drummond Law. PLLC, submit the following 

Response to Motion to Dismiss Plaintiffs’ First Amended Complaint [Dkt. No. 136] of Devon 

Energy Production Co., L.P. (“Devon”) and Linn Energy Holdings, LLC (“Linn”) and all other 

Defendants who have adopted said Motion to Dismiss [Dkt. Nos.140, 142, 145, 147, 149, 150, 

151, 152, 153, 155 and 156] (collectively referred to as “Movants”). 

INTRODUCTION 

 Movants raise various arguments in their Motion to Dismiss [Dkt. 136], none of which 

have any merit.  First, Movants move to dismiss because the Osage Nation is not joined in this 

lawsuit.  As shown in Plaintiffs’ Response in Dkt. No. 162, the Federal Defendants, who 

conspicuously have not moved to dismiss on these grounds, hold the Osage Mineral Estate in 

trust for the Osage Nation and have a fiduciary duty to protect the Nation’s interest in the 

mineral estate.  In fact, the current BIA Superintendent, Robin Phillips, told the Osage Minerals 

Council on October 17, 2014, that the Bureau of Indian Affairs (“BIA”) recognizes that “we 
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have a fiduciary trust responsibility to the Osage Nation and the shareholders.”  See Audio 1 at 

15:01 located at http://www.osagenation-nsn.gov/who-we-are/minerals-council/meeting-

information. Therefore, the absence of the Osage Nation in this litigation should not prevent this 

litigation from going forward because the Osage Nation’s interests are being adequately 

represented. Moreover, the non-Federal Defendants will also adequately represent the Nation’s 

interest as they have a joint interest in preventing the invalidation of the concession agreements, 

leases and drilling permits.  Dismissal of this case would effectively deprive the Plaintiffs and 

the Putative Plaintiff Class Members of any ability to challenge the Federal Defendants’ 

wholesale failure to comply with the National Environmental Policy Act (“NEPA”).  That result 

would be highly inequitable considering the Office of Inspector General just four days ago issued 

a report that effectively acknowledged the BIA’s long-standing violation of NEPA.  See Office 

of Inspector General, BIA Needs Sweeping Changes To Manage The Osage Nation’s Energy 

Resources (Report No.: CR-EV-BIA-0002-2013, October 2014), pp. 14-15 attached hereto as 

Exhibit 1.1 

 Second, Movants argue that Plaintiffs have failed to exhaust administrative remedies 

prior to bringing this lawsuit. However, Plaintiffs are not required under the Administrative 

Procedures Act to appeal to the BIA before bringing this lawsuit.  The approvals by the 

Superintendent of the concession agreements, leases and applications for permit to drill are 

discrete final agency actions that are subject to judicial review. Third, Movants argue that the 

First Amended Complaint is an impermissible, programmatic challenge.  To the contrary, 

Plaintiffs properly challenge the discrete individual approvals by the Superintendent in violation 

                                                           
1 See also page 51 of the Report that shows that the draft report stated that “Agency is not in 
Compliance with Environmental Law; Agency does not comply with National Environmental 
Policy Act.” The section dealing with NEPA was obviously revised as a result of a request from 
the Solicitor’s Office. 
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of NEPA. Fourth, Movants claim that the lawsuit is not timely because certain approvals 

occurred more than six years prior to the date of the First Amended Complaint.  This argument 

fails because Plaintiffs’ claims are for continuing trespasses and nuisance not barred by the 

applicable statute of limitations.  Finally, Movants contend that the state law claims are not 

viable because the APA claims are not viable. Plaintiffs have alleged valid APA claims against 

the Federal Defendants.  Therefore, this argument is without merit.  

 Accordingly, Plaintiffs request that this Court deny Movants’ Motion to Dismiss and 

order Movants to answer the First Amended Complaint within ten (10) days of the Court’s order. 

ARGUMENT AND AUTHORITIES 

I. TRIBE IS NOT AN INDISPENSABLE PARTY UNDER RULE 19. 

 Movants contend that dismissal is warranted because the Osage Nation is an 

indispensable party under Rule 19 of the Federal Rules of Civil Procedure.  This argument is 

virtually identical to the one advanced by Defendants B & G Oil Company (“B & G”) and 

Wellco Energy, Inc. (“Wellco”) in their Motion to Dismiss First Amended Complaint [Dkt. No. 

124]. Plaintiffs reassert and hereby incorporate their arguments set forth in Plaintiff’s Response 

to Motion to Dismiss First Amended Complaint [Dkt. No. 162]. Plaintiffs will specifically 

address below cases cited by Movants herein that were not raised by B & G and Wellco in Dkt 

No. 124. 

 Movants cite Jicarilla Apache Tribe v. Hodel, 821 F.2d 537 (10th Cir. 1987), for the 

proposition that the Osage Nation is a necessary party.  Jicarilla is distinguishable because the 

plaintiff in that lawsuit was actually the party with whom the Tribe had contracted.  Here, 

Plaintiffs have not entered into a contract or lease with the Osage Nation and are not parties to 

the concession agreements, leases or drilling permits that are at issue. Jicarilla might be relevant 
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if the Plaintiffs in this action were the oil and gas producers with whom the Osage Nation has a 

contractual relationship, but that situation is not present in this case. 

 Movants’ reliance on Citizen Potawatomi Nation v. Norton, 248 F.3d 993 (10th Cir. 2001) 

is also misplaced.  The plaintiff in that case was a Tribe challenging a government funding 

formula that would directly affect other similarly situated Indian Tribes that were not parties to 

the lawsuit.  That scenario is completely distinguishable from the case at bar. 

 Next, Movants’ reliance on Kescoli v. Babbit, 101 F.3d 1304 (9th Cir. 1996) is misplaced.  

In Kescoli, the plaintiff had no direct interest in the subject of the lawsuit.  The plaintiff 

challenged federal approval of an agreement that impacted sacred burial sites.  However, in the 

present matter, the Plaintiffs own and reside on the real property that is directly affected by the 

BIA’s failure to comply with NEPA.  Similarly, the Hall v. Tribal Development Corporation, 

100 F.3d 476 (7th Cir. 1996) case cited by the Movants is not applicable.  Hall is a qui tam case 

where the plaintiffs sued a number of merchants who supplied Indian tribes with good and 

services for their gaming operations.  Because Hall was a qui tam case, the plaintiffs’ connection 

to the subject matter was representative as opposed to direct as it is in this case where the 

Plaintiffs actually own the real property that is affected by the violations of NEPA. 

 Finally, the Movants’ attempt to mislead this Court by taking out of context a quote in 

Davis v. United States, 192 F.3d 951 (10th Cir. 1999) concerning sovereign immunity being 

considered a compelling interest..  While the court in Davis noted that the sovereign immunity of 

an Indian Tribe is compelling, it noted that the defendants in that case read the quote “far too 

categorically.”  Id. at 960.  The court in Davis stated that the quote was actually dicta and that the 

policy favoring immunity does not abrogate the application of the rule in 19(b).  Id. As shown in 

the Plaintiffs’ Response in Dkt. No. 162, those four factors, along with the public rights 
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exception, weigh heavily in favor of the Plaintiffs’ right to move forward without the Osage 

Nation. 

 Accordingly, this Court should deny the Movants’ Motion to Dismiss on these grounds. 

 II. APPROVAL OF CONCESSION AGREEMENTS, LEASES AND APDS IS  
  “FINAL AGENCY ACTION” SUBJECT TO JUDICIAL REVIEW. 
 
 Movants contend that Plaintiffs have failed to exhaust administrative remedies for their 

challenge to the concession agreements, leases and drilling permits at issue in this matter.2  

Specifically, Movants argue that Plaintiffs should have first appealed the oil and gas leasing 

decisions pursuant to 25 CFR, part 2 prior to bring this action.  Movants misunderstand the right 

to judicial review of final agency actions provided by 5 U.S.C. § 704. 

 The APA specifically provides for review of final agency actions.  5 U.S.C. § 704. Under 

the APA, two conditions must be met for an agency action to be final: the action (1) must be a 

“consummation” of the decision-making process, and (2) “must be one by which ‘rights or 

obligations have been determined,’ or from which ‘legal consequences will flow.’” Bennett v. 

Spear, 520 U.S. 154, 177-78, 117 S. Ct. 1154, 137 L.Ed.2d 281 (1997) (citations omitted). The 

Tenth Circuit has said, “[i]f an agency has issued a ‘definitive statement of its position, 

determining the rights and obligations of the parties,’ the agency's action is final ... so long as 

‘judicial review at the time [would not] disrupt the administrative process.’” Ctr. For Native 

Ecosystems v. Cables, 509 F.3d 1310, 1329 (10th Cir. 2007) (quoting Bell v. New Jersey, 461 

U.S. 773, 779-80, 103 S. Ct. 2187, 76 L.Ed.2d 312 (1983)).  A decision is consummated when it 

is “definitive, immediately effective, and directly and immediately affect[s] petitioners' daily 

                                                           
2 Of particular note, the Federal Defendants do not challenge Plaintiffs’ right to judicial review of 
the approvals as it readily concedes that the approvals are final agency actions subject to judicial 
review pursuant to 5 U.S.C. § 704. 
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business activities.” Id. (citing Abbott Labs. v. Gardner, 387 U.S. 136, 151–53, 87 S. Ct. 1507, 

18 L.Ed.2d 681 (1967)). 

 Here, the approval by the Superintendent of the concession agreement, leases and APDs 

is the “consummation” of the decision-making process.  Furthermore, “rights or obligations have 

been determined” and “legal consequences .. flow” from the approvals as the lessees 

immediately have the right to access to the surface land and the permittees are immediately 

entitled to drill.  Accordingly, each approval by the Superintendent is a final agency action 

subject to judicial review under the Administrative Procedures Act (“APA”), 5 U.S.C. §§ 702, 

704; Utah Environmental Congress v. Dale Bosworth, 443 F.3d 732, 739 (10th Cir. 2006); Utah 

Envtl. Cong. V. Bosworth, 372 F.3d 1219, 1223 n. 3 (10th Cir. 2004); and Colo. Farm Bureau 

Fed’n v. U.S. Forest Serv., 220 F.3d 1171, 1173 (10th Cir. 2000). 

 Furthermore, the approval of concession agreements, leases and APDs is a final agency 

action pursuant to 25 CFR 2.6, which provides that decisions made by the Assistant Secretary are 

final unless the decision provides otherwise.  The Superintendent approves the leases and drilling 

permits pursuant to authority delegated to her by the Assistant Secretary.  See 209 DM 8, 230 

DM 1, 3 IAM 4.1 and Muskogee Area Addendum 9901 to 3 IAM 4 issued June 22, 1999. Thus, 

the approval of leases and permits by the Superintendent is effectively a decision by the 

Assistant Secretary.  Because the approval of leases and drilling permits are not made subject to 

appeal (See example of leases attached to B & G and Wellco’s Motion to Dismiss First Amended 

Complaint, Dkt. 124-1), the approvals are, therefore, final decisions.   

 Devon cites various non-NEPA cases for the proposition that the BIA possesses special 

expertise to deal with tribal issues to support its claim that Plaintiffs should have first appealed to 

the BIA.  However, the Tenth Circuit has noted that the requirement to prepare an environmental 
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impact statement is imposed upon all federal agencies so no one particular agency is “expected 

to have any specialized expertise in this area.”  Jette v. Bergland, 579 F.2d 59 (10th Cir. 1978). 

 Therefore, Plaintiffs request that this Court deny the Movants’ Motion to Dismiss on 

these grounds. 

 III. REMEDIES SOUGHT IN FIRST AMENDED COMPLAINT ARE   
  AVAILABLE IN APA CASES. 
 
 Movants argue that Plaintiffs’ First Amended Complaint must be dismissed because it 

contains a broad programmatic challenge, as opposed to challenges to discrete final agency 

actions.  Movants’ argument is premised upon a mischaracterization of the First Amended 

Complaint.  Contrary to Federal Defendants’ characterization of the First Amended Complaint, 

Plaintiffs challenge the discrete individual approvals by the Superintendent of the concession 

agreements, leases and APDs.  Once the class is certified, the Putative Class Members will 

likewise challenge the discrete individual approvals made by the Superintendent in violation of 

NEPA.  These individual approvals are the discrete final agency actions that are subject to 

judicial review. Utah Environmental Congress v. Dale Bosworth, 443 F.3d 732, 739 (10th Cir. 

2006); Utah Envtl. Cong. V. Bosworth, 372 F.3d 1219, 1223 n. 3 (10th Cir. 2004); and Colo. 

Farm Bureau Fed’n v. U.S. Forest Serv., 220 F.3d 1171, 1173 (10th Cir. 2000).  

 Movants’ reliance upon Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871 (1990) and Norton v. 

S. Utah Wilderness Alliance (“SUWA”), 542 U.S. 55, 64 (2004) is likewise misplaced.  In Lujan, 

the plaintiffs did not challenge specific final agency actions as the Plaintiffs herein do.  The 

plaintiffs in Lujan challenged a program that did not consist of a specific order or regulation.  

However in the instant case, Plaintiffs challenge the approval of concession agreements, leases 

and APDs, which are final agency actions.  Therefore, Movants’ reliance upon Lujan is 

misplaced.  Similarly, in Norton v. SUWA, the plaintiffs challenged the agency’s failure to act, 

Case 4:14-cv-00316-JHP-FHM   Document 163 Filed in USDC ND/OK on 10/27/14   Page 7 of 11



8 
 

not the approval of a lease or permit as in the case at bar.  Consequently, Norton is likewise 

inapplicable. 

 Accordingly, Plaintiffs request that this Court deny Movants’ Motion to Dismiss. 

 IV. STATUTE OF LIMITATIONS DOES NOT BAR PLAINTIFFS’ CLAIMS. 

 Movants argue that claims concerning approvals that occurred prior to August 29, 2008 

are barred by the federal statute of limitations. Plaintiffs disagree.  The federal statute of 

limitations does not prevent this Court from ruling upon the validity of the federal actions prior 

to August 11, 2008, as it relates to the state law claims against the non-Federal Defendants. 

 A recent Federal Circuit case is directly on point.  In The Shoshone Indian Tribe of the 

Wind River Reservation, Wyoming v. United States, 672 F.3d 1021 (Fed. Cir. 2012), two Indian 

tribes on the Wind River Reservation in Wyoming sued the federal government in 1979 in 

separate lawsuits in the Court of Federal Claims claiming the government unlawfully converted 

oil and gas leases on the reservation in 1949 and 1957 from one type to another without 

advertising the leases for competitive bidding. Id. at 1025-27. The Tribe also sought damages for 

trespass on the grounds that the unlawful conversion of the leases rendered them void ab initio. 

Id. at 1028. The court consolidated the cases and divided into phases. Id. at 1027. In the oil and 

gas phase of the lawsuit, the Court of Federal Claims granted the government’s motion for 

judgment on the pleadings on the grounds that the claim based upon the failure to collect 

royalties was barred by the applicable statute of limitations. Id. at 1028-29. The court further 

rejected the tribes’ argument that even if their claim was barred they could still bring suit for 

continuing trespass within the limitations period.  Id. at 1029. The tribes appealed to the United 

States Court of Appeal for the Federal Circuit.  Id. 
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 The Federal Circuit Court affirmed the lower court’s ruling with regard to the statute of 

limitations as it related to the government’s failure to collect royalties, but reversed the lower 

court as it related to the continuing trespass claim. Id. at 1037.  The court held that the failure to 

competitively bid the leases rendered the leases void. Id. at 1037-38. Therefore, the Tribe had 

stated a claim for continuing trespass that has occurred within the six-year statute of limitations.  

Id. at 1041. 

 Analogously, even though the statute of limitations with respect to setting aside the 

approvals under the APA may have expired, Plaintiffs have stated claims with respect to its state 

law claims premised upon unlawful activity that occurred beyond the limitations period.  

Accordingly, this Court may still examine and make a declaration as to the validity of the 

approvals prior to August 11, 2008, even if the Plaintiffs and Putative Plaintiff Class Members 

cannot obtain relief from the Federal Defendants for those invalid approvals. 

 Therefore, Plaintiffs’ lawsuit is timely and this Court should deny Movants’ Motion to 

Dismiss. 

V. THE COURT HAS SUPPLEMENTAL JURISDICTION OVER STATE  
  LAW CLAIMS AGAINST  NON-FEDERAL DEFENDANTS. 

 
 Plaintiffs’ state law claims against the non-Federal Defendants are for trespass, 

negligence, nuisance and unjust enrichment. [Dkt. 46, ¶¶ 127-151]  These state law claims are 

directly related to the federal claims for declaratory judgment because they are dependent upon 

the determination by this Court whether the Federal Defendants violated NEPA. Accordingly, 

these state law claims are properly before this Court pursuant to 28 U.S.C. § 1367(a), which 

provides that “in any civil action of which the district courts have original jurisdiction, the 

district courts shall have supplemental jurisdiction over all other claims that are so related to 
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claims in the action within such original jurisdiction that they form part of the same case or 

controversy under Article III of the United States Constitution.”  

 Movants argue that these claims are not viable because the claims against the Federal 

Defendants are not viable.  As shown above and as will be shown in the Plaintiffs’ Response to 

the Federal Defendants’ Motion to Dismiss, the claims in counts I through III are viable.  

Accordingly, Plaintiffs request that this Court deny the Movants’ Motion to Dismiss on this 

ground. 

CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully request that this Court deny the Motion 

to Dismiss filed by Movants and order Movants to answer within ten (10) days of the Court’s 

Order.  Plaintiffs further request that if this Court finds any merit in the arguments raised by the 

Movants in their Motion to Dismiss, that this Court grant Plaintiffs leave in which to file a 

Second Amended Complaint in order to remedy the alleged deficiencies in the First Amended 

Complaint. 

       Respectfully submitted, 

 
 
 
/s/Donald A. Lepp__________________ 
Gentner F. Drummond, OBA #16645 

 Garry M. Gaskins, OBA #20212 
J. Randall Miller, OBA #6214 
Donald A. Lepp, OBA #16260 
Drummond Law, PLLC 
1500 South Utica, Suite 400 
Tulsa, OK  74104-6522 
(918) 749-7378 
 
Attorneys for Plaintiff 
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